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TE all wh the | Learning and Ability 
of the Author do allow and approve of the 
Printing and Publiſhing the RerorTs 0 — Peere 


u late of Grays Inn, Eſq; 


ne 24. Hardwicke bo 


J. Verney, 
J. Willes, 
J. Comyns, 
F. Page, 
Law. Carter, 
E. Probyn, 

J. Forteſcue A. 
W. Forteſcue, 
W. Chapple, 
T. Parker, 
M. Wris ght, 


Ja. Reynolds 


To the night Honounble W001 


The Lord HARDWICKE, 


Lord High Chancellor of Gras 
wY ITAIN. 


Mr LORD, 


Here preſume, under your Lord- 
ſhips Patronage, to offer to the 
Publick the following REpoRTs, 
which might have appeared with 
more Advantage, had the Author 
lived to put them to the Preſs: But 
your Lordſhip will, I hope, be the 
more readily induced t pardon this 
Addreſs, that the Great Name and 
Reputation of the Patron may pro- 
tect the Work from the Cenſure to 


which it would otherwiſe be ex- 
poſed. 
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The DEDICATION. 


feſs to Reſpedt and Honour you, 
there is not one that does ſo with 


I 1558 ten nt 
ments, and the Value of your Time 
too well, to attempt a long Diſcourſe 


in the uſual Stile of r FW 


Give me Leave therefore only t 


add, that how Great ſoever ihe | 


Number may be of thoſe who pro- 


more Sincerity than, 
My Lord, 
Your Lordſhip's 
Moſt Obedient 


Humble Servant, 


William Peere Williams: 
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the CasEs may be found by the Names either of 
the Plaintiffs or Defendants. © | 
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Ball. and Watts. 42 L 228 
Bale 2. Coleman. Burrard and The King. 435 
Bamfield v. Popham. Burnet v. Theobald. 609 
Barker and Blunden. | Burridge . Bradyl. 127 


Barkham and Brown. 5 
Barrington (Sir John) and Shales. 


Beckley  & Newland, 9. | 
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Benger v. Drew. 7811 


Benſon and Turton. 496 
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Butler . Duncomb. 448 
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Barnaditdn old Gartir. 505 GN 
Baſſet v. Clapham. 7) 3 : 
Baugh ©. Holloway. 557 | Cain & Jefts and Fountain, 504 
Beale v. Beale. 244 Can v. Can, 567 
Beaufort (Duke of) c. Ber ty. 703 Can v. Can. 723 
Beaufort (Ducheſs of) and Lad y | Car ©. Counteſs of Burlington. 228 

Dowager Granville. 114 | Carew and Philips. 117 
Beaumont an} Darbiſon, on the De- Carter e \ Barnaditog. 505 

miſe of Long. 229 Chanceys Caſe. 408 


8 and Forth. 1— 663 
Chaſe and Lewis. 6320 
Chewton (the Hundred of) fied Price. 
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Cheyney (Lord) and Pierpoint, 488 
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g. Earl of Suffolk. 


Birt and Clifton. RT 
Blackborough 4. Davis. ict: 
Blackborn c. Hewer Edgely. 600 


Blandy v. Widmore. 324 
Blunden 2. Barker. 634 


Bothomly 9. Lord Fairfax. 334 


Bowers v. Little wood. 594 
Brewers Company and Attorney 
General. 525 376 


Brockman e. Honywood. 328 
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Church and Throgmorton. 685 


Churchill v. Lady Hobſon. 241 
Clagget and Saunderſon. 657 


Clapham and Baſſet. 358 
Clarendon (Earl of) o. Hornby. 4.46 
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Clerk and Bacon. 478 
Clifton v. Birt. 678 
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Copeland g. Stanton. 474 
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Darbiſon, on the Demiſe of Long, 
and Beaumont. 


229 |. 
Davenport and Elliot. 83 
Davis's (Doctor) Caſe. 698 
Davis and Blackborough. 41 
Day v. Trigg. 2 286 


Dedire and Freemoult. 429 
Devon (Duke of) and Metham. 529 
Dighton and Tomlinſon. 149 


Diſher v. Diſher. | 204. 
Dies Ce. - 23. 
Dowgat and Dean and Chapter of 

Dublin. 348 


Dowler ana Higgins. © 98 
Drake v. Robinſon. 443 


Drew and. Benger. 781 
Drury 2. Smith. . - 2 


Dry and Bagwel. 

Dublin (Dean and Chapter af). C. 
Dowgat. 348 
Dullidge Hoſpital aud Laglok, 655 


Duncombe and Butler. 448 
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Dalſton 9. Coatſwor . 75? | Fellows v. Mitchell & Owen. 81 
Danvers and Waring. 295 


Finch 9. Earl of Winchelſea. 277 
Fiſher o. Wigg. 8 
Fletcher and Vane. 352 
Foley and Winnington. 536 
Forth and Chapnan. 663 
Fountain ©. Cain & Jeffs. 504 


Floyer 0. Lavington. 2868 
Frederick and” Sir Cæſar Child. 

"77. 
Frederick 9. Frederick. | 710 


Freemoult v. Dedire. 9 
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Gallant aud Copeman. 20K 314 


| Gaunt and Target. 432 


Gawler ov. Wade. mt 
Gilham and Naldred. 577 
Gillet 9. Wray. 284 
Goodright . Wright. 397 
Gordon — Grantham. 612 
Goſs o. Tracey. 287 
Grantham ©. Gordon. 612 
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Halſey aud U 1 y 1631 
- Hamilton (Duke 1885 9. Lord Mohun. | 


| 3118 
Harris 2. Lee. +; wry 94 482 
Harper and Jenner. — 
Hartop and Whitmore. 681 
Harvey v. Harvey. 125 
Hawkins v. Holmes 770 


Hayter . Rod. 360 
Heath ©. 
Herbert . Dean and Chapter of 


Percival. nn 
Wins 44 + 14223 


G. Meyrick. {201 


Hinton . Pinke. 539 
Hobſon (Lady) and Churchill 241 


Holditch 2. Miſt. 695 


Hollingſhead's 8 
Holloway and Baugh. 557 
Holmes and Hawkins. 770 
Honor ©. Honor. 123 


Honywood and Brockman. 328 


Hopegood and Sir Robert Burdet. 
"Wow 
Hooper and Nicholls. 1498 


Horner aud Chaplin. 483 


Howel . Price. 291 
Hudſon and Attorney General. 674 
Humberſton v. Humberſton. 332 


Hughes 9. Sayer, 534 | 
Hyde 9. 


Parrat. -- 


| J. 


Jago and Seeley. —_— : 389 
Williams. 382 
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dle o. Cook. nee 
Jenner v. * 5 580 
Jenner 9. Morgan. 392 
| Jenniſon (Sir Matthew) o. Lord 
Lexington. 1 555 
Jennings and Nottingham. 23 
Jekyl & Albone and Wind. 572 
ones and Lord Lanesboro. 325 


Ireland and Hewit. 426 


K. 


Kent (Duke of) & Fletcher and 
Orlebar. "227 
Kentiſh v. Newman. 234 
Knightley and Farrington. 544 
Knight and "IP of Winchefter. 
406 


L. 


. 2 Lanplagh. 24k 
Lanesboro'(Lord) & „Jones. 325 
Lavington and Floyer. 268 
Lawſon v. Lawſon. 3 
Lee and Harris. 482 
Lee Ex parte. {Th 
Leighton 2. Leighton. l 
Le-Fit v. Le-Bat. ö 526 
Legate v. Sewell. 87 
Lewis v. Chaſe. 620 
Lexington (Lord) and Jenniſon. 


555 


Lingen 9. Sowray. 5 
| Littlewood and Bowers. 594 
Litton v. Litton. n 
Litton and Brown. 140 
London (City of) and Stafford. 
N 
London (Biſhop of) v. Webb. Sh 
Longford v. Eyre. 740 
Long v. Beaumont. 229 
Long v. Short. | 
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Loyd « 2. Read. Page 607 | 
Lucas and Willis. | 472 
M. 

Mackerneſs Es n | 260 
Marlow v. Pitfeild. 558 
Marſh v. Evans. 668 
Mafters . Maſters. 8 11481 
Maxwell (Sir Geo.) and Lady 

Montacute. 618 
Mead and Oneal. ; . 894 
Meers (Sir Thomas) v. Lord Stour- 

ton. 146 
Metham ©. Duke of Devon. 529 
Meyrick and Herne. 201 


Micklethwaite and Perkins. 274 


Middleton v. Lord Onſlow. 768 


Miles 9. Williams. 249 
Miſt and Holditch. 695 
Mitchell & Owen v. Fellows. 81 
Mitchel 2. Reynolds. 181 


| Mocatta v. Murgatroyd. 393 


Mohun (Lord) and Duke of Ha- 
milton. 118 


Montacute (Lady) 2 2. Sir George 


Maxwell. 618 
Morgan and Jenner. 392 
Murgatroyd aud Mocatta. 393 


N. 


Naldred 2. Gilham. 577 
Newland (Sir George) ) & Beckley 


9. 92 
Newman and Kentiſh. 234. 
Nichols v. Hooper. 198 
Northey 2. Strange. 340 
Nottingham v. Jennings. 23 


Nut and White. G1 


| Pain's Caſe. 


O. 

Oakley and Cook. Pape 361 © 
Oneal "= Mead. . 
Onſlow (Lord) and Middleton. 

768 

Onions v. Tyree. 343 
Orlebar v. Fletcher & the Duke 
of Kent. 1 r 
Osborn and Elſe. 387 

| Oughton and Bagot. 34 
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Palgrave and Wingrave. 10 
Parrat and Hyde. | 

Penrice and Lord Rockingham. Hi 
Percival and Heath. 682 


Perkins . Micklethwaite. 274 
Petit v. Smith. 7 
Pet's Caſe. 25 


Philips 2. Philips. 
Philips o. Carew. | 
Phipps 9. Earl of Angleſea. 696 


Pierpoint 2. Lord Cheney. 488 
Pinbury 9. Elkin. 


Fr 
Pinke and Hinton. a. 
Pitfield and Marlow. * 338 
Plume v. Beale. 388 
Pleydell 9. Pleydell. 74.8 
Plummer and Collins 104 
Pool 2. Sacheverel. 675 


Pollen e. Sir John Huband. 751 
Popham and Bamfield. 


Pooley v. Ray. 3535 
Powell and Rawlins. — 


Prat and Fawks. 
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Price . The Hundred of Chewtor. 
Price and Howell. 4 = 
Pye and Gorge. 128 
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Ratcliff . Roper. 
Rawlins o. Powell. 
Ray and Pooley. - 
Read and Loyd. 
Rebow and Beck. 


120 


420 
. 
4. 


607 
94 


Regina ©. Ballivos & Burgenſes de 


Bewdley. 
Rex v. Burrard. 
Reynolds and Mitchell. 
Richardſon v. Spraag. 
Richmond v. Tayleur. 
Robinſon and Drake. 


207 
125 


18 


© TIS 
734 


443 


Rockingham (Lore) 2. Penrice. 


Rod ©. Hayter. 
Roper and Ratcliffe. 
Rutter and Cud. 
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Sacheverel and Pool. 
Sandys ©. Sandys. 
Salkeld Ex parte. 
Savile ©. Savile. 
Savile o. Blacket. 
Saunderſon v. Clagget. 
Sayer and Hu hes. 
er an 
Seale c. Seale. 
Seely v. Jago. 
Sewell aud Legate. 


Fhales 2. Sir John Barrington, 


Short . Wood. 
Short and Long. 
Smith and Petit. — 
Smith and Drury. 
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Clements. 


177 
360 
420 
370 
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[ Smith E . Page 237 
Smith and Twaites. 10 
Sowray and Lingen. 172 
Spraag and Richardſon. "7 > 
Squib o. Wyn. . 378 
Stafford v. City of London. 428 
Stanton and Copeland. 414 
Starkey . Brooxs. 390 
Strange and Northey. 340 
Stourton (Lord) and Sir Thomas 
Meers. 146 


| Story & Bell and Wood. 781 


Suffolk ( Earl of) and Earl of 855 
mond. 
Suffolk (Earl of) and Earl of 2 


don. 96 

Sutton & Payman and The At. 

torney General. 754. 
PT: 

Target c. Gaunt. 432 
Tate 2. Auſtin. — 
Tayleur and Richmond. 734 
Taylor ©. Dullige Hoſpital. 655 
Theobald and Burnet. 609 
Thomond (Earl) v. Earl of Suffolk. 

GI 

Throgmorton 9. Church. 685 
Tipping and Tipping. 729 
Tol ferry and Dagley. 285 
Tomlinſon 2. Dighton. 149 
Tracey and Goss. „ 
Trafford o. Aſhton. 15 
Trevor 2. Trever. 622 
Trig and Day. — 5 
'Trot v. Dawſon. 780 
Tucker . Wilſon, Adminiſtrator 
of Thynn. 261 
Turton 2. Benſon, © 496 

| Twaites o. Smit. 10 
_Twiſleton 9. Griffith. 310 
Tyrer and Onions. 343 
Tiflen 9. Tiſlen. 500 
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and Herbert. 773 
Wheeler & Vernon and Acherley. 
783 
White 2. Nutt. 61 
Whitmore and Hartop. 681 


Vane v. Fletcher. Page 352 
Vernon and Acherly. 783 
Vincent v. Farnanden. 524 
Upwell 9. Halſey” | 6551 

W. 

Wade and Gawler. 99 
Waring v. Danvers. 295 
Waſtall and Palſh. 445 
Watts v. Bullas. 60 
Watts v. Ball. „5 
Webb and Biſhop of London. 527 
Webb 9. Webb. 132 


Wenman's (Lord) Caſe. 701 


Weſtminſter (Dean and Chapter of) 


4 Wibur gh and Attorney gen. 


Wincheſter (Lord) and Finch. 277 
Wincheſter (Biſhop of) ©. Knight. 


| 406 
Winch and Coleman. 775 


Wind o. Jekyl & Albone. 572 
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Page „ 
21. Line 2. after Tenancy add in Common. 
25. I. 6 in the Margin, dele Ante Cox's Caſe. 
241. laſt], in the Margin, for Executor r. Truſtee. 


361. 1. 26. for Remainder appointing r. appointing 301. in the Note, before Amercements add Regal. 


the Remainder. 


441.1. 22. after any add ſuch, and after Gi, tho". 
471. I. 3. in the Margin, for Ante r. Poſt. 

Forth verſus Chapman is miſplaced. 
527. I. 29. for Scite r. Soil. 


596. 1. 12. after though add nothing that he — 
can be Euidence for him. 


Page Vo L. II. 
59. Line 13. dele Poſthumous. 
229. 1. 30. for Hellingshead r. Motterſbead. 
231. I. 1. after Wife add without Iſue Mali. 


308. laſt I. but 3, for Executor r. Executors. 
364. in the Margin, for 1722 r. 1728. 
596. 1. 17. after Debt add of. 


DE 


Page 599 

3 and Blandy. 8 24 
g and Fiſher. 14 
Willa (Lady) v. Wray. 137 
Williams and Jacobſon. 382 
Williams and Miles. 249 
Willis v. Lucas. 472 
Wilſon and Tucker. 261 
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Hyde verſus Parrat & al. Caſe 1. 
5 My 0 Keeper 
J N E Hhde ir Hoddeſdon Gi Com. Heriford) by Sommers. 
0 Will dated e September 1687, (inter al) de- 2 Vern. 331. 
viſed his Houſhold Goods in his dw elling 4. 45 


Houſe at Hoddeſdon unto his Wife Hans Goodso his. 


ret Hyde for her Life, and after her Death, to his Son Life, and af- 


'Foſeph Hyde, and died, having made one Parrat, his Son RR, 
in Law, Executor. The Son Joſeph Hyde brought his Court al-. 


lowed thi 
Bill in Equity againſt Margaret Hyde and Parrat, to good 5 
have an Inventory of theſe 1 ; and that Margaret over; and 


Hyde ſhould give Security, that they, at the Time of to be the 


ſame as if 
her Death, ſhould be forth- -coming to the Plaintiff, and 2 Drip 
not he imbeziled. 8 1 ly of the Uſe 


of he Goods to the Wife for Liſe, 


5 50 before Reign 


The Cauſe coming on to be” 


Powel, he reſerved it for the Opinion of the Lord 
Keeper Sommers, whether this Deviſe over of the Goods 


was void ? Whereupon the Cauſe was heard before the 


Lord et when the only Queſtion was, Whether 


this Devi e of the Goods to one for Life, with Re- 
i \ — 2 minder 
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De Term. Paſche, 1695. 


* a 


1 


mainder over, was not void as to the Remainder, it 


not being by way of Uſe? 


And I argued, that this Deviſe over was void; in- 
ſiſting, Firſt, upon the Reaſon of the Thing: Secondly, 
upon the Authorities in Point: And Thirdly, that if 
ſuch Deviſe over was void at Law, there was no Rea- 
ſon that Equity ſhould ſupport it, or, in this Caſe, vary 
from the Law. Even in the Caſe of a Chattel Real, 
where it has been deviſed to one for Life, the Remain- 
der over, ſuch Remainder has formerly been held void, 
as in Dyer 74, and in Child and Bayley's Cale, Cro. Fac. 
461, where it is {aid by the Court, that if Matthew 
Manning's Caſe (a) had been Res integra, the Con- 
ſtruction there made would hardly have prevailed : 
But ſince it had been adjudged, they would not di- 
ſturb it. Now there is not near ſo much Reaſon to 
ſupport a Deviſe of a perſonal Chattel to one for 
Life, with Remainder over, as there is to ſupport a 
Deviſe of a Chattel Real, made in that Manner: For, 
Firſt, Perſonal Chattels are liable to be loſt, ſtolen, or 
burnt: But Lands, or other Things, of which real 
Chattels conſiſt, are not ſubject to ſuch Caſualties ; 
and therefore no Reaſon that the one ſhould endure 
ſo large a Limitation as the other. 


Secondly, Out of a Chattel real leſſer Eſtates or In- 


tereſts may be derived; as Leſſee for Years may make 


a Leaſe at Will, or an under Leaſe for Years,” and 


grant the Remainder or Reverſion over; but the In- 
tereſt of a perſonal Chattel cannot be ſo divided; nei- 


ther (ſtrictly ſpeaking) can a Man be {aid to have an 
Eſtate in a perſonal Chattel ; for that which is called 
an Eſtate in Lands and Tenements, is termed a Property 
(and not an Eſtate) in perſonal Chattels ; the Law 
conſidering the firſt as permanent, the other as tem- 
porary and precarious. It is true, the Books ſay, If 1 
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Dh Did. 8 as. 


deviſe the Uſe of a perſonal Chattel to one for Life, 
and after to another, this Deviſe over is good : But the 
ſame Books alſo ſay, that if the firſt Deviſe be of the 
Goods themſelves (as in the principal Caſe) the Deviſe 


over is void; and there ſeems to be ſome Reaſon, 


from the Rules of Law, to maintain that Diverſity ; 
for where the Goods themſelves are deviſed to one 


for Life, and after to another, the Deviſe over, ac- 


cording to the Rules of Law, cannot take Effect; the 


Deviſe or Grant of a perſonal Thing to one for an 
Hour or Minute, being a Gift for ever, and an abſo- 


lute Diſpoſition of the intire Property to the firſt Per- 
fon. But where the Deviſe is only of the Uſe of the 
Goods to one for Life, and after to another ; here 


the firſt Deviſee has not the Property of the Goods, 


but only a ſpecial Intereſt in them; and ſtill there re- 
mains a Property, which may be given over. 


As for Authorities, there are as many upon this 
Point, as in any Caſe in the Law. In 37 Hen. 6. 
(abridged in Bro. Deviſe 13.) the Deviſe was, that A. 
ſhould uſe the Book called the Graile for his Life, and 
that afterwards B. ſhould uſe it; and it was agreed 
that the Deviſe over was good ; the firſt Deviſe being 
of the Uſe only; but (ſays the Book) if the firſt De- 
viſe had been of the Thing itſelf to one for Life, and 


after to another, then the Deviſe over had been void; 


and the Lord C. J. Brook does ſo much approve of this 
Diſtinction, as in his Abridgment of the Caſe to call 
it, valde bone Diverfitie : And the ſame Cale is cited by 
the Lord C. ]. Popham. In Plowd. 521, 522. (Weldon 


verſus Elkington) and in 33 Hen. 8. (as appears in Brook's 


New Caſes, ſect. 3 3 4.) the {ame Difference is taken; and 
ſo in 2 Ed. 6. Brook's New Caſes, ſect. 388. In Owen 3 3. 
(7 Eliz,) this Diverſity is taken betwixt the Deviſe of 
the Uſe of the Thing, and of the Thing it ſelf, and 
lo far prevailed, that the Lord Fitz-James, who was 
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Cbief Juſtice of Eng land, did by his Will deriſe hs 


Uſe of his Jewels a0 Plate to Nicholas Fitz: Jumes and 
the Heirs Male of his Body, (which might indeed be 


training it ſomewhat too Pe) et in that Caſe, the 


Lord Dyer and the Court held, that Nicholas Fits- James, 


the Deviſee, had no Property in the Jewels or Plate. 


In 1 Roll's Abr. 610. (5 Fac. 1.) it is agreed per Curiam, 
that in Caſe of a Deviſe of a perſonal Chattel to one 
for Life, the Remainder over, this Deviſe over is void. 
In Cro. Car. 346. (9 Car. 1 ) Lord Haſtings verfus Sir 
Archibald Douglas, the fame Diſtinction is made betwixt 
the Deviſe of the Uſe of a perſonal Chattel to one for 
Life, the Remainder over, and the Deviſe of the Thing 
ſelf, In March 106. (17 Car. 1.) there is the ſame 
Cafe with this in all its Circumftances : Certain Goods 


were deviſed to A, for Life, the Remainder over, and 


(as in the principal Caſe) the Devilee over brought his 
Bill in Equity to compel the Deviſee for Life to give 
Security, that theſe Goods, upon the Death of the 
Deviſee for Life, ſhould come to the Plaintiff: And 
this Bill was brought in the Court of Equity of the 
Marches of Wales ; but the Court of C. B. granted a 


Prohibition, reſolving the Deviſe over to be void, and 


making the ſame Diſtinction betwixt the Periſe of 
Goods themſelves and the Uſe of the Goods; and 
this, ſays the Book, was done upon Conſideration. 


Wherefore if the Law be ſo, that the Deviſe over 
of the Goods, in the principal Caſe, 1s void (as 1s fully 
pres by the Judgments and Opinions of many 
Judges, in many ſucceſſive Reigns) then the only 
remaining Queſtion is, whether Equity will in this 
Caſe interpoſe in Favour of the Devilee over, and 
in Prejudice to the firſt Deviſee, ſo as to take from 
him the abſolute Property which the Law gives him? 
Now it is a ſettled Rule in Equity, that where there 
15 no Purchaſer or Creditor 1 in the Caſe, but both Par- 
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De Term. Naſchæ, 1695. 9 
ties concerned are Volunteers (as both the Deviſees 
are in this Caſe) Equity will not hurt, nor prevent 
either of them from enjoying that Advantage which 
he has at Law; and this is the Foundation upon 
which many ſolemn Decrees have been made. Whereas 
it cannot on the other Hand be pretended to have 
been ſettled in Equity, that ſuch Deviſe over is good; 
though perhaps there may have been ſome Decrees to 
that Purpoſe which have paſſed ſub filentio: But the 
laſt Caſe of this Nature was that of the Ducheſs of 
Albemarle (a) upon the late Duke of Albemarle's Des (e) 2 Vern, 
viſe of his Jewels and Plate; which Point the Court _ 


did not reſolve but left as a Doubt. And ſo I con- 
cluded that the Deviſe over was void. 5 


9 


Sir Thomas Powis econtra cited ſome Precedents where 

5 it had been determined in Favour of ſuch Deviſe 

: over of perſonal - Goods; particularly the Caſe of 

Puschel and Vachel (b) decreed in this Court“; adding, (3) Cafes in 
that Chan. 129. 


* The other Precedents cited by the Counſel for the Plaintiff on this 
Occaſion were firſt the Caſe of Catchmay verſus Nicholls, Morgan & ab, 
heard firſt at the Rolls in July 26 Car. 2. and in the October following 
before the Lord Keeper Finch, where Anne Catchmay by her Will dated 
Auguſt 1662 made her Siſter Catherine Catchmay Executrix, and be- 
queathed her whole Eſtate (conſiſting of perſonal Things) to her, for 
-and during the Term of her natural Life, and after het Deceaſe her Will 
was, that (inter aP) the Sum of 400 J. ſhould be given to the Daugh- 
ters of Chriſtopher Catchmay, being the Plaintiffs and Nieces to the Te- 
ſtatrix, by equal Portions, and if the ſaid Catherine ſhould die before 
the Children ſhould come of Age, then the faid 400 J. to be paid into 
the Hands of the Defendant Morgan, whom ſhe appointed to ſee her 
Will performed; Catherine died before the Children came of Age, and 
left the Defendant F#ud:thb, Wife of the Defendant Edward Nicholls, Ex- 
ecutrix; after which the Children of Chriſtopher Catchmay coming of 
Age, brought their Bill for their reſpective Shares of the 400 J. The 
Defendant's Counſel inſiſted, that this was a void Devife to the Plaintiffs, 
being the Remainder of a perſonal Thing after the Death of another, 
to whom the ſame was given before, and the Queſtion then ariſing on 
the Words of the Will, it was ordered that the Parties ſhould attend 
Mr. Juſtice Ellis with the ſaid Will, in order that he might peruſe the 

ſame, and deliver his Opinion on the Point aforeſaid; who certified his 

C 


7 Opinion 


| De Term. Paſche, 1695. 
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that however it might have been determined, had 
this been the Caſe of a Grant, yet where the Thing 
paſſed by. way of Deviſe or Truſt, the modern Practice 
had been to admit of a Limitation over after an Eſtate 
for Life, with Reſpect to perſonal Chattels. 
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The Lord Keeper took Time to conſider of it, and 
afterwards, on the Strength and Authority of the late 
Precedents, which had followed the Civil and Canon 
Laws, in conſtruing the Uſe of the Thing, and not the 
Thing itſelf to paſs, where the firſt Deviſe is for a 
limited Time, in order the better to comply with the 
Intention of the Teſtator, allowed the Deviſe over to 
| _ be good F. 


* 


Opinion, that the Plaintiffs ought to have Relief for the 400 J. Legacy 

given them by the ſaid Will. On the 27th of 7uly, the Cauſe coming 
on again on the ſaid Certificate, His Honour ordered the Defendant 

Nicholls to pay to the Plaintifts the faid 400 J. with Intereſt from 
the Time of the Bill. Afterwards the Lord Keeper, on an Appeal, 

though he differed from the Maſter of the Rolls as to the Manner of 
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i Relief, yet concurred with him, that the Plaintiffs ought to be relieved 
1 for the ſeveral Legacies given them by the Will, (and for which the ſaid 
{2 © ( Catherine was in Nature only of a Truſtee, ) to be paid after her Death. 
| 1 24ly, That of Shirley & aP verſus Ferrers & al, heard the 28th of 
if 1 May 2 Gul. & Mar. which was thus: TO 
| 1 John Ferrers Eſq; the Plaintiff Anne's late Grandfather, being ſeiſed in 


Fee of the ſeveral Manors and Lands in the Bill mentioned, (inter al“) 
deviſed to the Defendant the Lady Ferrers for her Lite, as an Addition to 
her Jointure, the -Caſtle, Manor and Honour of Tamworth, and alſo his 
Goods and Furniture in Tamworth Caſtle, and by his ſaid Will deſired, 
that the Goods and Furniture might be preſerved for the Heir, ſo that 
the Children which ſhe had by the Plaintiff's Father might enjoy the = 
ſame, appointing the ſaid Lady Ferrers Executrix. The Bill (inter aP) S 
was to have the Goods and Furniture at Tamworth Caſtle inventoried 3 
and preſerved for the Plaintiff Anne; whereupon, as to the Goods and 
Furniture, it was ordered by the Lords Commiſſioners, that an Inven- 
tory thereof ſhould be taken and delivered to the Maſter by the De- 
fendant, of which Goods, &c. ſhe to have the Uſe during her 


Life, after which they were to be delivered and remain to the Plaintiff's 
Uſe and Benefit. 
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+ And thus it is now ſettled. Vide poſt the Cafes of Tiſſen verſus Til. : { 
ſen, and Upwell verſus Halſcy. ſen verſus Ti | 
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Petit verſus Smith. 5 Caſe 2, 


Man having a Daughter and two Brothers made Cumberb. 

his Will, and thereby gave 5 J. a- piece to his ). 
Brothers, appointing them Executors, but made no edn an 
Diſpoſition of the Surplus. 4 


has an ex- 

1 5 preſs Lega- 
cy, the Court of Chancery looks upon him as a Truſtee with regard to the Surplus, and will 
make him account, although the Spiritual Cours hag no ſuch Power, 


On the Death of the Teſtator, the Daughter, as 
next of Kin, libelled in the Spiritual Court againſt the 
Executors, to have the Reſidue of the perſonal Eſtate ; 
it appearing (as was ſuggeſted) by the expreſs Lega- 
cies given to the Executors, that they were to have 
nothing farther ; and in the Spiritual Court the Daugh- 
ter recovered a Sentence for the Reſidue of the perſo- 
nal Eſtate ; from which the Executors appealed to the 


Delegates, and now moved in B. R. for a Prohibition 
to the ſame Delegates. — 


Sir Bartholomew Shower urged, that here being a Will, 
and Executors made, the Spiritual Court could not diſ- 
poſe of any Thing from the Executors ; nay, that even 
where the Party died Inteſtate, the Spiritual Court could 
not, before the late Act of 22 Q& 23 Car. 2. cap. 10. com- 
pel a Diſtribution: And if it could not take any of the 
perſonal Eftate from the Adminiſtrator, who was the 
Creature of the Ordinary (a), much leſs had it any ſuch (5) por 42. 


Power in a Cale where there were Executors. That it Bci eg 


5 verſus Davis. 
Was 
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44 5 De Term. $. Michaelis, 1697. 
(a) 1 Vern, Was true, in Foſter and Munt's Caſe (a) in Chancery, 
473. it had been decreed, the Executors ſhould not have the 
Surplus; but there five Witneſſes expreſly {wore, that 

the Teſtator had declared his Executors ſhould not have 


more than the particular Sums bequeathed to them“. 


Holt C. J. The Daughter, not being reſiduary Le- 
gatee, can have ho Pretence of ſuing for this Surplus 
in the Spiritual Court: On the contrary, the Teſtator's 
having appointed his Brothers Executors is a Gift to 
them of the Reſidue, after Debts and Legacies paid. 
At Common Law, before the Statute ordered Ad- 
miniſtration to be granted, the Ordinary appointed 
Committees of the perſonal Eſtate, and in thoſe Times 


it was the Practice to compel ſuch Committees to di- 


5 ſtribute: But afterwards, when the Ordinary by Vir- 
(0 1 Fd. 3. tue of the Act of Parliament () granted Adminiſtra-· 
Cap. . „ . 8 5 

l tion, this Adminiſtrator had all the Power of an Exe- 
(e) x Lev. cutor; and being in Nature of an Executor, it was 
G8. Car, adjudged, that he was (e) not compellable to make Di- 
62,202. {tribution ; which being thought hard as to thoſe of 
SD 2p Kin to the Inteſtate in equal Degree, the Statute 
borough ver- of Diſtribution was made. So that what is ſaid in 


ſus Davis; 


but more 2 iſt. 33, © that an Executor or Adminiſtrator having 


particularly c paid all Debts, Legacies, and Funeral Expences, is 


ſee the Caſe 25 WY 3 2 
of Edwards © Compellable to divide among the next of Kin“, ſeems 


verſus Her not to have been throughly conſidered. 
man, Vol. II. | 


441. 


& 


But that the Point might be the more ſolemn- 
ly ſettled, the Executors were ordered to de- 
4 = clare 


*The Fact here mentioned does not appear, and though it has been 
frequently ſaid, that this Decree was founded on the Fraud made uſe of 
by the Executors, in infinuating themſelves into their. Teſtator's Favour, 
and prevailing with him to execute his Will at a Tavern, (vide poſt 116.) 

which indeed appears by the Regiſter's Book to have been charged in the 
Bill, and inſiſted on by the Counſel for the Plaintiffs at the Bar; yet it 
ſeems as if no Fraud was proved; ſince the Reaſon of the Lord Feffreys's 
Decree is expreſſed to be, © Becauſe the Words of the Will amounted 
to a Declaration of Truſt, it being plain the Teſtator never deſigned 
the Surplus of his Eſtate (upwards of 5000 J.) ſhould go to his Exe- 
** cutors, for that he gave them 10 J. a-piece, which excluded them 
* from any Property the Law might caſt upon them”, 


BE br 
£2 


De Term. J. Michaelis, 1695. 2 9 


clare upon a Prohibition; and afterwards on Debate a 
Prohibition was grantd. oy 


Upon this, the Daughter, as next of Kin, brought a | 
Bill in Chancery (a) againſt the Executors for an Ac- () 20 May 
count of the Surplus; and though there were Proofs **9* 
that the Teſtator intended his Executors ſhould have 
the Surplus, in regafd that the Daughter had incurred 
her Father's Diſpleaſure by having married againſt his 
Conſent, yet theſe being ſomewhat doubtful, it was 
decreed firſt by Sir John Trevor Maſter of the Rolls, and 
afterwards by Lord Somers upon an Appeal, that the 
Executors ſhould be but Truſtees as to the Surplus, af- 
ter their Legacies paid; and that ſuch Surplus ſhould go 
according to the Statute of Diſtributions. And it was 
ſaid by Lord Somers, that Equity did delight in Equa- 
lity, and that the Diſtribution according to the Statute 
was molt agreeable to natural Juſtice. 


That it was dangerous to admit of parol Proof where (5) Vide 


nn» . # . . 1 Vern. 31. 
there was a Will in Writing; however, in relation to Fm verlus 


a perſonal Eſtate (0), the Court would allow of fg 2% 
Proofs and Averments; but then ſuch Proofs ought Dalits” 


. 233 DR. Granvile 
to be plain and indiſputable, to intitle an Executor 74 


to the Benefit of the Surplus; and for this Pur- Ducks | 
pole the Court cited Lady Gainsborough's Caſe (c) — 
where the late Lord Gainsborough owed Debts by Mort- where ſuch 


| * - P f 7 d- 
gage, and made the Counteſs Executrix, againſtt mitted to 


whom the Heir brought his Bill, to ſubject the perſo- — an E- 


nal Eſtate in the firſt place to pay off the Mortgage; (c) 2 Vern. 


and it being proved to have been the Intention of the K poſt 
Teſtator, that his Executrix ſhould have his perſonal Pale f 


Eſtate, exempt from Debts, and that the Lawyer who % © 


1 al, verſus 
reW Ducheſs o 

| — Rt 
*The Prohibition was granted rightly ; foraſmuch as the Spiritual «4. 

Court, by compelling a Diſtribution, would, in Effect, compel the Ex- 

_ ecution of a Truſt, which they cannot do. See this Reaſon given per 


apts Chancellor Macclesfield, in the Caſe of Farrington verſus Knightly, 
Polt. 8 


* | : t 
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10 Michaelmas Vacation, 1696. 


replied, there would be no Occaſion for that, ſhe being 
(a) Pot to have the perſonal Eſtate (a) of Courſe as Executrix, 


Kewiin: _ It was decreed, that the Wife ſhould retain the perſo- 
us Jo 


„l. nal Eſtate, and that the Heir ſhould not, in that Caſe, 


have Aid thereof, towards paying off the Mortgage, 
notwithſtanding that by the Rules of the Court the 
{ame was liable to be ſo applied. 


Caſe 3. Tawaites and Smith. 
[Michaelmas Vacation, 1696. 


5 ah N Appeal was brought before the Court of Dele- 


Legatee no gates, from a Sentence given by Dr. Watkinſon, 


3 Chancellor of the Archbiſhop of York, for the Validity 


relating to and Probate of a Will of a perſonal Eſtate. The ſingle 
fats fo + Matter in Queſtion was, that there were only three 
dog Witneſſes to the Will, and two of thoſe happened to 
Law only be Children of the Reſiduary Legatee. 

ſuch. Will 

is determinable. 


Wherefore it was inſiſted that thoſe two Children 
were not competent Witneſſes ; foraſmuch as by the 
Civil Law the Child was not allowed to be a Witneſs 
for his Parent, and ſo was the expreſs Text thereof, 
as appears by the Digeſt Tit. de Teſtibus; and this was 
{a1d not to be any of theSolemnities or Ceremonies of the 
Civil Law, for then it might not be binding here, no 
Part thereof being obligatory, or neceſſary to be ob- 
ſerved among us, but what is required by the Law of 
Nature and Nations; but the Reaſon of this Prohibi- 
tion of Children from bearing Witneſs in Caſes where 
their Parents were concerned, proceeded from the Af- 


I fection 


* 


drew the Will, having been inſtructed to inſert in the 
Will a Bequeſt of the perſonal Eſtate to the Wife, had 


i 2 * 


* ” Pp. 2 - io ＋ of TY 4 


— de tt an 


fection and Duty they owed to their Parents, and fo 
was Albericus Gentilis in his Tract De Taſtibus, qu. 2. 


In Anſwer to which, it was allowed to be true, that 
by the Civil Law Children were incapacitated as above; 
but then the ſame was urged to be only one of the ce. 
E A og „end f Þ ich us: (4) Women 
remonies of that Law, and ſo not of Force with us: He not 
Juſt as a (a) Woman was thereby prohibited to be a permitted to 
Witneſs, whereas our Law knew of no ſuch Prohibi- 2 dhe K. 


tion. But admitting theſe Children were exception- mr Aſſem- 
blies, where 


able for that Reaſon, yet here remained one Witneſs formerly 


altogether without Exception, and by the Civil Law le were 
one good Witneſs might ſupply the Deficiency of ano- ſo could not 
ther exceptionable Witneſs. See Farinacius de Teſtibus, **V\itnſles 
4. 62. fo. 199. whoſe Words are, Teſtis unius inhabili. Wood'sInſt. 
tas & defectus ſuppletur ex fide & habilitate alterius. tom n_ 
And it being ordered by the Civilians that Precedents 
ſhould be ſearched, for the Appellant, the Caſe of Mar- 
wood verſus Metcalf was produced, where, upon an Ap- 
peal from the Court of York to the Delegates, this ve- 
ry Exception was inſiſted upon, and at length allowed. 
Allo the Cale of Sir Thomas Littleton, where the like Ex- 
ception prevailed; but this laſt Caſe not being before 
a Court of Delegates, there were no Common Law 
Judges. | 
For the Defendant was ſhewed the Precedent of- 
lately adjudged by a Court of Delegates, where Mr, 
Juſtice Powel jun. was in the Commiſhon, and preſent, 
(and which at the Hearing of this principal Cale he re- 
membered); the Point there was upon the Revocation 


of a Will; and whereas by the Statute (6) of Frauds () 29 Car: 


it is enacted, that no Will ſhall be revoked, but where fe b. 


the Writing revoking it is ſigned in the Preſence of Et vide poſt 


Onions ver- 
ſu 


three Witneſſes; it fell out that there were in that Cale ſus Brer. 


{ three 
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(a) Poſt Ano- 


my mus, 


chaelmas 


{- 


Term 1714. 
and Plume 


verſus Beale, 


(5) Salk, 


546. 


4 Co. 29. 


with it, there, though the Eccleſiaſtical Judges may 


there being two good Witneſſes, which were ſufficient 


Will of a perſonal Eſtate only, was proper to be de- 


three Witneſſes, two whereof were unexceptionable, 
but the third, being the Child of the reſiduary Legatee, 
was, for that Reaſon, objected to, as no Witneſs by the 
Civil Law. | 


But it was decreed by the Judges Delegates, that 


to prove the Revocation by the Civil Law, though the 
Statute required a third Witneſs, yet that other Wit- 
neſs added by the Statute, needed not to be qualified 
according to the Civil Law: From whence the Com- 
mon Lawyers inferred, that our Judges have not looked 
on themſelves as bound up by the Rules of the CiviÞ 
Law, but at Liberty to follow their own, where the 
two Laws differ. £1 | 


To which it was replied, Firft, That this being a 


termined by the Canon and Civil (a) Laws; and that 
the Judges had, in all ſuch Caſes conformed thereto (); 
indeed, where ſome temporal Matter depends on an 
Eccleſiaſtical Cauſe, and is neceſſary to be determined 


55 
Y 4 
« rae 


try ſuch temporal Matter, yet they ought to do it by 
the Rules of the Common Law, to which it properly 
belongs; elſe the Common Law Judges would inter- 
pole by ſending Prohibitions; and that with this Di- 
ſtinction were all the Caſes, wherein the Temporal 
Judges had differed from tHe Civilians, to be reconciled. 


Secondly, 'That in this Caſe, the having of One good 
Witneſs would not help the Diſability in the reſt; for 
that was to be underſtood, where the Exception went 
only to diminiſh in part the Credit of the Witneſſes, as 
on account of Friend{hip, or even Relation in a further 
Degree, but not in Cale of Exception to a Child, who 
was abſolutely prohibited to be any Witneſs at all. 

1 Thirdly, ' 


na 
* * * — — — 
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n „ 
* — 


Thirdly, That the Exceptions to Witneſſes in the Ci- 
vil Law, and in a Cauſe triable by them, were not to 
de compared to ſuch Exceptions as might lie againſt 
Witneſſes at Common Law, where the Trial was by 
Jury, but rather to Exceptions to the Jury; and this 
of Relation was a good Cauſe of Challenge to a Jury- 1k 
man (a), even at Common Law. 157. 2. 


Laſely, (As the ſtrongeſt Argument in favour of the 
Exception) the conſtant Practice was appealed to; and 
that the Defect could not be ſupplied by another intire 
| Witneſs, was {aid to appear from Swinburne, who gi- 
ving an Account of the Practice and Law here in that 
Particular, -(lib. 4. ſect. 24.) exprelly ſays, When the 
Law reſiſts the Examination of Witneſſes, it ſhall not 
be ſupplied by any other Witneſs. Whereupon the 
Common Law Judges agreed with the Civilians, that 
theſe two Children were not to be allowed as Witneſſes; 
therefore the Will failed for Want of Proof, one Wit- 
neſs being by the Civil Law as no Witneſs (b), and ſo () Pot | 
Adminiſtration was granted to Twaites the Appellant. — 4 
Powel ſen. was a little doubtful, but thinking that in v% 
this Caſe he was to be bound by the Civilians, he at 
length agreed, and the Sentence given at Tork was re- 
verſed. (% „ 


Afterwards a Commiſſion of Review was ſued out 
upon this Sentence, but the Parties agreed, and the 
Executor renounced. * 


(% Quere, If the Will in Queſtion appeared to be written, or fo 
much as ſubſcribed, by the Teſtator's own Hand; fince in either of 
theſe Caſes it would have been good without any Witneſſes at all, Vide 
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Caſe 4. Fiſher verſus Wigs 


Jectment : A Copyholder in Fee had Iſae four 


Salk. 391. 
© render of L/ Sons and two Daughters, and ſurrendered his 


a Copyhold Copy hold to the Uſe of his Wife for Life, and after 


to the Uſe o 


7 Bl. and C. ' her Death, to the Uſe of his three younger Sons ahd 


nd their 
_— two Daughters, equally to be divided, and their re- 


qually to be ſpective Heir 8 and Aſſigns for Ever. 


divided be- 


twixt them and their Heirs teſpectively. This held by two Judges a Tenancy in Common, 
by reaſon of the apparent Intent of the Surrenderor, againſt the Wuns of Halt C. J. who 


thought it a Jointenancy. 


The Queſtion was, w. whether theſ: Words made a 
Tenancy in Common; or wherher the Sons and Daugh- 
ters took as Joint enants? And the Matter having been 


argued {ſolemnly at the Bar, the Judges now delivered 
their Opinions ſeriatim. 


Gould J. The Sons * Daughters take as Tenants 1 in 


Common, and not as Jointenants. 


In Hd of Deeds this Rule! is to be obſerved, 
( vir ) to make all Parts of them take Effect, according 


1 to 


WEIS 


"De Terms K. Hill 1706. 


to the Intent of the Parties, ſo as it be not contrary to 

the Rules of Law); and it will not be inconſiſtent with 
any Rule of Law, to conſtrue this a Tenancy in Com- 
mon; the Words upon which we are to judge, being 
not Words of Limitation, or Creation of ah Eſtate; 
but of Qualification and Correction. 


There are no preciſe Words requiſite to make a Te- 
nancy in Common. Lit. ſect. 292. 1 Inſt. 189. 4. 
yo. Blig, 695. 3 Co. 39. Ratcliff's Caſe. The Words (e- 


qually to be divided) go to the Quality of the Eſtate, 
and not to the Limitation of it; a Joint Eſtate in the 


Premiſſes may be altered by the Habendum. Hob. 172. 
1 Inſt. 190. b. Co. Car. 75. A Grant to a Man and his 
Heirs, but if he die ſans Iſſue, Tc. this turns the Fee 
in the Premiſſes to an Eſtate-Tail, and corrects the 
Generality of the preceding Words. 19 H. 6. 74. The 
Intention of the Surrenderor was to make Proviſion for 
his younger Children. and their Heirs, which will not 
take Effect, if it be a Joint Eſtate. Surrenders of Co- 
pyhold Land to Uſes ſhall have the ſame favourable 
Conſtruction as Wills, and are not to be tied up to 
the ſtrict Rules of the Common Law, but expounded 
according to the Intention of the Party. 2 Bulſt. 274. 
3 Cro. 323. Poph. 125, 126. Plowd. 151. 1 Saund. 
151. 2 Vent. 365. And though there has been a 
running Notion paſſing obiter in ſome Books, that 
there is a Diverſity betwixt Wills and Conveyances at 
Common Law, yet that Matter has not been ſcanned 
or ſettled: For, as to the Intention of the Party, the 


Words in a Deed are capable of the ſame Conſtruction 


as in a Will. As to the Caſe in 2 Roll. Abr. 90. 5. 
Furſe verſus Weeks, the Diverſity there is upon a Con- 


veyance at Common Law, but here the Caſe is upon 


a Limitation of an Uſe. In the Caſe of (a) Bliſſet verſus (a) Salk. 


Cranwell, Paſche 6 VV. & M. C. B. a Deviſe was to two 


and their Heirs, and the — Liver of — equally 
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to be divided, after the Death of the Teſtator's Wife; 
and reſolved, this was a Tenancy in Common. The 
Words equally divided, or equally to be divided, make a 
Tenancy in Common in a Will, beyond all Diſpute, and 
we are here in the Caſe of an Uſe, which bears the 
like Conſtruction with a Will. e 
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In 2 Roll. Abr. 67. Brooks verſus Brooks, the Wife NZ 
was named after' the Habendum in the Surrender of a 9 
Copyhold, and yet took an Eſtate according to the Li- 

mitation, upon that Rule of Conſtruction. Paſche 3 2 3 
Car. 2. B. R. Smith verſus Johnſon. A Feoffment was 9 
made to two and their Heirs, equally to be divided, 
THR and there Sorogs and Dolben were of Opinion that the 
111i Feoffees were Tenants in Common, and not jointe- 
if I nants ; but Jones differed. 
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| . Turton J. was of the ſame Opinion, (viz.) that it was 

WV a Tenancy in Common, and argued much to the ſame 
Effect, only he added, that a Præcipe hes of two Acres 
in tres partes dividend, which is a Tenancy in Common. 
13 Co. 58. 21 Ed. 4. 2 2. That if this Limitation had 
been before the Statute of Uſes, the Chancery would 

Wl | have compelled a Conveyance to the Sons and Daugh- 3 

0 ters in Common, and the Law ſhall have the ſame AF 

U 1 Operation ſince: That if in this Caſe, the Father had 

0 ſurrendered the Land to the Uſe of his laſt Will, and 

it by his Will had deviſed it in theſe Words, it muſt have 
been agreed to create an Eſtate in Common; and there 
| was no Reaſon why a different Conſtruction {ſhould be 


put upon the Words, when expreſſed in the Surrender 
es ok 
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(a) 4 Co. Holt C. J. contra. Copyhold Lands do not differ (a) 
pl * in Conſtruction of Law from Freehold Lands, and 
verſus Cool. Surrenders of Copyholds muſt be governed by the ſame 
Rules as Conveyances at Common Law. The Opinion 
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in Poph. 1 26. which my Brothers rely on, (viz;) that A 


a Surrender is to be conſtrued as a Will, is of no Au- 
thority; for it is amongſt the additional Caſes, and not 


reported by Popham; and there is no Mention made of 


it in the Report of the ſame Caſe in Cro. Fac. 434. 


If a Copyholder ſurrenders to the Lord, without 


declaring an Uſe, the Copyhold extinguiſhes, as ON a 


Surrender by Tenant for Life, to him in Reverſion. 


The Reſolution in 2 Roll. Abr. 67. Brooks verſus 
Brooks, was founded upon the Cuſtom of the Manor, 


which was, that a Perſon named after the Habendum 


ſhould take the Eſtate limited to him; {o where a Sur- 
render is to ſeveral by Cuſtom, they ſhall take in Suc- 
ceſſion as they are named: We are not upon the Con- 
ſtruction of an Uſe, for a Surrender to an Ule is a Li- 


mitation of the Eſtate, a Declaration and Direction to 


the Lord how to grant the Lands, and the Surrender- 


or himſelf continues ſeiſed till the Admittance of the 


Surrenderee, and the Perſon to whoſe Uſe the Surren- 
der is made is not Ceſtui que Uſe in the mean Time, 
but when admitted, he is in by Grant from the Lord. 


By this Surrender the Sons and Daughters are Join- 
tenants, and not Tenants in Common: For the Words, 
equally to be divided, ſignify no more than the Law 
would have implied without them, and therefore they 
can have no Operation. 1 Inſt. 186. a. One Jointe- 
nant can only forfeit or diſpoſe of his own Part; and 


if both join in a Feoffment, and one die, it muſt be 


pleaded as the Feoffment of both, and not of the Sur- 
vivor only. 


The true Difference between Jointenants and Tenants 


in Common is put in Lit. ſect. 292. 1 Inſt. 188. b. 


Jointenants hold by one joint Title, but Tenants in 
— Common 
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Common by ſeveral Titles. In our Caſe tlie Title 1s 
joint, and all claim under the ſame Conveyance; the 
Word (equally) doth not alter the Manner of taking the 
Profits, there being no Difference, in that Reſpect, be- 
tween Jointenants and Tenants in Common, in regard 
if one Jointenant, or one Tenant in Common, take 
the whole Profits, his Companion has no Remedy a- 
gainſt him. | 5 n 


So Jointenants have as ſeparate an Intereſt in the 
Land as Tenants in Common; for Tenants in Com- 
mon were no more compellable at Common Law, to 
make Partition than Jointenants; and therefore in ſu- 
ing a Writ of Partition, the Party never ſhews whether 
he is Tenant in Common or Jointenant, but only that 
he is ſeiſed pro indiviſo. Co. Ent. 413, 414. In like 
Manner, one Jointenant may diſpoſe of his own Part, 
as well as a Tenant in Common, and each has an equal 
Proportion without thoſe Words, equally to be divided; 
neither does the Word reſpeFively make any Alteration 
of the Eſtate, foraſmuch as there is no Diverſity be- 
twixt a Grant to two and their Heirs, and a Grant to 
two and their reſpective Heirs, or to two and their 
Heirs reſpectively, ſince the Limitation muſt be to both 
their Heirs, or they cannot both take a Fee-limple, 
and if the Fee enures to both their Heirs, it muſt be 
to both their Heirs reſpectively; (which Turton and 
Gould agreed) and in Conſtruction of Deeds, ſuperfluous 
Words are to be rejected, as having no Operation. 
8 Co. 145. 4. 


But there has been an Objection drawn from Litt. 
ſect. 298. If Lands be given to two, Habend' the one 
Moiety to one, Cc. they are Tenants in Common. 


Reſp. If a Feoffment be made to two, Habend one 
Moiety to one, and the other Moiety to the other, this 
q =, operates 


, 
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— S 


— 


opere as ſeveral Conveyances, and not as one, for 
there muſt be two Liveries, becauſe there are ſeberal 
5 Freeholds, and Lavery to one, ſecundum. formam charte, 
would not enure to the other; and that Cafe is not 
like to ours, in regard there is an actual Diviſion! and 
Diſtribution of the Land; whereas the 5 
to be divided, do not x aflign {everal Parts.” 'ifts 


If Gal Feolfinem | bs made of twenty Abbes to two, 
Habend ten Acres to one, and ten Acres to the other, 
this Habend would be void, becauſe repugnant to and 
inconſiſtent with the Pren lies, by Which the whole 
twenty Acres were expreſly granted to both; otherwiſe 
where a Manor is granted to two in the Premiſſes, Ha- 
bend one Moiety to the one, and the other Moiety to 
the other; theſe Words cannot make a Tenancy in 
Common, it being the Nature of that Eſtate for the 
Tenants to be ſeiſed pro indiviſo, but purſuant to this, 
they mult hold pro diviſo, w Hich is ſo far from imply- 


ing a Tenancy in Common, that it directly excludes 


it : \ 1 p 7 4 If } 
ry * » " oe. _ 
A . . 0 os * 
; * * 1 * * 5 5 L 
a : 12 0 0 yi «w 14 
* . 


But it is objeCted, that in 1 Juſt. 190. b. in tres par- 


tes dividend implies a Tenancy in Common. 


PT £. 
»$ 4 % 


Reſp. That is not mentioned in the Caſe of 21 Ed. 4. 


22. b. neither is Coke poſitive therein, it is on: his 
Conjecture. 


Object. Jointenants have TM one Freehold ; but T & 


nants in Common have ſeveral Freeholds. 


Reſp. I agree it; but their Parts in the Land are 
not divided and ſeveral. 


Object. Theſe Words in a Will b A Tenancy in in 
Common. 


Reſp. 
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will not hold him ſtrictly 
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Reſp. There is a Difference betwixt Wills and Con- 
veyances at Law; and Words in the one ſhall have a 
different Conſtruction from what they would have 


in the other. A grant to a Man and his Aſſigns for 
ever, in a Deed paſſes only an Eſtate for Life; but 


the ſame Words in a Will give a Fee- ſimple. 27 H. 8. 


27. 80 an Eſtate may pals in a Will by Implication, 


but not in a Deed; the Reaſon of which different 
Conſtruction is, | becauſe the Law conſiders the Cir- 
cumſtances the Teſtator, who is inops Concilii, and 
to Rules; and this Rea- 
ſon took place in the Conſtruction of Wills made by 
Cuſtom before the Statute of H. 8. as in 11 H. 6. 


12. the Caſe of a Deviſe to an Infant in Ventre ſa 


mere; which ſame Reaſon and Rule of Conſtruction 
holds in Wills made ſince the Statute. 


\ 


But Precedents on Wills will not influence this 


Caſe; the Reaſon of every Caſe is the Strength of 


the Caſe; the Reaſon of the Opinion in Ratcliff's 
Caſe, 3 Co. 39. b. is not on the Force of the Words e- 
qually to be divided, but from the Intention. 


An Eftate in a Will may be reſtrained and quali- 
fied by: the Intention of the Teſtator, without expreſs 


Words. 13 H.7.17. Hob. 34. Cro. Fac. 367. 1 Jo. 342. 


Where it is agreed, that the like Limitation, had it 
been in a Will, would have created an Eſtate-tail, 
tho' it did not in a Conveyance at Common Law, or 
in a Surrender. | 


2 Rol. Abr. 9. A Deviſe was to TWO equally to 


be divided, Habend to Them and the Survivor, and 


the Heirs of the Survivor ; and reſolved, They were 
Jointenants and not Tenants in Common, becauſe of 


the ſubſequent Words which were not repugnant to 
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the firſt, For the firſt Words did not make 1 Te- 
nancy by expreſs Limitation, but by Implication or 


> 


(a) Conſtruction; which is the true Reaſon of the (e) See pot 
Caſe, and a full Authority for me. If the Limita- % ver- 


tion had been (b) expreſs, the ſubſequent Words 0 Se poi 
would have been void and repugnant. Stiles 2 11, ef * 
434. Dyer 25. . „ ham. 
It was after ſome Time and Debate that theſe 

Words obtained to make a Tenancy in Common in 

a Will ; and the Doubt proceeded from hence, ( ſcil.) 

becauſe they did not make an Eſtate or 'Tenancy in 
Common at Common Law; for if they had, there 

could then have been no Doubt upon a Will. It has 

been hitherto the conſtant Opinion, both at the Bar 

and on the Bench, that theſe Words will not make a 
Tenancy in Common in a Deed. Jointenancy is fa- 

voured in Law, becauſe, as the Law does not love 


Fractions of Eſtates, ſo neither does it incourage Di- 


viſion of Tenures, or Multiplication of Services. 


— 


Now as long as the Jointenancy continues, there 


is a Joint Tenure, but when the Tenancy becomes 


in Common, then the Tenures and Services are ſe- 
veral. 6 Co. 1, 2. And by ſuch Conſtructions as my 
Brothers make in the preſent Cale, inftead of one 
Copyhold Eſtate, and one Fine and ſingle Service, 
there would be five ſeveral Copyholds and as many 
Fines and Services; and one Tenant in Common can- 


not have Contribution for ſuch againſt his Compa- 


nion, as a Jointenant may. This is the true and 
only Reaſon why joint Eſtates are favoured in Law; 
at leaſt, I can invent no other. EET 


But the Caſe of Smith and Johnſon is objeQed. 
= Reſp. 
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Nottingham verſus Jennings, Cut 5. 


N Ejectment, on the Trial, this Caſe was made: Salk. 233. 


7.8. had three Sons, A. B. and C. and deviſed his a Deviſe by 
Lands to B. (his ſecond Son) after the Death of his à Father co 


a ſecond Son 


Mother, to hold to him and his Heirs for ever ; and and his Heirs 
for Want of {uch Heirs, then to his (the Teſtator's) ot eden aue 


for want of 


" ight Heirs. | _ ſuch Heirs, 


: . 3 | then to the 
right Heirs of the Teſtator, is an Eſtate-tail. But had the Deviſe over been to a Stranger, 


kw Tags Son would have taken a Fee-ſimple, and conſequently the Deviſe over had been 
void, 


The Teſtator died, after which B. entered and died 
without Iſſue, living A. who was Leſſor of the Plaintiff. 


It was argued by Northey for the Plaintiff, that the 
Eſtate deviſed to B. was but an Eſtate-tail, and not a 
Fee- ſimple; and that the Word (Heirs) ſhould be con- 
ſtrued Heirs of his Body; for that it muſt be intended, 
the Teſtator took Notice that his ſecond Son B. could 
not by any Poſhbility die without Heir, fo long as 
his Father had any other Iſſue, who would be Heir 


to him; that this Conſtruction was founded upon 


the - 
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the ſame Reaſon, as where a Deviſe is to one and his 


Heirs, and if he die without Iſſue of his Body, then 
to another, which is conſtrued to be an Eſtate-tail; 


becauſe the Teſtator appears to have intended only 


the Heirs of the Body of the firſt Deviſee. Cro. Fac. 
00% Videallo 415. (4) Webb verſus Herring. 1 Rol. Rep. 396, 436. 
Parker ver- Cro. Fac. 428, 448. 1 Rol. Abr. 83 Ss 3 Keb. 589. 
ſus Thacker, 
3 Lev. 71, 


Carthew for the Defendant inſiſted, that B. took a 
Fee-fimple, and relied on the Cale of Hearn verſus Al- 
len, Cro. Car. 5 8. 
of Webb verſus Herring, foraſmuch as here was an ex- 
preſs Deviſe of a Fee - ſimple, but there the Son took 


only by Implication; and therefore the implied Eſtate 


was made to give Way to that which was expreſſed; 


which Diverſity was the Foundation of that Judg- 


ment. That it muſt be agreed, if this Remainder 
had been limited to a Stranger, it had been void, and 
B. would have taken a Fee-ſimple. 9 H. 8. 8. b. Cro. 
Jac. 416. Yelv. 209. That this Deviſe over to the 
Teſtator's right Heirs was intirely void; for the eldeſt 
Son ſhould not take by Purchaſe by the Words of the 


Will, but would be in by Diſcent; for which Reaſon, 


this Clauſe being a Nullity, and paſſing no Eſtate, it 
ought not to aſſiſt the Conſtruction of the Will, 
by making an Eſtate-tail by Implication; that the 
Deviſe over being generally to his (the Teſtator's) 
right Heirs, and no particular Perſon in View, and 
there being an expreſs Deviſe of a Fee- ſimple, and 
no expreſs Remainder, B. ought to take a Fee- 


{imple, and no Implication to be made of an Eſtate- 
Tail. | 


\ 


But the whole Court adjudged it to be but an E- 


ſtate- tail in B. And by Holt C. J. Tho' the Eldeſt Son 
ſhall not take by this Will, but ſhall be in by Diſcent, 


and ſo the Deviſe over void in Point of Limitation, 
E. | yer 


That this Caſe differed from that 
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yet it is ſufficient to manifeſt the Intent of the Te- 
ſtator, and aid the Conſtruction of an Eſtate-tail. It 
appears to have been the Teſtator's Intent, that the 
Lands ſhould deſcend from himſelf, and not from 
his Son B. that the Reverſion ſhould go to his own 
right Heirs; and ſince that Clauſe diſcovers his In- 
tent, it is not material whether the Deviſe over be 
good or not. I agree, if the Deviſe over had been to 
a Stranger, it had been void, and B. had taken a 
Fee-ſimple ; but in the preſent Caſe the Word (Heirs) 
can import nothing more than Iſſue ; for how could 
B. poſſibly die without Heir, living the other Brother? 


——— 


So that the Word (Heirs) muſt be qualified; as ſup- 


poſe in this Caſe the Lands had been deviſed to B. 
and his Heirs, and if B. die without Iſſue, then to 
another, this, without all Doubt, would have been 
an Eſtate-tail; the Caſe of Webb verſus Herring is a 
ſtrong Caſe, upon the Authority of which I ſhould 


have made no Difhculty of adjudging it an (a) E- % {depot | 


ſfate-tail at my Chambers. the Attorney 


General ver- 


ſus Gill, and 
Caſe. 


judgment for the Plaintiff, ante Cox's 


Pett's Caſe. Caſe 6. 


Motion was made by Mr. Lechmere, for a Man- Salk. 250. 
damus to the Judge of the Spiritual Court, to Inteſtate dies 


leaving a de- 


make Diſtribution on the Statute of 22 & 23 Car. 2. ceaſed Bro- 
cap. 10. And the Caſe being ordered to be put in fs Cd 


and a decea- 


the Paper to be argued, appeared to be thus: ſed Brother's 


Grandchild, 
the Grandchild not admitted to any diſtributary Share; the Clauſe in the Statute which 


ſays, that there ſhall be no Repreſentatives among Collaterals beyond Brothers and Siſters 


Children, being to be intended that none ſhall take by Repreſentation but the Children of 
Brothers and Siſters to the Inteſtate. | 


Sir Peter Pett, in April 1699. died Inteftate, having 


neither Wife nor Child; his next of Kin was Elixa- 


— — 


H beth 


| 26 De Term. J. Trin."1700. 
al beth, Daughter of Sir Phineas Pett, who Was Brother 
it to the ſaid Sir Peter Pett, and Adminiſtration was 
0 committed to this Elizabeth Pett. OTB 

i - The Perſons claiming Diſtribution were Margqret 


and Peter Pett, Children of Peter Pett, who was Son 
of Sir Phineas, and Brother of Elizabeth the Admini- 
ſtratrix. 5 


And the Queſtion was, whether the Inteſtate's Bro- 
ther's Son's Children, being the Grand Nephew and 
Grand Niece of the Inteſtate, ſhould come in for a 
diſtributive Share with the Inteſtate's Niece? the Sta- 
tute ſaying, that the perſonal Eſtate, in caſe there 
{hall be no Wife or Child, ſhall go to the next of 
Kin of the Inteſtate, and their legal Reprefentatives ; 
after which comes a Proviſo, enacting, that there ſhall 
be no Repreſentation among Collaterals after Brothers 
and Siſters Children. EI 


3 AC 2 


W F Rn 


I TY | 

In Support of the Motion, Mr. Lechmere contended, 
that the Deſign of this Act was to be diffuſive, and to 
apportion, as much as poſſible, the Inteſtate's perſo- 
nal Eſtate, ſo that all the near Relations might be pro- 
vided for; and that for this Reaſon it was properly 
1 called a Statute of Diſtribution; „which Title could 
140 no Way be anſwered, were any one ſingle Hand al- 
0 lowed to {ſweep away the whole; beſides that this 
Wl. had been hitherto the Practice in the Spiritual Court. 
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Wl! Againſt which, on Behalf of the Adminiftratrix, 
.\_ it was urged by Mr. Harcourt, that theſe Grand Ne- 
Wil phew and Grand Niece, if intitled to any diſtributive 
= - | Share, muſt claim it, either as next of Kin in equal 
| Degree, or elſe, as Repreſentatives. 
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And firſt, + a8 Sn fk Kin, thete wu 10 RET — 4 
it; for they could not be in equal Degree of Kiti, 


herd the Adminiſtratrix was the Brother's Daugh- 


ter, and N N and Peter the * Grandel 
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2dly, As operant, rw yy not be Wed; 
for as much as they were not Children ef the Bro- 
ther of the Inteſtate; that it was fehſehable to con- 


ſtrue this Statute as farourably as might be for the 


Adminiſtrators, ſirice à great Zurden lay upon them at 
Law, in duly adminiſtring the InteRate's Eſtate; and 

this Statute of Car. 2. took away from their Profit, 

but did not at the ſame Time (as it otiphr to have - x 
done) leſſen their Burden, He cited Rayih. 469. C wy 550 
rer verſus Crawley, C. J. North's Opinion; and ſaſd, 5 
that it had been ſo ſettled in Chaticety in the Caſes 

of Clement and Harris 1680. (a) Maw verſus Hard- (a) 2 Vern. 


ing, 20 July 1691.and Newcomb verſus Tucker, 16 Feb. 233: 


| * Preced. in 
1 694. | „ Chan, . 


That it was true, among Lineals, Repreſentatives 


ad infinitum ſhould ſhare in the Diſtribution, otherwiſe 
among Collaterals. 


Holt C. J. Sir Walter Walker, a famous Civilian, 
drew this (b) Act for Diſtribution ; and the only Que- (b) And ex- 


ſtion now before us upon it is, whether the Words 7? ee 
Brothers and Siſters Children in the Proviſo, ſhall not ces men- 


be intended Brothers and Siſters Children of the In- RE 


teſtate? Now ſurely they ought to be ſo taken; for tute is to be 


the Inteſtate is the Subject Matter of this Act; ; 


5 = IS and conſtru- 


his Eftate, his Wife, his next of Kin, his Children, ty te 


Ru = of the 
and conlequently his Brothers Children, that the Civil Law. 


Per the Ma- 
ſter of the Rolls, (Sir Jeſeph Fehyll,) in the Caſe of am verſus Petty, Preced. in Chan. 
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Wherefore the Mandamus was denied; the whole 
{tate of the Inteſtate. 


Court declaring, that among Collaterals, ſaving only 
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5 x Caſe 9, 
G ON S Caſe. Lord Keeper 
Fright, 


$45 was libelled againſt in the Spiritual Court at Salk. 672. 


. . . the ſame_ 
Exeter, for teaching School without Licence from Point ar- 


the Biſhop ; and on the 1 4th of December laſt, on my So Put 
Motion before the then Lord Chancellor, an Order tion. 


was made, that Cauſe ſhould be ſhewn, on the firſt The Spiri- 
Day of the Term then next following, why a Prohi- 52! court 


92 ; has Juriſdic- 
bition {ſhould not go, and that in the mean Time all tion of 


Things ſhould ſtay; which Order had been from wor ary i 
Time to Time inlarged to this Day. in aaſe of a 


Libel for 
teaching School generally, without ſaying what School, the Temporal Courts will grant a 
Prohibition. RE: 8 


And now the Attorney General and Dr. Maller 


moved to diſcharge the {aid Order, alledging, that be- 


fore the Reformation, this was certainly of Eccleſiaſti- 

cal Juriſdiction, and in Proof of it they cited the 

11th Canon of the Council of (a) Lateran, held Anno (4)Pecree6. 
| : : itle 5, 
1215. which Canon, (as well as that for making cap. 1, 2, 3. 

Tithes parochial,) has been received by Cuſtom into 


this Kingdom, and ſo made Part of our Eccleſiaſtical 
Lawe. 
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That the iſt of Elix. cap. 1. having reſtored the 
Spiritual Juriſdiction to the Crown, which had been 
i uſurped by the Pope, immediately thereupon the 
1 (a) See Spar- Queen ſet forth (a) Eccleſiaſtical InjunCtions, the 4oth 
2 whereof is, that no Man ſhall take upon himſelf to 
k teach School, but ſuch as is allowed by the Ordinary ; 
the making of which Injunctions by the Eccleſia- 
ſtical Power of the Crown, ſhews them to be of an IF 
Eccleſiaſtical Nature, and conſequently cogniſable in 3 
the Spiritual Court. 9 
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0 That it muſt be admitted, theſe Injunctions were 
I not confirmed by any Act of Parliament, but their be- 
i ing referred to, and mentioned in 5 Eliz, cap. 1. was 
05 an Argument that the Legiſlature did approve of 
. them; that in the 12th Vear of that Queen, the ſaid 
THER Injunctions (and among them, this againſt teaching 
1100 School without Licence from the Ordinary) were, 
e by the Convocation then ſitting, turned into Ca- 
. nons; that afterwards the 23d of Elia cap. 1. was 
the firſt Statute that prohibited it, ſince which two F 
( 5 ; ons . () others had followed; but none of them tended 
13 & 14 to deſtroy the Eccleſiaſtical Juriſdiction, only, by ma- 
Gar. 2. c. 4. king the Offence puniſhable in both Courts, gave a 
10 Remedy where there was none before; that in the 1 
e Fac. 1. the Convocation met, which reduced all the 
wh 5 Canons into one Body, and then particularly made 
N this Canon, that none ſhould teach School without ; 
9 Licence from the Ordinary; and tho' it might be Y 
|! difficult to prove, that theſe Canons were diretly 
confirmed by Act of Parliament, yet there was a Sort 

of Confirmation of them in 4 Fac. 1. cap. 7. for the 
founding and incorporating a Free Grammar School 
1060 at North- Leech in the County of Glouceſter, whereby 
050 | the Provoſt and Scholars of Queen's College in Oxford 
100 were to nominate the School -Maſter and Uſher of 
1 4 che 
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the ſaid School, and to make ſuch Ordinances for the 
Government thereof as they ſhould fee meet, fo that 


the ſame were not repugnant. to the King's. Preroga- 
tive, to the Laws and Statutes of the Realm, or to any 
Ecclefiaftical Canons or Conſtitutions of ihe Church of 


But on the other Side it was anſwered, that there 


could not be one Canon or Precedent before the Refor- 


mation, cited to prove the Keeping of School to be 
of Eccleſiaſtical Cogniſance; for that ſuppoſing the 


Council of Lateran to have been in every Bart thereof 
received in England, yet the Canon cited did not prove 


the Point for which it had been produced, that Canon 
only appointing Schoolmaſters in every Cathedral Church, 
and ſuch Schoolmaſters to be licenſed by the Biſhop; 
which was but reaſonable, (via.) that he who taught 
in the Biſhop's Church ſhould: be approved of by the 


Biſhop; that the teaching of School was not in the 


Nature thereof Spiritual; and it would be hard to af- 


firm that it was of Eccleſiaſtical Juriſdiction, or cog- 


niſable by the old Eccleſiaſtical Laws of the Kingdom 
received by common Uſe, at the ſame Time that not 
one ſingle Precedent of any ſuch Law or Uſage before 
the Reformation was to be found. And that as to 
the Canons made ſince, they did not bind a Lay-man, 
(as Cox was ſuggeſted to be) becauſe the Laity was 
not repreſented in Convocation ; and it was a fun- 


damental Maxim of our Government, that what 


bound all muſt be aſſented to by all; neither could 


a Reference to the Canons in à private Act of Parlia- 


ment add any greater Weight to them than they had 
before. 


That this was a Caſe which deſerved great Conſide- 
ration, having before been in the other Courts of Weſt- 


minſter-Hall, where leveral Prohibitions had been grant- 


ed 
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ed on this very ſame Point, in order that it might receive 
Why a judicial Determination, but the other Side would never 
Ul venture to go on; as in the Caſe of Belcham verſus 
1 Barnardiſton in C. B. and in B. R. Oldfield's Caſe, Mich. 
| Ml 9 M. z. / Chedwich's Caſe, Mich. 10 M. 3.  Scorrier's ; 
l - (a) Salk. Cafe, Trin. 11 V. 3. And 12 V. z. one Daviſon's (a) 9 
0 TM Caſe, who being brought to the Bar on a Habeas Corpus, 3 
. it appeared thereon that he was committed on an Ex- 
Il communicato Capiendo, being excommunicated for teaching 
el School without Licence, and the Court holding it to 

be a doubtful Point, bailed him during their Conſidera- 

tion thereof; which Practice of the other Courts in 
5 Weſtminſter-Hall, ſhewed it to be a Matter not fit to 
be determined on a Motion, but in a judicial Way. 
But ſuppoſing it to have been originally a Spiritual 
Crime, yet being now made a Temporal one by ſeve- b 
ral Acts of Parliament, it was thereby drawn from the 2 
Spiritual to the Temporal Juri{diction. =_ 


” | EL : 
4&5. 


TR Lord Keeper: Both Courts may have a concurrent 
TEES Juriſdiction; and a Crime may be puniſhable both in 
the one and the other. The Canons of a Convocation 
do not bind the Laity without an Act of Parliament: 
But I always was, and {till am of Opinion, that Keep- 
ing of School is by the old Laws of England of Eccle- 
ſiaſtical Cognizance, and therefore let the Order for a 
Prohibition be diſcharged. 


44 


Whereupon I moved, that this Libel was for teach- 
ing School generally, without ſhewing what School; 
and Court Chriſtian could not have Juriſdiction of 
| Writing 
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*Paſch. & Hill, 10 & 11 V. 3. where the chief Queſtion was, 
Whether a Schoolmaſter might be proſecuted in the Eccleſiaſtical Court 
5 for not bringing his Scholars to Church, contrary to the 79th Canon in 
ith 1603? And it was the Opinion of Treby C. J. and Powe! J. and the 
Court, That the Schoolmaſter being a Layman, was not bound by the 
Canons, | 
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Writing Schools, Reading Schools, Dancing Schools, 


* 4 


To which the Lord Keeper aſſented, and thereupon Sn 
ranted a Prohibition as to the teaching of all Schools, 
excepting Grammar Schools, which he thought' to be 
of Eccleſiaſtical Cogniſancſe. 
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Lands to 


Caſe 8. 


Philips verſus Philips. 


2 Vern. 
430. 
Precedents 
in Chanc, 


167. 


HIS was a Caſe ſent out of Chancery to the 
Juſtices of C. B. for their Opinion. William Phi- 
lips had a Wife named Elizabeth, and one only Daughter 
named Martha, and being ſeiſed in Fee of divers Lands 
in the Counties of Flint and Denbigh, deviſed his Lands 
to Truſtees and their Heirs, in Truſt, that the Profits 
thereof ſhould be equally divided betwixt his Wife and 
his Daughter, during the Life of the Wife, and after 

Aube chat her Deceaſe, he deviſed the Lands to the Truſtees and 


a » < their Heirs, to the Uſe of his Daughter Martha, and 
qua * IVI- 


ded between the Heirs of her Body for ever, with divers Remain- 
his Wife ders over, one of which (as to Part of the Lands) was 
and Daugh- : 

ter (the Heir to th Plaintiff, the now Heir at Law of the Teſtator. 
of the Te- 

ſtator) during the Wife's Life, and after her Death he deviſes the ſame to the Uſe of his Daugh- 
ter in Tail, "with Remainders over; ; the Daughter dies without Iſſue, and Inteſtate, during 
the Mother” $ Life: Reſolved by the Opinion of all the Judges of C. B. that the Mother and 
Daughter were Tenants in Common, and that the Mother ſhould have a Moiety of the 
Profits during her Life, and that the other Moiety, by the Statute of Frauds and Perjuries, 
ſhould go to the Executors or Adminiſtrators of the Daughter, as before that Statute it would 


A. by Will 


deviſes 


Truſtees 
and their 
Heirs, in 


have been liable to Occupancy, and not to the Heir of the Teſtator, as Profits undiſpoſed of 


and reſulting to him, 


: BOW — 


3 . % 2 - ze 5 


to the Wife for her Life by Implication? The Words 


The 1 eſtator died. after which Martha the Dane | 


died without Ifſue, and Inteſtate, in the Life of the 
Wife, who took out Adminiſtration to her Daughter : 
And the Queſtion was, betwixt the Plaintiff the Teſta- 
tor's Heir at Law, and the Defendant the Wife, whe- 
ther the Daughter's Moiety of the Premiſſes ſhould de- 


ſcend or reſult to the Teſtator's Heir at Law, or whe= 


ther the Teſtator's Wife ſhould have the Whole for her 
Life 0 


And 1 argued on | Behalf of the Wife as follows : 


I will admit that this, being a Deviſe + a Truſt, 
{hall have the ſame (a) Operation and Conſtruction as (a) Vide 
if it were of a legal Eſtate; and that nothing in this 9 
Caſe can make a Queſtion, but the Words | equally di- 
vided | for if they were out, then the Caſe would be; I 
deviſe the Profits of my Lands to my Wife and Daugh- 


ter during the Life of my Wife, which would plainly 


make them Jointenants, and the Wife ſurviving would 
have the Whole r her op So that, 


Firſt, It is to hs OO - FIR Words 9 


[equally to be divided | will 1 in this Caſe make a Te- 
nancy i Common? = 


Seon » Admitting they M wake a Tenancy in 
Common, whether there be not a ſubſequent Deviſe 


being, After the Deceaſe of my Wife, I deviſe the Lands 


to my Daughter (who w was Heir at r Law) and the Heirs 
of her * | 42: 


Third! ly, Admining-| VE! cheſs Points to * againſt 
me, (viz.) that it is a Tenancy in Common, and chat the 


| Wife has no Deviſe to her for her Life by Implication, 


whether 
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cher this Eſtate dies not go to the Daughter's Exe- 


cutors or Adminiſtrators, and not to the Heir at Law 


of the Teſtator? in which Caſe it will belong to the 
Wife, who hath a Right to adminiſter to the * 


As to the firſt, J take it, that the Words (equally 
divided, or to be divided ) will not make a Tenancy in 
Common 1 in this Cale. 


I admit cheſs Words, in Caſe of a Deviſe of the In- 


Ms or of a Leaſe for Years, will make a Tenan- 
in Common; but where the Deviſe is for Life, 


(chich is our Caſe) the Law is otherwiſe. 


In Caſe of a Deviſe of an Inheritance, where Lands 


are given to two and their Heirs equally, the Reaſon 
why it 1s a Tenancy in Common 1s, for that it ap- 
pears to be the Intent of the Teſtator, that each of the 


Deviſees Heirs ſhould have an equal Share in the Inhe- 
ritance; which could not be, if they (the Anceſtors) 
were Jointenants ; for then, if one were to die, the 


Heir of him dying firſt ſhould have nothing, and the 
Survivor would be intitled to the whole Eſtate, as from 
the Donor. 


ths in Caſe of Die to two for their Lives equally, 
it can be of no Advantage to the Deviſees to have it con- 


ſtrued a Tenancy in Common; for if one dies, ſuppo- 
ling it to be a Tenancy in Common, the Eſtate, as to 


a Moiety, determines, and the Remainder-Man or Re- 


verlioner {hall enter; wherefore it cannot be any Loſs 


to the Deviſees to conſtrue it a Jointenancy, and to 


carry ſuch Moiety to the Survivor of them. This, I ſay, 


(a) Cro. E- 
liz, 696. 
Lewen ver- 
fus Cox. 


is no Prejudice to the Deviſee that dies firſt; and a- 


greeable hereto was the (a) Opinion of the Lord C. J. 
Popham, which I do not remember to have ſeen im- 


peached in any Book: And it is exactly our Caſe, as 
I to 


"AE 


— 


_ 


notwithſtanding. the Words, equally to be divided. 


prog tm wa 


o 


| : 1 | 
b * bn 
9 rc r . r 
I ; K 4 n zu g ; |; 


to this Point; for there can be no Difference betwixt a 
Deviſe to two for their Lives, and a Deviſe to two for 
the Life of one of them, in regard that though in the 


laſt Caſe there is not an equal Advantage of Survivor- 
ſhip, yet according to 1 Inſt. 181.6. it is a good Join. 


tenancy. 


And this Opinion of C. j. Popham, holding that the 


Words, [equally divided, ] do not make a Tenancy in 
Common, in Caſe of a Deviſe for Life, as they will 


where the Deviſe is of an Inheritance, ſeems to have 
the more reaſonable Foundation, for that the Words (%) Ante 
[equally divided] according to 2 Roll. Abr. 90. (Furſe i verſus 


| | . | PE | Eg. 
verſus Weeks) make a Tenancy in Common by (4) Salk. 227, 


Conſtruction only, and Collection of the Intent of the 
Teſtator. 15 5 


That Caſe was, A Man ſeiſed in Fee had two Daugh- 
ters and a Son, and deviſed his Land to his two 
Daughters, equally to be divided between them, and 


the Survivor of them, and the Heirs of the Body of 


the Survivor, upon which Deviſe the two Daughters were 
adjudged to be Jointenants, and not Tenants in Com- 
mon, notwithſtanding the Words [equally to be divi- 
ded; | for, ſays the Book, in a Deed or Grant, the Words, 
equally to be divided, will not make a Tenancy in 
Common; and in a Will they only make a Tenancy 
in Common by Conſtruction; for if other Words in the 
Will {hew it to have been the Intent of the Teſtator, 
that it ſhould rather be a Jointenancy, than a Tenan- 
cy in Common, it ſhall be fo: And in this Cafe, the 
Habendum being to the Survivor of them, arid the 
Heirs of her Body, was a ſtrong Evidence that the 
Teſtator intended a Jointenaney, without which the 
Survivor could not take it; fo that here it was ad- 
judged a Jointenaney, and not a Tenancy in Common, 
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Now the Intent in the principal Caſe ſeems to have 


been chiefly to provide for the Wife : It is the Wife's 


Life only that the Will expreſſy mentions. 


. aw by the Will the Profits are to be divided, 


during the Mother's Life, between the Mother and 
Daughter; but when the Daughter is dead, (fo that 
there can be no longer a Diviſion of the Profits be- 
tween them) then the Mother (the Teſtator's Wife) ſhall 


have the Whole; but if the Intent be not ſo plainly ex- 


preſſed, as I contend it is, yet it being a Devile of the 
Premiſſes for Life only, I adhere to the Lord Popham's 
Opinion, that the Words | equally to be divided | will 
not, in ſuch Caſe, make a Tenancy in Common. 


As to the ſecond Point, That ſeems very plain for 
=. We 


The Deviſe is of the Profits to the Teſtator's Wife 
and Daughter during the Life of the Wife, and after 
the Deceaſe of the Wife, then to the Ule of the Daugh- 
ter and the Heirs of her Body, with Remainder over. 


Now by Virtue of theſe Words, I deviſe, after the 
Deceaſe of my Wife, to my Daughter and the Heirs of 
her Body, the Daughter being Heir at Law, this 1s a 
Deviſe by Implication to my Wife for her Lite. 


I agree, a Deviſe to one who is not my Heir at Law, 
after the Death of my Wife, is no Deviſe by Implica- 
tion to my Wife; for in that Caſe it ſhall deſcend to 
the Heir at Law in the mean Time; but where the 


Deviſe is to the Heir at Law, after the Death of the 


Wife, this is a plain and neceſſary Implication, that 
the Wife {hall have it for her Life; for no other Per- 
{on can take it, the Heir being expreſly excluded until 
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the Death of the Wife; this is the (a) known Caſe of 13 (4) port 


H. 7. 13. Bro. Deviſe 52. | Cyo. Fac. 7 5. Horton versus 
Horton. Vaugh. 26 3. Gardiner verſus Sheldon. 


In Cro. Eliz. 1 5. Higham verſus Baker, there is a much 
ſtronger Caſe adjudged: And that was, one ſeiſed in 
Fee of a Meſſuage and Lands thereto belonging, called 


Maſcals, deviſed this Meſſuage, Cc. to his Wife Alice, 


and his younger Son Robert, for Payment of Debts and 
Legacies, and after the Death of the Wife, the Re- 
mainder to Robert in Fee; the Debts and Legacies were 
paid: And upon this it was reſolved, the Wife {ſhould 
have an Eſtate for Life by Implication ; which differs 


from our Caſe only in being ſtronger; for there the 
Deviſe after the Death of the Wife was not to the 


Heir, but to a younger Son, and yet it was adjudged 
to operate as a Deviſe to the Wife for her Life; ſo 
that it ſeems to be pretty clear, in the principal Caſe, 


that the Wife has an Eſtate for Life by Implication. 
A e 


Thirdly, Admitting it to be a Tenancy in Common; 
admitting it likewiſe to be no Deviſe by Implication 


to the Wife, yet the Executors or Adminiſtrators of the 


Daughter, and not the Heir at Law of the Teſtator, 
will have Title. | 2 


For then, {uppoling it to be a Tenancy in Common, 
the Cafe would be but thus: I deviſe my Lands to my 
Wife and my Daughter for the Life of my Wife, to 
hold by Moieties, and the Daughter dies during the 
Life 9 Wife, Q. What {hall become of her Moiety? 


If this were all the Caſe, ſuch Moiety mult go to 


the Daughter's Executors or Adminiſtrators during the 


Life of the Wife; for the Daughter is plainly Tenant 


pur auter vie, as to her Moiety, and as the Remainder- 


| ; Man 


Willis ver- 
ſus Lucas. 
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Man or Reverſioner can claim nothing till after the 
Death of the Wife, then this Eſtate pur auter vie in the 
Daughter's Moiety muſt go to the Occupant, which 
the (a) Statute of Frauds appoints to be the Executor 
or Adminiſtrator ; and in the preſent Caſe the Mother 
is Adminiſtratrix. 


If I deviſe Lands to A. for the Life of B. on A.'s 
Death, they muſt go to A.'s Executors during the Life of 
B. So if I deviſe Lands to A. and B. for the Life of B. 
to hold by Moieties, if A. dies, his Moiety ſhall go to 
his Executors or Adminiſtrators during the Life of B. 
and the Mother in this Cale is the Adminiſtratrix or 


Occupant, and conſequently it belongs to her. 


Wherefore upon the whole, quacunque via data, 


If the Mother and Daughter are Jointenants, the 
Mother, as Survivor, has the Whole; to likewile if there 
be a Deviſe to her by Implication ; and if both theſe be 
againſt us, then the Mother as Occupant, or by the Sta- 
tute of Frauds as Adminiſtratrix to her Daughter, will 
be intitled to her Moiety. | 


Note the Variety of Opinions in this Caſe ; for E- 
lizabeth Philips the Mother bringing a Bill for an Ac- 
count of the Profits of her Daughter's Moiety ſince her 
Death, and the Cauſe being heard before the Maſter 
of the Rolls, he held that Elizabeth and Martha were 
Jointenants, and that all ſurvived to Elizabeth. 


Upon an Appeal to Lord Sommers, then Lord Chan- 
cellor, his Lordſhip held, that Elizabeth and Martha 
were Tenants in Common, and that Marthas Eftate 
determining by her Death, the Remainder-Man or Re- 
verſioner had a Right to that Motety. 
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| Afterwards Lord Keeper Wright, upon a Rehearing, 
was of Opinion, that an Eſtate by Implication did a- 
riſe to Elizabeth in Martha's Moiety, after the Death of 
Martha. . But, : | 33 


Upon his Referring it to the Court of C. B. for their 
Opinion, they conceived, that Elizabeth and Martha were 
Tenants in Common, and that Martha had an Eſtate 
pur auter vie, which upon the Statute of Frauds (that 
takes away Occupancy) ought to go to Martha's Admi- 
niſtratrix ( ſcil.) Elizabeth the Mother, and that Martha 
had not an Eftate-Tail in the Truſt, for that Mergers 
are odious in Equity, and never allowed, unleſs for 
ſpecial Reaſons. 


Blackborouzth verſus Davis. Caſe 9. 


D Bentney, being poſſeſſed of a conſiderable Salk. 38, 
perſonal Eſtate, died Inteſtate, leaving a Grand- 


mother and an Aunt his next of Kin; the Spiritual One dies 


Inteſtate, 


Court granted Adminiſtration to the Grandmother ; leaving an 


upon which Motion was made to the Court of King's Gut 2nd 


Bench for a Mandamus to the Spiritual Court, com- ther his 


manding them to, grant Adminiſtration to the Aunt, g. 3 


as more near of Kin than the Grandmother. Broderick mother is 


. . f 
and Serjeant Darnell were for the Mandamus, and Sir Kin than 
Bartholomew Shower and Cheſhire cont. neg 9d 

| 4 a IS 1Ntl- 


| . tled to Ad- 
miniſtration in Preference to her; neither is the Jatter to come in for a diftributory Share, 


See the ſame Point determined in the Caſe of Meodroſf verſus Wickworth, upon the Strength of 
this Reſolution, Precedents in Chanc. 527. 


And for the Mandamus it was urged, that the Aunt 
was nearer of Blood than the Grandmother, and as 
ſuch intitled to the Preference, by Virtue of the Sta- 
tute of 21 H, 8, cap. 5. That the Ordinary had no 
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Authority to grant Adminiſtration contrary to the Sta- 
tute; and that having granted it tortioufly, he ought 
to rectify it. 1 ACE 


They admitted, that before the Stature of Edw. 3. 
the Ordinary was not compellable to grant Adminiſtra- 
tion to the next of Kin, and that the Adminiſtrator 
was at that Time only as a (4) Servant to the Ordinary; 
but by the 31 Ew. 3. cap. 11. the Ordinary was obli- 
ged to commit Adminiſtration to the neareſt and moſt 
loyal Friends of the Inteſtate; yet the 21 H. 8. cap. 5. 
gave the Ordinary an Election to grant Adminiſtration 
ro the next of Kin, or any in equal Degree; but it 
was ſaid, if the next of Kin, at the Time of the Death 
of the Inteſtate, were diſabled by Attamder, ©c. and 
afterwards the Diſability thould be removed, the Ordi- 
nary ought to grant Adminiſtration to him; but in 
Caſe Adminiſtration had been before granted, and 
pending the Diſability, it was made a Queſtion in 


1 Sid. 371. (Offley verſus Beſt) whether ſuch Grant of 
Adminiſtration ought not to be repealed, before the 


next of Kin ſhould obtain a Grant of it? in regard the 
Intereſt was veſted ; bur that the Difference was, where 


the Adminiſtration was granted to the next of Blood, 


and where to a Stranger: In the laſt Cafe, the new 
Adminiſtration ought to be granted without any for- 
mal Repealing of the firft, the very Act of granting the 


new Adminiftration amounting to a Repeal. 1 4nd. 


' 303. Ow. 50. Co. Eix 460. For that the Ordina- 


ry had never in this Caſe executed his Authority. And 
therefore, though in Packman's Caſe 6 Co. 1 8. b. it was 
done upon a Citation, yet it did not follow that it could 
not have. been done without it; of which Opinion was 
Popham, in Cro. Elix. 460. And if the Ordinary might 
do it without a Citation, the Court of King's Bench 
would oblige him, and the rather, after he had (as in 
the principal Caſe) granted it contrary to the Statute; 

— + — but 
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but probably the Manalans would FRY um 
any p particular Manner of doing it; For which wah 
it might be done by Citation, 1 chat were thote pro. 
per: Beſides, the Adminiſtration might Have been 


granted in Time of Vacation before Application could 
_ made for a Mandamns. 1911 | 


But n on great Choke, A 22 
was denied by all rey; Court. And, 


ber Hole C. J. In the Vacation Time one may reſort 


to the Chancery, and upon a Suggeſtion that che Spiri- 
tual Court has proceeded to grant Adminiſtration to 4 


wrong Perſon, may have a Prohibition out of that 


Court returnable into B. R. or C. B. 


The n that have been cited, are gicunded 
upon a Reaſon that is not Law ; for the Adminiſtra- 


tor, at this Time, is not a Serrant to the Ordinary, 


but has as fixed an Intereſt as an Executor, who is ap- 

pointed by the Party himſelf; and though the Ordina- 

ry be by the Statute of 21 H. 8. cap. 5. refttained to 

grant Adminiſtration to the next of Blood, yet he is 

not ſo reſtrained, as to make an Adminiſtration Srant= 

ed by him, though contrary to the Statute, à meer Adana 
Nullity; for if ſach Adminiſtration were void, then all 0476 
Diſpoſitions of the Goods of the Inteſtate, pending the trary to the 


ſaid Adminiſtration, and before the Repeal of it, would Statuts i» 


not void, 
be void alſo; and after it was repealed, Trover would e 
lie for theſe Goods, which eannot be. "hae, 
7 


Thus if an Adminiſtration committed to a Creditor, 
be afterwards repealed at the Suit of the next of Kin, 
the Creditor ſhall (a) retain againſt the rightful Admi- (a) 6 Co. 
niſtrator; and all Diſpoſitions of Goods made by Him 8. 


pending the Citation ſhall ſtand; for this is not like 


the Cale of an Adminiſtration granted by a Biſhop of 
1 | | | | — an 
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(a) 1 Sid, 
I79. 


* 2»2*“ — 


an inferior Dioceſe, where the Inteſtate had Bona Nota- 


bilia in divers Dioceſes, becauſe there ſuch Adminiſtra- 
tion is abſolutely void. It ſhall be a good Return to 
the Mandamus, that Adminiſtration is already commit- 
ted, and that there is no Lis pendens. Not that I would 
be nd od to intimate hereby, that in Caſe there had 
been a Citation pending, I ſhould have been for grant- 
ing a Mandamus; but without Queſtion, before this the 
Motion is made too ſoon. 


In the Caſe of (a) Sir George Sands, the Adminiſtra- 
tion was granted to the Brother, who continued to ad- 
miniſter ſome Time, and afterwards, one pretending to 


be the Wife of the Inteſtate, commenced a Suit in the 


Spiritual Court to repeal the Adminiſtration commit- 
ted to the Brother, inſiſting, that it ought to be com- 
mitted to the Wife; and the Brother applied here for a 
Prohibition, becauſe the Ordinary had a Power to grant 
it either to the Wife, or next of Kin; and it was held, 
that the Ordinary could not repeal the Adminiſtration 
granted to the . for that he had executed his 

Authority. 


There was the Caſe of Duncomb verſus Maſon, where 
a Feme Covert died Inteſtate, having Debts due to her, 


(which the Law does not give to the Husband ;) and 


Adminiſtration being granted to the next of Blood, the 
Baron ſued in the Spiritual Court to repeal this Admi- 
niſtration, and after Prohibition and Declaration there- 
upon, the Queſtion was, whether the Husband ſhould 
repeal this Adminiſtration: 7 


And reſolved he ſhould: On the other Side the Caſe 


of Sir George Sands was objected, but the Court were "0 


Opinion, this Caſe was not at all affected by that of 
Sir George Sands, for that the Husband had an original 
Right by "the 31 Edw. 3. cap. 11. as the moſt loyal 

PE: Friend 
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Friend of the Wife, and was not within the 21 H. 8. 
cap. 5. fo that the Ordinary had not an Election in 
caſe of the Husband. N 


It was alſo held, that the Grandmother was, at 
leaſt, as near of Kin as the Aunt; for in the Caſe of 
a Diſcent of Lands, it would be a mediate Diſcent, 
and the Medium to both was the Father; and it was 
enough to ſay Brother and Heir, or Sifter and Heir, () 1 Vent. 
. which was the great Reaſon in the Caſe of (a) Colling- 
wood and Pace; and the Grandmother ſeemed to have 
the Advantage, ſhe being of the right Line, and the 
Aunt of the Collateral ; wherefore for theſe Reaſons a 
Mandamus was denied. 


Note ; Sir Barth. Shower cited the Caſe of Burton 
verſus Sharp laſt Trinity Term, where Adminiſtration 
was ſued to be granted to the Great Grandmother, 
upon which the Aunt moved for a Prohibition in 
C. B. to ſtay the Suit in the Spiritual Court, but a Pro- 
hibition was denied. 


The Court having thus refuſed a Mandamus for the i Salk. 257. 

Repealing this Adminiſtration, and for the Granting a 

new one to the Aunt, a Motion was afterwards made 

by Serjeant Darnel and Broderick, for a Mandamus to 

be directed to the Judge of the Prerogative Court, 
commanding him to direct Diſtribution of the Inte- 

ſtate's perſonal Eſtate to the Aunt as well as the 
Grandmother. | 


It was inſiſted, that this Method was proper, the 

Aunt being intitled to Diſtribution by the 22 & 23 

Car. 2. equally with the Grandmother ; that the Di- 

A ſtance of Degrees was to be computed from the Inte- 
= Afiate, and not between themſelves; that by the Canon 
1 Law the Aunt was as near in Degree as the Grand- 
— N— mother; 
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| De Term. Paſchæ, - 1761. 


(a) 1 Inſt. 
23. b. 


(3) 3 Mod. 
58. 

I Vern. 403. 
2 Vern. 274. 


mother; and tho the Civil Law (a) differed from the 
Canon, yet that could not bind us here; that the De- 


ſign of the 22 & 23 Car. 2. was to fix a Rule in Di- 
ſtributions, and not to leave it to the Diſcretion of the 
Judge ; that every Perſon intitled to his diſtributory 
Share had an Intereſt (6) veſted in him before Diſtribu- 
tion actually made? that the Degree of Relation between 


the Aunt and the Nephew was only Mediante Patre ; 
and in a Writ of Formedon, the Plaintift, in making 


out his Title, might, without mentioning any other, 
derive it immediately from the Father : That it was 
true, by the Civil Law, the Grandmother, (or indeed 
any Anceſtor immediately lineal to the Inteſtate, tho 
never ſo remote,) ſhould be preferred, as being in the 
lineal aſcending Line, and in loco Parentis, before the 
Brother and Siſter or any other in the Collateral Line; 
but that ſeemed againſt all Reaſon ; that in the Caſe 
of Carter verſus Crawley, Raym. 494. no Notice was 
taken of the Grandmother. 


Sir Barth. Shower cont”: The 22 & 23 Car. 2. does 
not warrant this Mandamus ; for it does not oblige or 
enable the Ordinary to do any 'Thing which was not 
the Courſe of their Courts before; it may, poſ- 
ſibly, be a good Cauſe of Appeal, but can be no 
Ground for a Mandamus, being a Matter of Eccleſiaſti- 


cal Juriſdiction ; by the Civil Law, the Grandmother 


is nearer of Kin than the Aunt. I admit a Manda- 
mus may be granted to make Diſtribution generally 
among the next of Kin, but not to command the 
Ordinary to grant Diſtribution to 4. and B. as next of 
Kin in particular; for that would be to take from the 
Spiritual Courts the Power they have of judging 


4 which 


(a) Carthew 51. So that tho? a Perſon intitled to Diſtribution dies 
before Diſtribution made, yet it ſhall veſt in him; the Clauſe directing 
that Diſtribution ſhall not be made until a Year after the Death of the 
Inteſtate, being meerly for the Benefit of Creditors. But it is to be ob- 
ſerved, that tho? each diſtributory Share veſts on the Inteſtate's Death, 
yet the ſame doth not ſo veſt as to exclude a Poſthumous Child. Vide 
poſt Edwards & al verſus Freeman & ab. 


= nl 


fs 
oF 
6 2 
Fry 
. X 2 
2 
N 75 
"3 
C SAG 
8; 
». 
W. 
y 
9 
* "= 
ww 
3 
N 
. of 
Rt, 
+ . 
9 
1 
"IR 
Rk. 
5 Fe 9 
4276078 
LM 
I 
"A 
=. 
_ 
* * oo 
8 + 
62h 4458 
. wt RY 
; = 
3 
1 
N 12 * 
„ 
ES 
_- 
_ 
_ 
_ 
1 
1 "\ 
__ 
. x 
ob 
e 
1 
HIS 247 
"22 re” 
= 
= 
F = 
— 
_ 
- * 
1 
1 
=» 
x 
<= 
— $5 
_ 
"> 
RES” 
* 1 
N > 
_ 
—_ 
——_ 
3 
1 
+= 
=. 
* £248 
_ = 
- +2 
3 
Ws 
- £9 
2 
* 
£78 © 
"= 
{ e 
Ps 55 
_—_— 
_—_ 
* - 
=> LY 
me. 
6 
0 
+3 
= 
_ 
1 
1 
1 
$2 0 
6 Der. 
_ 
15 bak 
x 8 
„ 
14, 
3 
n 
1 
© 
PE. 2 
"8 r * ; 
— 
1 
- 
"ER 
"6 9 
25 1 $7 
_ © 8 
3 2 
— fo 3h TE. * 
71 Ne xo 
—_ 
1 
8 OY 
r 
. 3 
1 
ö 4 
„ 
—_— 
3 Ree, 
1 
1 
- © 
1 
1 
345 dv 
e 
Ps to 
__ 
8 4 
- CLE 
e . 
1 
1 
1 
_ 
e 
Rr. 4 
+= x +£ 
1 8 
e 
Py 
8 : 
4 * * 
9 
* 
22 
55MY 
3%; 
3. 
"BE 
4s 
A $7229 - F 
T's IJ 
- * 4 
C * ** =% { 
RAS 
„ 
5 
5 5 
a i {3 
© I 
\- 
LS” 
n 
WT ro You 
{ER pe 
1 x" 
8B 
4% g 
* 5 A 
4 A 54 
« iF N 
2 
k 4 
9 
* 21. X 
ns” 
8 
* BST: 
SZ 
1 7 
* 2G 
. 
N 
9 52 
3 
77 
4 4 SR), 
RF 
3 
9 
Ang 
2 
3 
n 
5 
ISS 
ts 
Ret 
RES, 
* 
. 
ERS. 
LOSE 
N 3 
- 4” 
Þ 
4 
4 
7 


Es” 
3 


£ 
* 


ES 


- 8 


which Degree of Relation is next of Kin, when the 
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De Term. Paſchæ, 1701. 


Subject Matter does not belong to the Temporal 
Courts; as it may, when the Diſpute is betwixt the 
Adminiſtrator and a Creditor. 


No Mandamus will lie to give a ſpecifick Legacy or 
Sum of Money to a particular Legatee; and thoſe 
who are intitled to a Diſtribution, as next of Kin, 
are (a) Legatees in Law, no others being appointed (% Vern. 
by any Will. poſt 8 


Holt C. J. If the Eccleſiaſtical Judge act contrary to zien 
Law, may not this Court oblige him to purſue the lies G * 
. * . PITITU 
Law? Is there any Difference betwixt granting a Pro · Court to di- 
hibition to ſtop them from going Wrong, and a Man- © Bike -n 
damus to guide them Right ? oy gt: © aProhibition 
. lies to ſtop them from doing wrong. 


A Prohibition was granted upon this Statute inter 
Smith and Tracy, 1 Vent. 307, 316, 323. and the Con- 
{ultation awarded afterwards, was not becauſe the 


Prohibition did not regularly lie, but for that the Ec- 


cleſiaſtical Court proceeded and determined Right; 
and as to Appealing, if the conſtant Opinion of the 
Civilians be againſt the Rule of Law, it is then in 
vain to put the Party to his Appeal; as was reſolved 
in the Cale of (b) Shotter verſus Friend, where they (3)Salk.547. 


would not admit of Proof of Payment of a Legacy 9 
by one Witneſs. 


Shower: The Superior Court never ſends a Manda- 

mus to an Inferior Court to act contrary to their Rules 

and Opinions; as on a Reverſal of a Judgment, it is 

the Superior Court that gives the (c) new Judgment; (c) Vide 
the Superior Court often {ends Prohibitions to Infe- Ai 
rior Courts, but how can this or any other Court 
command a judicial Officer to act againſt his Opinion? 


Afterwards 
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Afterwards Dr. Lane argued againſt the Mandamus, 
that the Grandmother ſtood in the Place of the Fa- 
ther and Mother, who, by the Civil Law, had the 
Right of Succeſſion, excluſively of the Brothers and 
Siſters ; that the Grandmother, by the Civil Law, 
ſtood in the ſecond Degree to the Inteſtate, and the 
Aunt in the third. It was true, the Canon Law 1 
differed in placing the Aunt in the ſecond Degree, the IJ 
Reaſon of which was, on the Account of Marriages, 1 
for in that particular, they were apt to confound the A 
Degrees of Nature ; that the Aunt in this Caſe was 
the Daughter of the Grandmother, and could not be 
in equal Degree with her Mother; ſo neither could 
ſhe be intitled by the Statute of Diſtributions, nor 
conſequently to a Mandamus; that the Children of 
Uncles had no Right to Diſtribution by Repreſentation, 
in Concurrence with the Uncles, as had been adjudged 
and confirmed by conſtant Practice; that if Mo- 

thers Children before the Statute of 1 Fac. 2. cap. 17. 
had no Right to Diſtribution, then ſurely the Grand- 
mother's Children could have no Right, till it was 
given them by ſome Law. 
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Holt C. I. If a Child had died Inteſtate without 
N ; Wife, Child or Father, living only the Mother, the 
ne Mother had the whole till 1 Fac. 2. excluſive of the 3 
I Brothers and Siſters; and there muſt be the ſame Law 3% 
now, as to tke Grandmother with Relation to the 1 
Aunts; the Father ſurviving has the Child's whole E- 


| 

. 0 "4:74:17; 8h! "hs 
1 ſtate at this Day. 
1 f | 1 5 


Cheſhire: No Mandamus ought to go, at leaſt till 
the Court have erred, for this Court will not antici- 
: pate the Judgment of the Spiritual Court. 


I 5 Holt 
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Brothers and Sifters. 
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Holt C. J. Before the Statute of Ed. 3. the Ordi- 
nary having the Power of Diſttibution, uſed to diſpoſe 
of Part among the Relations, and the other Part to Cha- 
rities; but that Statute took away ſuch Right from the 
Ordinary, and (a) fixed the Title to the perſonal Eſtate («) Ante 43 
in the Adminiſtrator. And before the 22 & 23 Car. 2. we of 
the Ordinary could not (b) compel the Adminiſtrator ( Lev, 
to make Diſtribution, but was from Time to Time pelt Ka. 
prohibited. I would fain know how it comes to pals, a vr 
that the Spiritual Court have not purſued the ancient © 


Civil Law, but have varied that by the Novels? 


Dr. Lane Before the Novels were introduced, the 
Courts proceeded by the Rules of the Cuſtomary Law, 
nd afterwards were never intirely directed by the 
Novels, which were not introduced till the thirteenth 
Century : And as to the Canons, there are ſome of 
them which expreſly give the Preference to the Grand- 
mother before the Brothers and Siſters of the Inteſtate ; 
and it was the Mercy of the Civil Law, to let in the 


ne 

Chief Fuſtice : The Statute of 1 Fac. 2. allowed the 
Proceedings of the Spiritual Court to be right, as the 
Law then ſtood, but thought it unreaſonable that the 
Mother, (who might marry again) ſhould carry away 
all ; and therefore the Parliament let in the Inteſtate's 
Brothers and Siſters equally with the Mother; but 
{till the Father has all. If the Spiritual Court, ſince 
the Statute of Car. 2. ſhall attempt a Diſtribution, 
contrary to the Rules of the Common Law, we will 
prohibit them ; for by that Statute, they are reſtrained 
to the Rules allowed among us. 


Afterwards, in Hill. Term following, it was reſolved 
per tot Cur”, that a Mandamus ſhould not be granted, 


and Holt C. J. delivered the Reaſons: 
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De Term. Paſchæ, I)ol. 
How the 
Law ſtood” 
formerly 


with Regard 
to Diſtribu- 


ought to govern this Caſe. It muſt be obſerved, that 
by the ancient Laws here, both before and at the 


tion and In. Conqueſt, all the Deſcendants, Sons and Daughters in 


heritance. general, did inherit as well the real as perſonal Eſtate 


(See Hals of the Anceſtor (a) equally, and in a like Proportion; 


Hiſtory of 
the Com- 
mon Law 
p. 220. and 


and fo it appears in Selden's Eadmerus 184. Lambard's 
Saxon Laws 36. fo. 167. Si quis inteſtatus obierit, liberi 


poſt Cl-ments ejus hereditatem equaliter dividant, Tc. But in Proceſs 


verſus Scu- 


of Time new Laws were introduced ; and the Change 
{eems to have begun tempore Henrici primi, when the 
Females, in caſe there were Males, were excluded from 
the Inheritance of the real Eſtate ; but the Males in- 
herited equally all the Socage Lands. Glanvile, lib. 7. 
cap. 3. But at that Time, if a Child died without 
Iſſue, the Land went to the Father or Mother, in Pre- 
ference to any of the Collateral Line; as you may ſee 
in Lambard 202, 203. inter leges Henrici primi, cap. 70. 
Si quis fine liberis deceſſerit, pater, aut mater ejus in here- 
ditatem ſuccedat, vel frater & ſoror, fi pater & mater 
deſint; ſi nec hos habeat, ſoror patris vel matris, & dein- 
ceps qui propinquiores in parentela fuerint, & dum virilis 
ſexus extiterit, & hareditas abinde fit, Femina non hæ- 
reditet. And this Law is cited by Lord Coke in his 
Comment on Littleton, fo. 1 1. where he ſays, he never 


read an Opinion in any Book old or new, (Lambard 


was not then publiſhed) againſt the Maxim, that In- 
heritances cannot lineally aſcend ; but only in libro 
Rub', cap. 70. which Record in the Exchequer is not- 
withſtanding of great Authority even at this Day. But 
this Law of Succeſſion did not continue long, being 
altered betwixt the Times of H. 1. and H. 2. when 
the Father and Mother were excluded, and the Inhe- 
ritance carried over to the Collateral Line, as appears 


by Glanv. lib. 7. cap. 1, 2, 3, 4. 


l However 


The Laws of England, and not any foreign Laws, 
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However, this Alteration of the Diſcent was made 
only as to the real Eſtate, and did not extend to the 
perſonal Eſtate ; for as to that, the Father and Mo- 
ther had always the Preference before the Brothers and 


Siſters, which is a plain Demonſtration that they were 


eſteemed nearer of Kin. Vide 1 Vent. 414. And then, 
by the like Reaſon, the Grandmother muſt be pre- 
ferred before the Aunt. 


" I admit, that new Laws were introduced in the 
latter End of Juſtinian s Reign, but they were ſuch 


as had been in ancient Practice in the Pretorian Court, 


(viz) the (a) Brothers and Siſters were let in to ſhare (c) But fuch 
4 R | Brothers and 
with the Father and Mother; but all other Collaterals Siſters muſt 


more remote were excluded; and the Grandfather and bave been of 
5 the whole 
Grandmother were preferred before the Uncles and Blood, or «& 
Aunts. It appears from Ridley's View of the Civil 7/9: Pe. 
Law, (Page 63.) that the Grandmother, Wc. of the i 
aſcending Line, to the utmoſt Degree, was anciently gs of ce 
ry of the 
preferred before the neareſt Collaterals; but that may err 
now be altered by the Statute of Car. 2. which preferts 
the next of Kin, tho' Collateral, before one tho Li- 


neal that is more remote. 


But in our Caſe, the Grandmother is nearer of 


Kin to the Inteſtate than the Aunt; for the Aunt is 


not of Kin to the Inteſtate, but as ſhe derives her Kin- 
dred from the Grandmother her Mother, and there- 
fore not in equal Degree; beſides, where one is lineal 
and the Cauſe of the Kin, and the other collateral, 
the Perſon who is lineal {hall be preferred ; here the 
Grandmother is the Root of the Kindred, and fo 
muſt be nearer than they that derive their Relation 
from-her” 


This Rule of Succeſſion in the aſcending Line is a- 
greeable to the Laws of other Nations ; for by the 
— conſtant 
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Hare : conſtant Practice of the Fewiſh (4) Nation, for want 
the Com- Of Iſſue of the Son, the Father ſucceeded to the Pur- 
20% chaſe of the Son, excluding the Brother, according to 
the Conſtruction of the Jewiſh Doctors upon the xxvii 
Fo Chapter of Numbers. As you find it in Selden, De Suc- 
. = | ceſſionibus apud Hebræos, cap. 12. And indeed by all 
Laws, (excepting that of Fuſtinian,) the Father was 
preferred to the Brother; but our Caſe falls not with- 
in the Reaſon of Juſtinians Law; tho' if it did, the 
- Civil Law obliges us here, only as it has been ancient- 
ly received, and it could not have been received tem- 
| pore Henrici primi, who lived about the Year of our Y 
Lord 1 100. for that the Works of Juſtinian were firſt 1 
; * publiſhed about Anno Dom 560. and were practiſed A 
about forty Years; after which they were totally neg- 
lected in the Empire for 500 Years, and new Laws 4 
were ſet up by the Emperor Bafilius, which were fol- | 
| 1 lowed till the taking of Conſtantinople, Anno 1453. and 
1 x till the Year 1125. (which was the 25 H. 1.)the Laws 
J of Juſtinian were not again heard of: But about that 
1 Time were found by Lothar at the taking of Amalfi, 
1 EF. and 


—— 


— o — pu — — R ö = \ - 
+ 2 — = i en <2 9 r ** — * » * 
= — * = 
_ | . — * 
= = 2 4 * > 
— af —_ — a> Cab . * pt 
8 — 8 — — 
X; — 9 — cringe GI 
9 | — TPP « : 4 —_. — 0 % +1 - rr r — + 
. GE ICT Ao amp cas—Þ 2 - 2 —— : — - : — 
=o ——— a. — — — —— — — — — — — — . — — —— — wad 
o ——— — — — ö — —— — Rye rar oy — —ä—ũ: — — — —-— — — — — — 9 


— 
> — — — 22 — 
9 _ — a> Ig 5 —— + —_ * 2 — 
** r — * S — —— 5 ——_— — —. 7 


5 
— 
— 
N. "<q . 3 a — — — i — 2 1 — 
EE Ges fi — — 8 2 8 2 2 l q 
L ** 5 . EEE” ia FP E , as hs y 
8 — 75 7 * to 2 eee L 4 2 : 5 w—_ g. 3 2 - L Seda * D — E ee * e = wt by & = 
one VI — 5 Md g * = — = BT \ — 2 2 . K 9 5 n —_ N = 
Don BODE oe org ee ESE ESTs . Ex DRE RY — 
—— Fe, 3 "Ip 5 react n 4 2 * — r r Pg”. — : . — T —_— 
- — — on ” _ — — Ts * m—_ | | 
— - — — — 5 © IRR — 2 boy : — * * 1 n * 41 wah 7 HEL. 
4 2 =” 1 . 1 2 * a 2 G Y - 
- o 2 5 S o - — 
1 — 23 bg LAME IM . — — — 22 — ja - 6 —— 
9 2 — 9 — — 6 I — — — - 


— -p 2 > K 
v7 "_ 4 


« 
22 1 3 — 7 I 
r 5 — . „. £444 
— — — . — — 4 
— — — * — 2 — — 


— . ̃ ˙ . . — NX ̃² VX IE ir FS 


1 
4 
4 
[2 
N 
vl 
: 
Y 
1 
+ 
* 
, 
} 
Bj 
© 3 
I 
. 
1 
i. 
1 


* 
wy 
17 
* 
15 
4 
+ 
4 
t 
/ 
1. 
! * 
ö 
4 
| 
: 
iy 
* 
'S; 
Fi 
=] 
[+ 3 


<1" an, has 


cry 
—— + cw — marr nn es Ga ages 
5 PO EI 040 4 . 


. PN —¾ 
* IEC leon mo ates = hee 


—— — de: 

2 — — — — OO es 7 
e oer on FEA 
— — < — 2 —— — 6 
5 * — gp — — rn — <P: 

e +> Om Sas 2 6 


gee oe es 
—— UN — 


8 
X 

8 85 > 
* Ke 
56208 
SES; 


<8 ng Sy af Ca AO — ES „ W — 
0 « _— 


4 
— — 
1 3 6 4 


IS 
e 
PS. 
$00 
BATES 
n 
oy 4 
8 
1 
e 
GR 
1 
5 * 
ett = 
PE Ts, 
5 
RE 
1 
n Y 
BER 
WS : 
23 
9 
i 
. K 


* The Works of Juſtinian were publiſhed in the following Man- 4 
n ner, viz, The Code was the firſt Book which the Emperor Fu- = 
Fi „ ſtinian ordered to be collected (for the moſt part) out of the Con- 1 
ae ſtitutions of the former Emperors diſperſed in the Gregorian, Her- 
I Mk 0 mogenian, and Theodoſian Codes. There are only ſome Fragments 
YO 16 0 ORR left of the two firſt, but the Theodoian is intire: This Work, tho? 
Nn firſt ſet about, did not come out till the Year 534. 2. The Digeſt 

or Pandects came forth in the Year 4533. and is divided into fifty 

Books; it is collected from the Commentaries of the ancient Law- 

yers, their Reſponſes, and other Writings. 3. The Inſtitutes came out 

alſo in the Year 533. and are divided into four Books; they are a Syſtem 

of the whole Body of the Law, but not fo diſtinct and comprehenſive 

as it might be, neither ſo uſeful at this Day as at firſt ; the Inſtitutes 
ſometimes correct, or are contrary to the Digeſt, But the ſecond Publi- 

cation of the Code came out after them, in which ſome Things are o- 

mitted which the Inſtitutes refer to from the firſt Publication. Laſt of 

all the Novels or Authenticks were publiſhed at ſeveral Times without b: 

any Method; they are called Novels becauſe they are new Laws; -and 

* Authenticks, becauſe they are tranſlated exactly and authentically from a 

the Greet Tongue. Vide Wood's Inſtitute of the Civil Law, in the 

Introduction, p. 5 & 6. : 


1 a 


— — 
A; 


* 
< cw — avi * — n 4 6 1 
E Q——2—2. NE ee ,, ... ͤ . I — 
4 
— 

— — 5 — — ". = 4 Py * ; — - 0 "= 

— 59 . — „ — 

— — — 


I apr noni» ps hee ne = 
IC CPR Wang er 
FEES 2 — 3 nnd 
— r - r 


A 


A = , E 2 85 4 w 1 n 4 Y 7 _ . % 7 
vr . * 4 * — * — Pn Err r n 4 * 4 
— E _—__—— se A # we 8 * 2 —— . 
— — - RE — prongs X 
a 4 — wie” anc Oe —— — —— — . — 2 22 
— — 1 — — — * — 2 mY . d g 
3 
* 
_ 


* — — — eyes: 2 
—_ —— — " > * — — 4 PISS) 2 . _ 1 2 MN poo _ * 

.. 5; rr ⅛˙ iro; a A : N ... ̃ ˙ —I— Ine = — — 
ry „ n 1 9 Emmy r wk me: er IB. wo ww 2 a. N — N err 

—— — — A tn — — ——— — > crater — — — — . —.. > niacin —— — — 2.2 

a . \ 1 — r 6 * * 
LS W 3 re * C HIDE erm — — 1 ** rr 2 N x © — 2. 222 2 - 

— 1 — w — — — — mY — — —— — — 2 —— — — ———— V — ñ * wy 2 > 

— —5ů — — . — 2 5 
. 1 I : _ f + dC 


g—m—_—__—— 
— > -- 


. 


F error = 4” 7 


TRL oo = LES 


1 bong > wa WP" 4 C PF 
. — SOARES 


— — —— — — H- 
_ 
iQ 


hes oe M 
—— — 
wn She . — —— a 
— + %-* 2h 3 "Saf » 
— . — — 
—— 


— — wn SE rs . 


* 


_ * — 
＋ re 


* N 
— — 
— Ir — — 
© pf ba — " 
— * Se — 


| ä „ — 
. N 3 2 — han 8 : * — 
1 2 * = = - a5 2 — = "05 - - © : . " * r . — — ee r * A r 7 <4 — — . — ä—— — — * 
—— — —— vgs a ů ů K — —— — —— I ES — ha, l — — — 2 — ? "oe — r 8 a e's — „ . 2 0 — 
—— 8 OY — —— — — — * 898 4 ep wan, — W * £ 4 4 — * = G Y | _ 
8 33 r —_—_— * * « 2 * * 
- pWEp 2 ON . p A 
r W — _ r — : * 
8 * ” * 8 
= 12 r „ PEST 2 a g 
gamma 1 


© LORIE?" 
Y oe of 


ER 


_ : TIED? p 
2 r 8 EE OE a NR TG © 1 - 1 5 3 
— pt — — e e 8 . . 8 8 ; = ; 1 - 
. 5 PN Roe: BSE 5 | Ws 2. 8 I nd IR RES . S EN n ft N > ” by . L E hey 
9 ET D n 7 r REED D 4 e 3 * INN. EIT REID TL AT TIPS oF Ee F 5 4 1 L 1 
* — OTIEIC? e Me 8 A N 3 3 . — Tt 25 „ 8 I: TW en EA ro LS 5 Pd IN an rs 833 mY AS e 3 one's Wn * SE] „ Ee e 
PET) IT ns 1 bi — AN 3 Ten 1 228 N . L a KY Nee E or OI OCT! ST, Ps 7 rr A 2 2 Ar OR D 1 * e . LR ö 8 . 1 A * NS OI Ie OS, 
+ BET N BEE . IE 9 JJ y . TOES o TOES: ; ans Ls. - Re OO I nan d I % 
r S PONG A IND 44 F * 3 r ng 2 Ew KI LEO Ft Go L = 2 n IS Re R F * be N Fa f l kong 8 S Se Sg >> — * Any T4 39 2 
1 — F RO DN LT) 8 gs Th + N N — n . ALE 3 e 3 ET: a c F : * . CNS 7 8 + = 
þ c 5 . 8 1 2 2 r 2a | * 2 782 2 8 5 x OF EIS n 8 OE as 3 8 k PFF 
A : 2 * X . 4 ** 7 p - 0 2 - 2 Rp I * n „ 2 x 4 . Elbe of 2 ny E n 3 — , 
. ; SL 2 1 $a . þ e N 8 F REEVES * OE 3 LT Ya” WE ATI " be 


"159 


LP abr 


De Term. Paſchz, 17o1. 53 


and were publiſhed at the Univerſity of Bologna; as 
appears by Mr. Selens Notes, on Forteſcue, cap. 18, 19. 

Selden of Tithes 490. and alſo in a (4) Treatiſe de uſu U (0) Lib. 1. 
authoritate Furis Civilis Romanorum, by Dr. Duck, who fs 
was reputed to be an eminent and learned Civilian. 


So per tot Cut” 2 Mandamus was denied. 


See the Caſe of Moor and Barham, 13 May 1723. at wag og 


the Rolls: One died Inteſtate, leaving a Grandfather thers Side, 
by the Father's Side, and a Grandmother by the Mo- and Grand- 


mother on 


ther's Side, his next of Kin; theſe (Grandfather and the Mother's 


Grandmother) ſhall take in equal Moieties by the Sta- müll by 
tute of Diſtribution, as being in equal Degree; for theStatute of 
tho the Grandfather by the Father's Side, may, in ſome fl bu. 


Reſpects, be more worthy of Blood, yet here Dignity _ 


of Blood is not material; in regard the Brother of 


the (b) Half Blood ſhall take equally with the Brother art; 
of the whole Blood; and the Maſter of the Rolls Carts. 31. 
(Sir Foſeph Jekyll) was ſo clear as to this Point, that 


he would not ſuffer it to be debated. 
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Caſe 10. Bamfield verſus Popham. 


Salk. 236. "HE Caſe in Effect was: A. ſeiſed in Fee of the : 

IG * Lands in Queſtion, deviſes them to Truſtees and 
their Heirs, to the Uſe of them and their Heirs, in 

No Eſtate | . ® «+ 

raiſed by Im- Truſt for the Defendant Popham for Life, with Re- 


plication in2 mainder to his firſt, Nc. Son ſucceſſively in Tail Male, 


22 and for Mant of Iſſue Male of Popham, Remainder over. 5 
preis Eſtate; 2 
as where a Deviſe was to A. for Life, Remainder to his firſt Sdn, and ſo to every other Sen 
in Tail Male; and for Want of Ifſue Male of A. Remainder over: This was no Eſtate-tail in 
A. by Implication. Q. Whether this Cafe be not wrong reported by Salkeld, & vide poſt 
Attorney General verſus Sutton and Paxian. 


Afterwards, the Teſtator by a Codicil, reciting that 
he had by his Will given the Premiſſes to Popham, and 
the Heirs Male of his Body, now he wills, that if 
that Eſtate ſhould determine, and Popham {ſhould die 3 
without Iſſue Male, then his Eſtate ſhall be diſpoſed | 
of in {uch Manner, &c. 


Popham had no Ifſue Male, and on the Remainder- 
man's bringing a Bill to ſtay Waſte, the Queſtions © 
were, 1/}, Whether the Words of the Will, ( ſcil.) for 
Want of Iſẽe Male of Pophan, did not by Vnplicatin 

l give 


ee es 
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AE I — — —L 


ge an Eflare-Tail to Popham, and conſequently render 


him Gipyraſhable for Waſte? * 


Gags Whether inet the Words: in _ will | 
did not give an Eſtate-Tail) the Cadicil, reciting that 


the Teſtator had by his Will. deviſed the Premiſles to 
Popham and the Heirs Male of his Body, would not {9 
far influence and explain the Will, as to make it an 
Eſtate-Tail, though it were not ſo beef 


And this having been argued x os the in \ Chancery, 
came now to receive a ſolemn Determination before 
Lord Keeper Wrieht, C. J. Holt, C. J. Trevor, Sir John 
Trevor, Maſter of the Rolls, and Powell J. who all gave 
their Opinions ſeriatim, That Popham had only an E- 
Rate for Life by the Will, and that the ſame was not 
enlarged or altered by the Me 


Firſt, They all reſolved, that here being an expreſs 
Eſtate given to Popham — Life, with Remainder to 


his firſt and every other Son, Ge. the Words [if Pop- 
ham ſhould die without Iſſue Male | ſhould not enlarge 


this Eſtate to an Eſtate-Tail; in regard theſe amounted 
only to make an Eſtate-Tail by Implication; and Words 


of Lingheption would never deſtroy what was before 
expreſſed (a); fo that the Words [ if he ſhould die with- (4) Ante 


out Iſſue Male] could mean no more, than if he ſhould 2 Tore 
die without Sons. 


Fu 3 it might be . that unleſs theſe 


Words were conſtrued to create an Eftate-Tail in Pop- 


wu then a poſthumous Son would not take, which 


would be contrary to the Intention of the Teſtator: 


The Anſwer was, that Wan it might 


have been intended that ſuch poſthumous Son ſhould 
take, yet the Teſtator was herein miſtaken as to the 
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De Term. J. Hill. Doz. 
Law, or might not conſider of it; and this was but 
a remote Miſchief or Contingency; whereas it was 
very obvious, that the Teſtator intended it ſhould not 
be in the Power of Popham to bar the Remainders, 
which it was plain he could do, if he had an Eſtate- 
Tail; ſo that this being a Miſchief near and eaſy to be 
foreſeen, it was certainly in the Intent of the Teſtator 
to obviate and prevent the ſame; and it was a Maxim 
in Law equally certain, that where there is an expreſs 

r Eſtate limited, no Implication (a) ought to be admit- 

und fieber ted to control it; Expreſſum facit ceſſare tacitum. 

tone verſus | 


3 Et per Trevor C. J. In the Caſe of (b) Penhay verſus 


370. Hlurrel it was held, that if there be Ceſtuy que Truſt for 
Life, Remainder to his firſt, Wc. Son in Contingency, 
the Ceſtuy que Truſt for Life cannot deſtroy the contin- 
gent Remainders: And the Deviſe in the principal 
Caſe being by way of Truſt, that may ſupport the Right 
of a Poſthumous Son: But to raiſe an Eſtate by Inten- 
tion or Implication, contrary to what is before ex- 
preſſed, is to ſay, a Man thinks differently from what 
he ſpeaks, which is unnatural and unreaſonable. It is 
true, if I deviſe an Eſtate to A. for Life, Remainder to 
the Heirs of his Body, in this Caſe, notwithſtanding the 
expreſs Eſtate for Life, yet the ſubſequent Words do 

merge and deſtroy it, by turning it into an Eſtate-Tail; 
but the Reaſon is, becauſe here ſuch ſubſequent Words 
are expreſs Words; Heirs of his Body are expreſs Words 


* — 


i Jr of Inheritance, and a Limitation in Tail ; which 1s an 


Anſwer to the Objection from Lewis Bowles's Caſe, (11 
Co. 80.) for there alſo we find an expreſs Limitation 
in Tail: But in the principal Cafe, the Raiſing an E- 
ſtate-Tail by Implication would contradict the expreſs 
Limitation, and conſequently the Intent of the Teſta» 
cor, | | | 


= 


As 
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FI 
De mand 


Deviſe to A. generally, (expreſſing no Eſtate) and if A. 
for that Reaſon, was rightly adjudged an Eſtate-Tail. 


Powell J. There is no Difference between a Deed and 
a Will in this Caſe; for if a Man does by Deed give 


Lands to 4. without expreſſing any Eſtate, and after- 


wards adds the Words, If 4. die without Iſſue, then to 
B. this makes an Eſtate-Tail. Perk. ſect. 17 3. 


As to Robinſon's Caſe cited by Lord Halg, 1 Vent. 
230. King verſus Melling, if I devile Lands to 4. for 
Life, and if he die fans Iſſue, then to B. as this 
Caſe is put in Moor 682. and 1 Roll. Abr. 837. pl. 12. 
it differs from the Cale put by Lord Hale (via.) no ex- 
preſs Eſtate for Life is given to 4. But“ if it be Law as 
put by Lord Hale, it muſt be upon this Suppoſition, 
that the Deviſee over was Heir at Law, (via.) One devi- 
{ed Lands to 4. for Life, and if A. died without Iſſue, 


then to his | the Teſtator's] right Heir: Now this might 


be allowed to be an Eſtate-Tail in A. without contra» 
dicting the Reſolution in the principal Cale; for where 
the Deviſee over was Heir, there mult have been a moſt 
neceſſary Implication, that 4. the firſt Deviſee ſhould 
have an Eſtate-Tail, becauſe the Heir of the Teſtator 
was excluded from taking,-until the firſt Deviſee died 


without Iſſue; which Diſtinction ſerves alſo to anſwerBur- 


ley's Caſe, put by Lord Hale in the ſame Place in Ventris. 


With regard to the Caſe of Clark and Day, reported 


1 Roll. Abr. 829. pl. 4. Moor 593. Owen 148. Go. 


* But of this the Lord Keeper doubted. And vide Vaugh. 259. et 
ante Fiber verſus Wigg contra. But his Lordſhip held, that where in the 
Premiſſes an Eſtate is given by Deed to one and his Heirs, and if he 
die without Iſſue, &c. theſe Words are ſufficient to reſtrain the former 
Words, and turn the Fee into an Entail, but will not of themſelves cre- 


ate an Eſtate- Tail. | ; 


As to Sunday's (a) Caſe in 9 Co. 127. b. there was a (a) Poſt 
Blackburn 


verſus Hery- 


ſhould have no Iſſue Male, Remainder over, which, er Eagle, 
X E Contra, 


— X — 
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Blix 313. where one Enid Land to his Daughter 
Roſe for Life, and if ſhe married after the Teſtator's 
Deceaſe, and had Heirs of her Body, that then ſuch 
Heir ſhould have it after her ri and the Heirs of 
their Bodies; and if ſhe ſhould happen to die without 
Iflue, then the Teſtator deviſed the Premiſſes to his 
Daughter P. It is indeed ſaid per Rolle, that Roſe had 
an Eftate-Tuil *, * but by Moor (with whom Lord Hale 
agreed in King and Melling's Cale) Roſe had only an E- 
{tate for Life; though in the arguing of the Cale of 
King and Melling, the Roll being brought into 1 
tit appeared that no Judgment was ever entered. 
3 the Caſe of Loddington and Kyme (a), C. B. 7 V. z. 
3 2 Deviſe was to T. S. for Life, Remainder to his Illue, 
which Pla- and if he died without Iſſue, then to another; 3 yet re- 
ces the Cale ſolved that A. had an Eſtate for Life only, in regard 
laren the Words were expreſs. 
1CTC Cite 


there being the Clauſe, without Impeachment of Waſte, and alſo Words of Limitation ſuper- 
added to the Deviſe to the Iſſue. 


As to the ſecond Point, (vix) whether the Teſtator's 
Recital in his Codicil, that he had deviſed the Eſtate 
to Popham, and the Heirs Male of his Body, would al- 

ter and enlarge the Eſtate given to him by the Will? 


It was reſolved, It ſhould not; theſe Words being 
ſufficiently ſatisfied, though Popham had no Ettate-Tail ; 
for, ad vulgus, where an Eſtate is ſettled upon one for 
Life, Remainder to his firſt, Wc. Son, this is uſually 
called Intailing an Eſtate ; that is, when it is ſo limited 
as not to be in the Power of the firſt Taker to diſpoſe 
of it; and every one that is to claim by ſuch uy 
ment muſt be Heir Male; for the firſt Son after the 
Death of his Father 1s Heir Male. 

I But 


* It appears from the Report of this Caſe in Croke, that Gaudy and 
Fenner, Juſtices, held, Roſe had but an Eſtate for Life, againſt the O. 
pinion of Popham C. J. who thought ſhe had an Eſtate-Tail. 


5 
.- CER 
þ v5 
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* 


But if it were not ſo, and the Recital falſe in this 
Reſpect, yet, per Holt C. J. a falſe Recital in a Will 
ſhall not amount to a Deviſe. As in 2 Ventris 56. 
Wright verſus Wyvell, one by Will recited, that he had 
given an Eſtate to his Wife for her Jointure, whereas 
in Truth he had not; and reſolved, that the Will did 
not amount to a Deviſe, nothing being intended to 


pals thereby. 


Thirdly, Tt was agreed likewiſe, that the Word [Heir] 
was not always and of Neceſſity to be intended as a 
Word of Limitation; thus in 2 Vent. 311. Burchett ver- 


ſus Durdant, a Devile to 4. for Life, Remainder to the 


Heirs Male of the Body of 4. now living, theſe were 
Words of Purchaſe: So in Raym. 278. 2 Jones 114. 
Liſle verſus Grey. Lands were limited to A. for Life, 
Remainder to his firſt and every other Son in Tail, and 
ſo ſeverally and reſpectively to every of the Heirs Male 
of the Body of 4. and the Heirs Male of the Bodies of 
ſuch Heirs Male, in this Caſe the Words [Heirs Male] 


were underſtood to ſignify Sons, and to be Words of 


Purchaſe. 8 


Upon which, the Court decreed an Injunction to 


ſtay Waſte; and an Account to be taken of what Tim- 
ber had been already felled. 


Vide the Caſe of Langley verſus Baldwin, referred May 1707 out of 
Chancery to the Judges of C. B. and how that differed from the Caſe a- 
bove, foraſmuch as the Limitation there being not. to all the Sons of the 
Grandſon, if there had been more than ſix, and the fix had died with- 


out Iſſue Male, unleſs it had been conſtrued to be an Eſtate-Tail in 


the Grandſon, the Remainder-Man muſt have had the Lands in Prefe- 
rence to a ſeventh Son. Vide alſo poſt Attorney General verſus Sutton and 


Payman. 
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Caſe 11. | 
Sate, Watts verſus Bullas. 


Wright. and 
Maſter of 


the Rolli. §. made a voluntary Conveyance to his Brother 
» by the half Blood, which was void and defective 


A voluntary 
Conveyance at $4 afterwards J. S. died without Iſſue, upon 


3 = which the Brother (who by Reaſon of the Half Blood 


_— z could not be Heir to J. S.) brought his Bill againſt the 


Which was Heir, to compel him to make good this Conveyance. 


void and de- 
fective at Law, made good by a Court of Equity, againſt the Heir. 


For the Defendant it was objected, that this being a 


voluntary Conveyance, it ought not to be made good 
in Equity, eſpecially againſt an Heir at Law. 


But Lord Keeper was of Opinion, that as the Con- 
ſideration of Blood would at Common Law raiſe an 
Uſe, and as before the Statute of 27 H. 8. ſuch Ceſtui 
que Uſe ſhould have compelled an Execution of the 
Uſe in a Court of Equity; ſo would this imperfe& 
Conveyance raile a Truſt, in reſpect of the Conſidera- 
tion of Blood, and Ep ought to be made 
good in Equity, 

I And 


Term. S. Michaelis, 
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And it being ſaid by Mr. Pooley,..t chat though a Con- 
veyance to younger Children would, if void at, Law, 
be made good in Equity; yet it had been decreed in 


the Houſe of Lords, that they would not ſupply the 
Want of a Surrender in Caſe of a Deviſe of a Copy- 
hold to Grandchildren ; and by the ſame Reaſon e 


ſhould not regard the Relation of a Half Brother. 


To this the Maſter of the Rolls 1 Pry it So would ; 
was his Opinion, ſuch a Deviſe of a Copyhold, with- iy oven 


a Surrender, 


out a Surrender, ought to be made good for Grandchil- in Caſe of a 


Deviſe of a 
dren, as well as Children; and if the ſame Caſe were Copyhold to 


to come nom into the Houſe of Lords, it would be ſo api 
ruled , and that he had, and would decree it ſo. 


*The like was alſo declared per Land pinion in the Caſe of Free- 


ſtone verſus Rant, (Jrin. 1712.) And it is obſervable, that the Caſe of 


Kettle and Tt onſend (here referred to by Mr. Pooley) being cited before 
Lord Cowper, in the Caſe of Furſaker verſus Robinſon, (Mich. 1717) his 
Lordſhip doubted thereof, in regard the Grandfather, by the Act 43 El 
for maintaining the Poor, is bound to maintain his Grandchild ; which 
he ſaid, he believed was not taken Notice of in that Caſe. 


White verius Nutt. | .- 


Ok by by Articles, reciting that he had an Eſtate On Caſual- 


ties happen- 
for two Lives in a Church Leaſe, covenanted to ing between 


convey his Title to the Premiſles by ſuch a Day, to the Article 
J. . as * S. or his Counſel ſhould adviſe. 2 


chaſe and 
the Sealing 
of the Conveyance, who ſhall bear the Lc. 


It happen'd, that after the Articles, and before the 
Time appointed for the Conveyance, one of the Lives 
dropt. And the Queſtion being upon whom the Loſs 


{ſhould fall? 
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Tt was decreed per Lord Keeper: That in regard here 
was no Default in the Seller in making the Conveyance, 
the Loſs of the Life ought to be born by the Purchaſer, 
in the ſame Manner as if the Reverſioner had articled 
to fell the Reverſion expectant upon two Lives, and 
one of them had died before the Conveyance, the Pur- 
chaſer ſhould there have had the Benefit of it; and in 
each Caſe, in Equity, the Eſtate is as conveyed from 
the Time of the Articles ſealed. 


But his Lordſhip ſeemed to think, that if al the Lives 
had dropt before the Execution of the Conveyance, it 
might have been another Conſideration, for that the Mo- 


ney was to be paid upon the Conveyance, and no Eſtate 


being left, there could be no Conveyance. 


Quær. tamen the Reaſon of this Diſtinction between the Loſs of Part 


and of the Whole, & vide the Caſe of Caſs verſus Rudele & al, 2 Vern. 280. 
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Clements verſus Scudamore. _ 13. 


N Ejectment the Jury found this ſpecial Verdict: Mk, 243, 

J. S. had Iſſue five Sons, the youngeſt of which . 45. 
died in the Life-time of J. S. leaving Iſſue a Daughter, A cou 
(the Leſſor of the Plaintiff) after which J. S. purchaſed hold in Fee 


the Lands in Queſtion, which were Copyhold, and of para in 


the Nature of Borough-Engliſh, deſcendible by the Cu- ra 5 og 
ſtom to the youngeſt Son and his Heirs ; J. S. died the younget 
ſeiſed, and the fourth Son entred ; upon which the of whom 


| dies in the 
Queſtion was, whether the fourth Son, or the Daugh- Lite of the 


ter of the fifth Son ſhould inherit theſe Lands? And Father, lea- 


ving Iſſue a 


after ſeveral Arguments at Bar, Daughter, 


and then the 
Father dies; the youngeſt Son's Daughter is inheritable. 


C. ]. Holt delivered the Opinion of the whole Court 
in Favour of the Daughter, (viz.) That ſhe ought to 
inherit theſe Lands Jure repreſentationis. 


Wherever this Cuſtom has obtained, the youngeſt Tho young- 
Son is there placed in the Room of the Eldeſt, who ö 
inherits by the Common Law ; and there is no Diffe- 1 

LEN 5 is Repre- 
ſentatives, are as much Heirs to the Borough-Engliſh Lands, as an eldeſt Son or his Repre- 
ſentatives are Heirs to Lands deſcendible at Common Law. 


rence 
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De Term. F. Hill. 1703. 
rence in the Courle of Diſcents, but that the Cuſtom 
prefers the youngelt Son, and the Common Law the 
Eldeſt; and therefore, as by the Common Law the 
Iſſue of the eldeſt Son, Female as well as Male, do, 
Jure repreſentationis, inherit before the other Brothers, 
o by the ſame Reaſon, when this Cuſtom has tranſ- 
ferred the Right of Diſcent from the eldeſt to the 
youngeſt Son, it ſhall alſo, by the like Repreſentation, 
carry it to the Daughter of the youngeſt Son: And 
there is no Ground to make any Difference betwixt a 


Diſcent by this Cuſtom, and by the Common Law. 


ah Mom, 


All Lands Tho' Lord Coke be of another Opinion, yet it ap- 


1 pears from the beſt Authors, as Lambard's Saxon Laws, 


Conquelt, inter Leges Gulielmi 1mi, 35. fo. 167. and Selden in Fadm. 


m—_— ok 184. That all the Lands in England were at firſt, and 


velkind, and before the Conqueſt, in Nature of (a) Gavelkind, and 
Ceſcendible deſcended equally to all the Iſſue; but this was ſoon 
fue equally; afterwards altered, when Tenures by Knights-Service 
and when . | 5 | 
the Intro. Were introduced for the Defence of . the Realm ; for 
duction of then, in order the better to preſerve the Family and 


Tenures and 


Knights Tenure, the Diſcent was reſtrained only to the eldeſt 
Service had Son; but yet, notwithſtanding this Alteration, the 


made ſeye- 


ral Altera- Right of Repreſentation continued to take place; and 


2. by the Common Law, if the eldeſt Son happened to 


Repreſenta- die in his Father's Life-time, leaving Iſſue a Daugh- 


non conti= ter, the Inheritance deſcended to her in Preference to 


(a) Videante any of the other Sons, ſo that the Female, by Way 

Blackborough _ | . | | 

verſusDay;s, Of Repreſentation, was yet preferred to the Males, 
becauſe the Right of Repreſentation was not altered. 


Right of This Right of Repreſentation is not peculiar to the 
Repreſen- , 
tation ob- Laws of England, but has prevailed by the Laws of 


eryed in other Countries; as may be ſeen in (b) Numb. Chap. xxvi. 
cripture, 


(%) Hale's v. 33. and Chap. xxxvi. For tho by the Jewiſh Law, 


Mikory of the Males inherited excluſively of the Females, and the 


mon Law, eldeſt Son had a double Portion of his Father's Eſtate, 
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which was confined to him as the firſt Begotten, yet 
we find when Zelophehad the Son of Hepher died, lea- 
ving no Sons but Daughters, and the Daughters came 
unto Moſes claiming the Poſſeſſion of their Father, this 
being a new Caſe, Moſes is {aid to have brought their 
Caule before the Lord, who commanded him to give 
them the Poſſeflion of thei Father; ſo that it was here 
determined, that they ſhould take the double Portion 
that belonged to their Father, as the eldelt Son, by Right 
of Repreſentation. So is Selden de Succeſſionibus apud 
Hebræos, cap. 23. 


The ſame Law was Part of the twelve Tables, and 
from thence came to be obſerved among the Romans; 
and here in England, the Right of Repreſentation 
holds as well in caſe of Inheritances deſcendible by 
Cuſtom, as by the Common Law. So in the Caſe of 
Gavellind Lands, where the Cuſtom in Pleading is 
thus ſet out; (Raſt. Cuſt. 143. 4.) quod terre & tene- 
menta de tenura de Gavelkind de tempore, Oc. inter hære- 
des maſculos partibilia, & partita fuerunt ; and yet, if a In Caſe of 
Man ſeiſed of Gavelkind Lands has Iflue three Sons, png 
one of which dies in the Life of his Father, leaving © one of the 
Iſſue a Daughter, and afterwards the Father dies, there 2 Life of 
can be no Doubt, but that this Daughter ſhall inherit tbe Father, 
the Purparty of Fer Father, tho' {he be not within the rave Ne 
Words of the Cuſtom, ( ſcil,) That the Lands are par- anch alter the 


Father die, 


tible inter Heredes maſculos ; but the Cuſtom, by Con- the Daugh- 


ter ſhall 
ſtruction, ſhall extend to Daughters, Jure repræſenta- hae fer Fa. 


tionis. 4 there is no Difference between the Cuſtom ther's Share. 


of Gavelkind and this of Borough-Engliſh, only in Re- 


ſpect of the Quantity of the Land which the Heir 
takes; there each Son taking an equal Part, but here 
the youngeſt takes the whole, which will not vary the 
Reaſon in Conſtruction of the Cuſtom. 


8 The 
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The Cuſtom The Common Law takes Notice of theſe Cuſtoms 
Gon of Gavelkind and Borough-Engliſh: And there is a very 
Landsof any remarkable Caſe adjudged in Lord Bridgman's Time, 


Tenant dy- * . 3 NG. . 
ine (riſes which is not reported in any printed Book; it was in 


ſhall deſcend the Years 1660, 1661, Intrat: Hill. 165 5. Rot. 779. 


dt Se, and C. B. inter (b) Hale and, where the Caſe was, 


a Surrender That the Copyhold Lands of every Tenant dying 
a Copyhold ſeiſed, were by the Cuſtom of the Manor deſcendible 


to the Uſe to the youngeſt Son, and a Surrender was made to 
of F. S. and a g ; f 
his Heirs, the Uſe of B. and his Heirs, who died before Admit- 


who dies be- : *( : 
re dai. kance: It was agreed, if B. had been admitted, the 


cance, bis youngeſt Son, after his Death, ſhould have inherited; 
ele don but in regard B. died before Admittance, the Queſtion 


and not his | 
youngeſt, Was between the eldeſt and youngeſt Son of B. who 
A. ſhould have the Land? and adjudged, that in this 
cus if the Caſe, the eldeſt Son ſhould have the Land, becauſe of 
Land had | ; | 
the Straitneſs of the Cuſtom, and there never having 


been laid to 


have been of been any Seiſin in the Anceſtor ; but, by my Report 
the Nature. | ; ; 
of Bormgh- it would have been otherwiſe, had it been alledged 


( elne that the Lands were in the Nature of Borough-Engliſh, 
ſeems to be Which it was not, but only ſet forth as a particular 
ne ome... Cuſtom; for the Law takes Notice of the Cuſtom of 
cited in =Borongh-Engliſh, but not of this ſpecial Cuſtom ; which 2 
160, under is likewiſe the Reaſon, why in Pleading that Lands are | 


the Name of of the Nature of Borongh-Engliſh, you need not ſet 
lobe. forth the Nature of the Cuſtom ſpecially. 


This Caſe ſeems at firſt to be againſt me; but the 
Reaſon of the Diſtinction there taken is on my Side; 
in the preſent Caſe, the finding of the Cuſtom does 
not exclude the Daughter, but on the contrary ex- 
preſſy comprehends her; for it is found, that the 
Lands are deſcendible to the youngeſt Son and 518 
Heirs ; tho without that expreſs Mention of his Heirs 
the Daughter ſhould have inherited. Now this Cu- 
{tom is not to be taken ſtrictly, and according to the 

I Letter, 


\ 


—— OD — 


* 


Letter, but ſhall receive ſuch Conſtruction as may 
comprehend neceſſary Conſequences and Incidents in 
Courſe of Diſcents; and therefore, tho the Father one weiſed 
be diſſeiſed and die, ſo that he is not ſeiſed at the 5 Borough- 
he . * 1 nglifh 

Time of his Death, yet the Right of Entry ſhall de- Lands is af. 


. 5 7 0 SY terwards diſ- 


any Entry, yet, without Doubt, the Right will go to the the Right to 


r1t 1 | I the Land 
Daughter, notw ichſtanding the Son could not be ſaid 3 


to have died ſeifed, within the Words of the Cuſtom. te the 


youngeſt 
So in this Caſe, if a Diſcent be caſt, the youngeſt 


Son ſhall have his Age, as much as if he were Heir 
at Common Law; and there is no Reaſon why the 
Repreſentative of the youngeſt Son, (viz.) the Daugh- 
ter, ſhould not be included within the Meaning of the 
Cuſtom. 


In the Caſe of Reeve verſus Malſter, 1 Rol. Ab. 624. 
pl. 1. 1 Jones 361. Cro. Car. 410. The Cuſtom of the 
Manor was, that if any Perſon died ſeiſed in Fee-fim- 
ple of Lands within the Manor, the ſame ſhould de- 
ſcend filio juniori hujuſmodi tenentis cuſtomarii fic obientis 
ſeifiti, ſecundum naturam de Borough-Engliſh ; and a 
Tenant of the Manor being ſeiſed in Fee, ſurrendred 
his Lands to the Uſe of himſelf and his Wife, and his 
Heirs; afterwards he had Iſſue three Sons, and died 


ſo ſeiſed of the Reverfion, and afterwards the youngeſt 
Son died in the Life-time of the Mother, without Iſſue, 


and then the Mother died: Upon which the Queſtion be- 
ing, whether the eldeſt, or middle Son ſhould inherit? the 
Judges were thereupon divided. Barkeley and Bramp- 
Hon held, that the middle Son ought to have the Land; 
but Jones and Crook were of Opinion for the Eldet. 


Now J obſerve, that there the Cuſtom was more ſpe- 
cial than in our Cafe, it not being, that if a Man - 
died ſeiſed generally, the Lands thould deſcend to his 

youngeſt 
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youngeſt Son; but if he died ſeiſed ſpecially, (ſcil.) in 
Fee-fimple. Tho' in that Caſe Jones and Crook declared 
it as their Opinion, that if the Father had been diſ- 
ſeiſed and died, the youngeſt Son ſhould not have in- 
herited ; which makes it ſeem leſs ſtrange, that they 
ſhould exclude the middle Son when the Cuftom was 
ſo ſpecial; for the Father did not die ſeiſed of the Fee- 
fimple, but of the Reverſion. But let that Caſe remain 
undecided, the Cuſtom there differs from ours. 


It was objected by Mr. Weld, (who argued on the 
Part of the Defendant) that whoever takes by Diſcent 
muſt make himſelf Heir to him who was laſt ſeiſed; 
and the Daughter cannot make herſelf Heir to the 
Grandfather. Ed 


But in Anſwer to that, it muſt be here intended, 
that ſhe is to make herſelf Heir to him who was laſt 
ſeiſed according to the Cuſtom; and if the Cuſtom ex- 
tends to her, {he is then Heir to her Father or Grand- 
father laſt ſeiſed ; and as the Daughter of the eldeſt 
Son at Common Law, Jure repræſentationis, makes 
herſelf Heir to her Grandfather, ſo the Daughter of 
the youngeſt Son here makes herſelf Heir to her 
Grandfather by the Cuſtom. | 


The Caſe of Godfrey verſus Bullock, 1 Rol. Abr. 623. 
þl. 3. is a full Authority for me: There the Cuſtom 
was, that if a Man died without Heir Male, his eldeſt 
Daughter ſhould have his Lands; and the Tenant had 
no Heir Male, but had Ifſue ſeveral Daughters, the 
eldeſt of whom had Iſſue a Daughter, and died in the 
Life-time of her Father; adjudged this Grandaughter 
was within the Cuſtom, and ſhould have the Lands by 
Diſcent upon the Death of the Grandfather. Now 
by the Common Law, the eldeſt Daughter has not the 
Preference before the Reſt but all inherit equally ; yet 
2 I | Cuſtom 
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Cuſtom may give the Inheritance to the eldeſt Daugh- 
ter, and then her Iſſue ſhall take it Fure repreſenta- 
tionis. This is as ſtrong as a Diſcent in Borough-Engliſb. 


But the Caſe of Sir John Savage, 2 Leon. 109, 208. 
is objected; and there the Cuſtom was, that if a Man 
took to Wife a cuſtomary Tenant of the Manor, and 
had Iſſue, and over-lived her, he ſhould be Tenant by 
the Curteſy; and one married a Woman to whom a 
cuſtomary Tenement did deſcend during the Coverture, 
and had Iſſue, and ſurvived her; yet it was adjudged, 
that he ſhould not be Tenant by the Curteſy, becauſe 


the Woman was not a cuſtomary Tenant at the Time 


of the Marriage, and {o not within the Cuſtom, which 
(ſays the Book) was to be taken ferictiy. 


Now admitting that Caſe to be Law, it doth not 
affect ours; for there is a particular Cuſtom giving the 
Eſtate to the Huſband, under particular Qualifications - 
Here the Cuſtom alters the Diſcent by the Common 
Law to the eldeſt Son, and carries it to the youngeſt 
Son generally, and muſt have all the Conſequences of 
a Diſcent ; only with the Difference as to the Perſon. 
This Expoſition of the Cuſtom will tend to quiet and 
ſettle Eſtates and Titles, by introducing the ſame uni- 
form Rules of Diſcent in all Caſes; whereas if Jones 
and Croke's Opinion were to prevail, it could not but 
occaſion Uncertainty, and conſequently Confuſion. 


Judgment for the Plaintiff per tot cur. 


Memorandum : Upon the firſt Argument, both Holt 
C. J. and Powell J. denied Sir John Savage's Caſe to 


be Law. 
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Caſe 14. 7. Ale Ver {us Cook. 


= Salk. 620. IN Ejectment, on a long Special Verdict, the Gab 
Surrender of was but this: Zachariah Cliff was ſeiſed in Fee of 
a Copyhold, the Lands in Queſtion, being Copyhold Lands, and 


to the Ule _, 
of Baron ſurrendered the lame ad opus © uſum prædict Zachariæ 


and Feme for his Life; and after his Deceaſe, to the Uſe of Va- 


for their 


ee Ve lentine Cliff his eldeſt Son, and Alice his Wife, F gi & du- | 
3 rante termino vitarum ſuarum, & heredum © aſſignato- : 


of the fa rum prediftorun | Valentini & Alicia, & pro defectu ta- 


Baron an 


e 8 lis exitus, to the Uſe of the right Heirs of Zachariah 3 
for Default for ever. by z 


—— — 
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of ſuch Iſ- 
1 ſue, to the right Heirs of A. this is an Eſtate in "wy and not an Intail in the Baron and 
WM Feme ; otherwiſe had it been the Caſe of a Will. 


Not long after, Zachariah was admitted and died; 
1 . and the Queſtion was, whether this Eſtate limited to 

fl Valentine and Alice his Wife, was an Eſftate-Tail only, 
or a Fee-fmple? If a Fee- ſimple, then Judgment was 
to be given for the Defendant: Accordingly judgment 
was given for the Defendant by three Judges againſt 
Gould J. the Caſe having been thrice argued, and the 
Court for ſome Time divided. 


1 mo Gould 
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Gould J. I am of Opinion, that the Eſtate limited 
to Valentine and Alice is a Fee- Tail. 


The Reſolution in the Caſe of Abraham (4) verſus (a) Moor 
"Trigg, cited in Beresford's Cale, 7 Co. 41. b. which 


ſeemed at firſt to be againſt me, was the only Matter 478. 
that ſtuck with me; bat I ſhall ſhew wherein that dif- 
fers from the preſent Cale; I am {ure I have the In- 
tention of the Surrenderor on my Side. It mult be a- 


greed, that the Words | de corpore | are not preciſely ne- 


ceſſary to the Creation of an Eſtate-Tail; it is ſuffici- 
ent that there are other Words tantamount; and I a- 
gree, that there 1s no Difference, in Point of Conſtruc- 
tion, between Limitations of Eſtates out of Freehold 
and Copyhold Lands. In this Limitation here is the 
Word [Heirs| and it is further explained what Heirs 
are meant ( ſcil.) of Valentine and Alice; and though the 
Words be in the Genitive Caſe ( ſcil.) Heredum prædicto- 
rum Valentini © Alicie, yet they import the ſame as if 
they had been limited in the Ablative Caſe, with the 
Prepoſition de, (viz) Heæredum de predict Valentino & 


Alicia ; and then the laſt Words aſcertain what Heirs, 


( ſe.) ſuch Iſſue of Valentine and Alice. 


The n of Beresford' 8 Cale is very ſtrong for 


me; and that Limitation, upon Compariſon, has no 
more Words in it than are in our Caſe; the Words 


[ſuch Iſſue] reſtrain it to the Heirs of their two Bodies 
and do not extend to the Heirs of the Survivor. Beck's 
Caſe in Littleton's Reports 159, 253, 285, 315. and al- 
lo reported in Cro. Car, 363, 364. by the Name of 
Boreton verſus Nichols & ab, is an Authority in Point for 
me ; for the Queſtion there was, whether the Limita- 
tion was an Eſtate-Tail, or a contingent Fee - ſimple? 
And it was held an Eftate-Tail ; for 3f it had been 4 
contingent Fee, the Remainder over had been void. 
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As to the Caſe of Abraham verſus Trigg, the Limita- 
tion there is not like ours; becauſe there it is to the 
Uſe of Gabriel Dormer and his Heirs Males ; not to the 
Uſe of Gabriel Dormer and the Heirs Males of Gabriel 
Dormer aforeſaid, as it is in our Caſe ( ſcil.) and of the 
Heirs and Aſſigns of the aforeſaid Valentine and Alice, 
as the Difference is agreed in Littleton s Reports 347. 


It is held in Plowd. 541. 4. if a Man make a Feoffment 


to another, to have and to hold to him and his Hears, 
Y contingat that the Feoffee die without Heirs of his 
Body, that then the Lands ſhall revert, the Feoffee 
takes only an Eftate-Tail, the Generality of the Gift 
being corrected by the ſubſequent Clauſe; ſo is the 
19 H. 6. 74. 


It is objecded, that the Word | Aſſigns | imports a 
Fee- ſimple, becauſe an Eſtate-Tail is not aſſignable ; 
and the ſubſequent Words ſhall not control the expreſs 
Limitation. 


Reſp. The Expreſſion of Cage] does not an- 
{wer the Senſe of the Limitation ; for a Man's Aſſigns 
are included in himſelf, and implied in the Limitation 
to the Surrenderees before; ; allo the ſame Word | Af- 
ſigns] is to be found in Canon's Caſe, 3 Leon. F. and 
yet that was adjudged but an Eſtate-Tail. 


Powis J. I am of Opinion, that the Eſtate is a Fe- 
ſimple in Valentine and Alice. 
0 
It is a conſtant TY That in every Creation of an 
Eſtate-Tail, it muſt appear of what, Body the Perſons 
who are to inherit, muſt iſſue. This is of the Eſ- 
ſence of the Eſtate, 1 Inſt. 27. and therefore if a Man 
give Lands to another, to hold to him and his Heirs 
Male, the Donee takes a Fee-fimple, becauſe it is not 
I limited 
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limited by the Gift, of what Body the Iſſue Male muſt 
be ; whereas thoſe Words in a Deviſe carry an Eſtate- 
Tail, becauſe of the Intent; but in a Conveyance at 
Common Law, as this is, the Donor muſt by expreſs 
Words, give Direction from whoſe Body the Heirs 
inheritable are to iſſue. Litt. ſect. 31. 1 Inſt. 27, 28. 
27 H. 8. 27. Hob. 32. 9 H 6. 31. A. Gift to a 
Man d heredibus de carne ſua, is an Eſtate-Tail, 33 4, 


— ww 3 md 


fixe, pl. 15. for the Words | de corpore] are not ſo ſtrict- 


ly required, but that they may be expreſt by Words 
tantamount : And the Example which the Statute of 
Weſtminſter puts hath not theſe Words ¶ de corpore ſuo, 
1 Inſt. 20. b. but the Words | de| or [ex] are abſolute- 
ly neceſſary to make an Eſtate-Tail. 5 H. 5. 6. 3 Ed. 


3. 743. 
Ihe Reſolution in Beresford's Caſe turned upon the 


Word [de.] In our Caſe, the Limitation appears at 
firſt in Latin ready to our Hands in the Genitive Cale ; 


but in Abrabam and Trigg's Cale, it was in Engliſh, and 


afterwards turned into Latin; and that Caſe was ad- 
judged upon great Deliberation ; yet ours is much 
ſtronger to paſs a Fee-ſimple. | 


But it is objected, that the Words [ſuch Iſſue] in 
the {ſubſequent Clauſe import Iſſue of both Valentine 


and Alice. 


* 


Reſp. Suppoſe that to be ſo, it ſtill omits of what 


Body that Iſſue is to come, which is the principal 


Thing ; for upon the firft Clauſe, the Heirs of the Sur- 
vivor take the Whole; and They are ſuch Iſſue, and 
ſo it remains uncertain of whoſe Body the Iſſue inhe- 


ritable is to come. It would have been otherwiſe if 


the Words had been [and for Want of Iſſue of the Sur- 
vivor, Oc.] But here the Words are as general as can 
be; it was, indeed, the Intent of the Surrenderor 
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De Term. Paſche, 1705. 


in this Cal to give Valemine and Alice only an Bflate- 

Tail, but then he ought to have made Ule of proper 

Words; - and there is no Difference in Conſtruction be- 

(a) See ante tween Copyhold (a) and Freehold Lands, as is agreed 
5 Wn rerlus in the Caſe of Seagood verſus Hone, Cro. Car. 367. 


„„ 


2 


7 
3 
1 

== 


But it is objected, that voluntas donatoris ought to be 
obſerved ; and here is a Remainder limited over. 


As to that, the Will of the Donor to be obſerved, 
ought to be in Charta ſua manifeſte expreſſa, which 
is not ſo here: But this Point has been already de- 
termined in the Caſe of Harrington verſus Smith, 
2 Sid. 41, 73, 74. which is our Cale in Terminis, and 
upon a Surrender too; and although it be not men- 
tioned in the Book whether any Opinion was given, 
yet by the Note which I have of that Caſe, it was 
then held to be a Fee - ſimple. It will be of dangerous 
Conſequence to allow a greater Latitude in Limita- 
tions of Eftates-Tail than has heretofore been done. * 

| : 

Powell J. I am of Opinion that the Eſtate limited to 
Valentine and Alice is a Fee- ſimple. 


The Objection is, that it appears to have been 
the Wee s Intent to paſs only an Eſtate-Tail. 
But upon great Conſideration, I cannot perſuade my- 
ſelf to comply with that Intent, without doing a great- 
er Injury, by confounding the Nature of Eſtates, and 
ſetting no Bounds to Limitations ; ſo that it will ne- 
ver be known what is an Eſtate-Tail, and what a Fee- 
W 


(5) Foo A Fee-Tail was a Fee-ſimple (b) at Common Law; 


hich Rea- 
fon no Re. for there were three Sorts of F ee-{1mples, Abſolute, 


maind 
3 Qualified, (which was as to Time only, ſcil. as long 
been limited 4 as 


upon it. See poſt Hayter verſus Red, 


of: 
- ON 
i 


Wo 


>. 
+ Ro 
”, 


8 


in my Apprehenſion does not differ from this. 


o . 
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De Term. Paſchæ, Io. 


as ſuch a Tree ſtood, or as J. S. had Heirs of his 
Body;) and alſo Fee-{umple conditional, which was 
limited as to the Heirs inheritable; for it was not 


a Fee accruing upon Performance of a Condition, 


(the Donee having an immediate Inheritance, though 


it is true he had a greater Power over the Eſtate 
upon the Condition performed, ) but upon ſuch Perfor- 
mance of the Condition, he had not an Eſtate deſcen- 
dible in any other Manner than before ; no Body could 
inherit, but ſuch Heir as was within the Limitation ; 
but in regard {ome were of Opinion, that at Common 
Law, the ſecond Husband {ſhould be Tenant by the 
Curteſy, and the Iſſue by him inheritable, when the 
Eſtate was originally limited only to the firſt Huſband 


and Wife and the Iſſue between them; therefore to 


damn this Opinion was the Statute De donis made; 
upon which Statute the Judges, by Conſtruction, have 
made two Eſtates out of the Fee- ſimple conditional at 
Common Law. 2k. 


The Conſtruction of Limitations muſt be the ſame 
upon Surrenders as upon Deeds; and though it be o- 
therwiſe in Wills, yet even in theſe, notwithſtanding 
the Words | Heirs of his Body | were not neceſſary at 
Common Law; there always onght, however, to be 
ſome Reſtraint of the general Word | Heirs | to make 
an Eſtate-Tail, as appears in the Caſe of (a) Herne ver- 
{us Alen, Cro. Car. 57. for there the Limitation over 
could not poſſibly take Effect, if the Deviſe were not 
meant of Heirs Special. 27, 7G BH 


Now are here any Words of Reſtriction to an Heir 
Special? None, that are ſo reſtrictive as to ſhew an 
apparent Intent in the Surrenderor, that only the Iſſue 
between Valentine and Alice ſhould inherit, any more 
than there were in Abraham and Trigg's Caſe, which 


I 


a) Ante 


ottingham 


verſus Jen- 
nings. 


— ——— — — —ä.ʃ . — — OO — _ 


— — — 
IS = 
— afes 4 — — 


— _ — — 
pI. 


— te * 4 A — > : 4 bas _— o q * * 2 > 8 
ID 2 2 ws 1 — 22 qc ied er „ n * — 5k _ 4 — er. as —— r n Fn 4 * IX "FA 
> 07 "vs y — — 8 2 Ly X — , 2 . 7 „ 2 r N 8 * 4 ” 4 . - — 
...... „ L —— <a —— 36 Ns — 9 —.— 4 .— — 9 R . ” AL * ASS. » 7 5 : Daher; br 422 „2 — 24 1 . 
1 2 22 N 2 * op = + . . * I 5 1 1 — * T4 — LY es 8 ** * 9 : — — 
7 gon tb Was R N 2 ks — r ” , 4 — . — 2 * La A Sp Ab”, 12 Ke MEER. 
: 1 & * I; * 4 * 3 — * * — 6 = ; —— 2 , * , - - — + ö 3 0 . Dee 5 r 8 8 5 * 3 = 
"" * * F> 2 £0 TAE” . 5 8 H -£ r . I ͤ 54 RE as * 9 * 22 
b — 83 * — . — 8 . K " — : — — 3 ogy - N 
8 1 N 2 — 2 3 = 0 2 = brain. - 
1 n 1 wo ._ r GFW, 2 M Fw 2 * — 


= We 
POET 2 


— 


— — 


2 
7 * — ne aaa pee ca > 2 2 - — 


— . — 


——ů— 2. — — 


* 
4 £3 


Oo ea ig tos er — 
r 2 r 
> Ar * N 


a 
= 1 
on. } 


r _—_ 
— — — — 


* . bh — 

. , — 
Nr 
x 5 ONE —— — St, 


— — 


—— ao nes ai 


om en eo on er 
— ED * 
3 

v CIS £4 2 IS + 


w 
— > 


TE TS 


ra PIE 


E 
* 
+ 
2B 
+ . 
ea df 
IH; 
Wo: -; 
1 
3 
* ih 
- SQ 
5K 
3 
$6 
= 
*. = 
. 
2 * 
1 
1 
75 
We, 
1 
$ 4 
7 
tet! 
G 
* 
hs 
„ 
its 
1 
. 
8 54 
3K 
416 
7 
\ 
> = 
1 48 * 
* 
3 
"1h 
1 
oy? 
5 
2 5 
as 
+ 11 
N 
. = 
4 
* 
at 
" (IRE 
_ 
. 
- EE 
_— 
42 
. 
5 
1 
(#8 
4 
* 
jy 
3 
>, 
3 
. 
h 
„ 
10 
i" 
n 
vat * 
AT 
1 
1 
NM 
1 
4 
0 
A 1 
"7 
{38 
+1 — 
#1 
We > © 
- "+285 
bt 
fl 
= 
IF 
*W 
» Hs 
. 
3 
=. bi 
I 
4 
RR 
. 
8 
„ 
5 
, 3% 
7 
1 
5 
& 10 
3 
. 
1 
iy 
1 
155 
14 
+ bh 
"© 
62 : 
30 
i t 
ls 
"To 
0 
= 
"Il 
#3. - 
8 
„ 
3 
1 
by: 
13 
4 'F 
- 7% 
=. 
"we 
4 
Nr. 
et] 
11 
. 
7 
1 
"IT 
4 
a6 
N 
+4] 
© Lit 
4 : 
"Ira 
_ 
. 
3 
ary 
„ 
. 
1 
8 
05 
40 
"+1 
. 
£74? 
9 
. 
1 
"WH 
$34. 
* 
073 > 4 
1 
= 
E 
Ip jd 
Inn 
445 
N 
4% 
4 
* 
EN 
1 £381 
= 
4:0 
4 * 
1 
1 
P47} 
4% 
"$3.8 
4TH 
+! 
„ 
IM 
1H 
. 
1 
1 
3 
SH 
' ITE] 
1 
. 
114 
a th 
C48] 
14 4 
Pk by 
N 
41 
. 
1 
Ph 
* 
1 
+ 
. 
14 
. 5 
. 
* 
1 
1 
1 
> N. 
77 
. 
W's. 
1 
; 
* 
* 
2 
** 
nt 
ifs. 
x 
14 
i 
6 7 
7 
17 
oy 75 
(he 
© 
gy 


e Opn pr II — 
7 p Y 


Zr 


= 1 —.— — 
— — 2 222 od 
äꝙũœœk»mͤE ä—P— L—— 2 © A 


—— — — 


, 5 * wy 
— 5 — 3 — — — gow - 
: — — : ins Hr Lon Loi — BME Eo tel — 2 . 
N n 8 . a 3 *. 1 * ——— — — — — —— — ä —-t⏑. . — Kee — pps wh —— wy 
a p 5 - ; x — —— ene — — — 5 „TTT . — 5 „ ay are wb fl r 8 - wy * — 2 7 
DDD — — r r . 7 8 os on Sr * h To "I. 5 * * : ry 2 4 JF 7 — 7 * = 4 Zo —— 
; — ine Ewen re = 5 > — F WES + 4-25 . — Sr f . T * 
5 _o 1 7 2 Th, Wo - _ — 1 pra” iv — - * => 2 n a5 bs + — — 3 — _ — - — 2 oy —— - — — — —.— 
2 ——— B __ 5 =» a —— — — 2 2 — —.— — = FI | : an 7 : | | = — = | 
. — — ci Ee - v — — — —. hos ISO _- _ ” — — — — ͤ— = : e — . — — nm — — . Tae 00" r 2 « wo gee gp vs 
- X « > — 3 Pe ID © — r wr 22 ne rey ge * ” 
4 — * - ES IG ni > St 5 * 
—— « * 1 <3 
©. 
* 
> 
* 
* 
— 


De Term. Paſche, 1705. 


I do not underſtand my Brother Gould's Diverſity ; 


I think the Heirs of them and their Heirs are the 
ſame, and the Words | ſuch Iſue] are of no Service; 
for they are uncertain, and do not determine of whoſe 
Body ; and the Heirs general, in the firſt Part of the 
Limitation, are ſuch Iſſue ; but if the Words had been 


[ for Want of Iſſue of them, | it might have been an Eſtate- 
tail, but all Heirs are Iſſue of ſome Body. 5 


We have gone too far already, in helping the In- 
tention of the Parties in Conſtruction of Limitations; 


and have made Eſtates ſo uncertain, that Lawyers 


do not know how to adviſe Purchaſers; I cannot con- 
ſent to carry it any further; Beck's Cale differs from 
this, and it was not neceſſary, or material, in that Caſe 
to determine, whether the Eſtate limited were a Fee- 
ſimple or a Fee-tail; for if the Remainder was con- 
tingent, That was ſufficient, and in the mean Time, the 


Remainder in eſſe was executed, and the contingent 


Remainder never happened; but there were more ſpe- 
cial Words in that Caſe; ſcil. [Heirs Male of his Body,] 
and altho' the Limitation to the firſt Son of James 
Beck which ſhould have Heirs Males, &c. was only a 
Deſcription of the Perſon, yet the Words ¶ ſuch Iſue] 
might likewiſe well enough refer to the Words | Heirs 
Males |, which may help the Reſolution ; but here 
are only general Words, and nothing ſpecial to refer 
ſuch Iſſue unto. The Caſe of Harrington and Smith 
cited by my Brother Pois is the Caſe in Point. 


Holt C. J. I am of Opinion, that as the Words of 
this Limitation are, the Eſtate limited to Valentine and 
Alice is a Fee- ſimple; and that as they ſtand originally 
upon the Surrender in Latin, they cannot be conſtrued 


to make an Eſftate-tail. 
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De Term. Paſchæ, 1795. =_ 5 


I am ſatisfied, that it was the Surrenderor's Intent 


to give Valentine and Alice only an Eſtate-tail; for 


which Reaſon, I would willingly have conſtrued it ſo; 
but could not make ſuch a Conſtruction conſiſtently 
with Reaſon, or any Rules of Law. The Conſtruc- 
tion of this Surrender muſt be the ſame, as if the E- 
ſtate had been limited by Feoffment, or any other 


| Deed, and muſt be a- like governed by the lame Rules 


of the Common Law. 


It 3s neceſſary, upon e bf every Eſtate- 
tail, that it be expreſſed in certain of what Body the 
Heirs inheritable ſhould Iſſue. Lit. iin. 


In a Gift of Lands to another to bell to him and 
to his Heirs Male, the Word [Male | was rejected, and 


the Word [ Heirs | ſtood in the Limitation to make a 


Fee-ſimple ; for that it could not be an Intait, there 


being no Limitation by the Gift, of what Body ſuch 


Hue ſhould be; and yet in that Caſe it was impolſible 


to doubt, but that the Intention of the Donor Was 
to make an Eſtate- tail; notwithſtanding which, it was 


held to be a Fee-ſimple, and Lord Coke very poſitire 


in his Opinion. 


In the preſent Caſe here i is no Celtainty of Whoſe 
Body the Heir ſhall be; and the Words are ſufficient 


to carry a Fee- ſimple; indeed in a Will ſuch Words 
would make an Eſtate- tail, purely upon the Intent of 
the Deviſor ; but there is a great Difference betwi ixt a 


Will, and a Conveyance at Common Law, as this is; 
for the Law bas appointed proper Words to be made 
uſe of in Limitations of Eſtates in Deeds, as the Word 
Heir] to carry a Fee · ſimple, and no other Word tan. 
tamount or equivalent will be admitted; whereas in 


a Vill it is otherwiſe; for that is a new Conveyance | 
+ 5 


4 


78 : De Term. Paſchæ, 17705. oo 


by Force of the Statute of 32 H. 8. which ſays, Ir 
ſhall be lawful for a Man to diſpoſe of his Lands by 
Will, at his Will and Pleaſure; and this 1s the Reaſon, 
why a Deviſe to a Man in perpetuum paſſes a Fee- ſimple, 
at the ſame Time that theſe Words in a Deed give 
only an Eſtate for Lite. 


In this Limitation, we have no reſtrictive Words to 
turn the Eſtate, that by Force of the firſt Words is a 
Fee- ſimple, into an Eſtate-tail ; indeed, if it had been 
faid, if Valentine and Alice die without Iſſue of their 
Bodies, that, being expreſs and particular, would have 
made it an Eſtate-tail; but as it now ſtands, the firſt 
Words carry a Fee- ſimple, and the latter, being con- 
ſiſtent with them, make no Alteration in the Eſtate, 
In the Caſe of 5 H. 5.6. and H. 6. the Limitations 
are certain and expreſs of whoſe Body. 


But it is objected, that an Eftate-tail may ariſe by 


Implication, as in Perk. Sect. 173. 


I agree that Caſe to be Law, for the Words are ex- 
7 but they are not ſo here; for in our Caſe the Words 


ſuch Tſue| import Heirs general, for there is no Heir but 


is the Iſſue of ſome Body; ſo that is only a Limitation 


of one Fee-ſimple upon another. If Lands are given to 


if Landsare a Baſtard and his Heirs, he takes a Fee-ſimple; and a 
iven to a | 


Baſtard, ang Limitation of a Remainder over upon ſuch Gift would 
his Heirs, be void; and yet the Lands cannot deſcend upon any 
Baſtard can Other but his (a) Iſſue. But no Limitation of an Eſtate 
rave Hie by (b) Implication ſhall control a precedent Limitation 
but ſuch as that is expreſs 5 as is agreed in the Caſe of Seagood 
is his fue: verſus. Hone, Cro. Car. 367. 1 Jones 342. And here 
Fee-mple, the Eſtate in Fee-Junple is an expreſs Eſtate; whereas 
3. b. H Ante Banfield verſus 'Pophamy & poſt Himberfton verſus Huntber/fon, & Tomlinſon 
verſus Dighton, OY N 
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the Eftate-tail, which it is inſiſted ſhould control it, 


De Term. Paſchæ, 1705. 


ariſes but by Implication. 


Ihe Caſe of Abraham and Trigg is ſo ſtrong as not 
to be anſwered, and does not in the leaſt differ from 
the preſent Caſe; for that was adjudged a Fee-ſimple, 


for Want of proper Words to deſcribe of what Body 


pA 


the Iſſue ſhould be. There is a Difference betwixt a 


Limitation in the Genitive and one in the Ablative 


Caſe, as is held in Beresford's Cale; for the Word | De] 


is made ule of in the Satute of Weſtm. 2. And if an 
Eſtate be limited to a Man and the Heirs Male of his 
Body, it muſt be tranſlated De Corpore ſuo; ſo if it 
be {aid of any one, he was born of ſuch a Father, 
that, in Latin, would be Genitus de tali patre. 1 Inft. 


20. b. In Abraham and Trigg's Cale the Limitation was 


in the Genitive Caſe, ( ſcil.) and of his Heirs Male. 


As to the Caſe of Boreton verſ. Nicholls, Cro. Car. 363. 


reported alſo in Littleton 159. the Words | ſuch Iſue] 


muſt there be taken to be Iſſue Male of the Body of 
James mentioned before, and the Reſolution of that Caſe 


doth not affect ours; there I admit it is a contingent E- 


ſtate, but yet it might be a contingent Eſtate-tail. If 


we ſhould make this an Eſtate-tail, it would be re- 
pugnant to the Words in the firſt Part of the Limi- 
tation, which being to Valentine and Alice their Heirs 
and Aſſigns, ſhews the Intention of the Surrenderor to 
have been, that they ſhould have an aſſignable Eftate ; 
and then for us, by Conſtruction, to make this an 


Eſtate-tail, which is unaſſignable, would be contrary 


to the Inſtitution of the Statute De Donis. But it is 


Objected, in Anſwer to this, that the Word | 4ſigns | 
is void, they being implied, and included in the Donee 
himſelf, and Expreſſio eorum que, Tc. 

| Reſp. 
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the whole? 


Fellows verſus Mitchell and Owen. © Caſe 15; 
Lord Keeper 
| Cowper. 
WO Truſtees in a Mortgage for 20001. join Maven. 
an Aſſignment of the Term, and in an Acquit- 575: 
tance for the Money, and each receives a Moiety; Two Tru- 


I ftees i 
after which one proves inſolvent ; the Queſtion was, Mortgage 
whether the other Truſtee ſhould be chargeable with n in an 

Aſſignment 
of the Term, 


| and in a Re- 
ceipt for the whole, each receiving a Moiety only of the Mortga ge- Money; # to be anſwerable 


only for what they reſpectively receive, 


To prove that each Truſtee ſhould Anſwer for no 
more Money than he had himſelf received, were cited 
Cro. Car. 3 12. Foſter verſus Townley, and Bridgman 35. 
the ſame Caſe ; alſo Heatou verſus Marriot in Can“, on 


Exceptions, 31 OF. 13 Will. 3. reheard Jan. 27. 1 Anne 


Reg; and lately in Chancery the Cale of Woodcock and 
Widdall, who were Truſtees by Mr. Lyſter's Will, where 
Widdall received all; and tho' Wogdcock joined in the 
Sale to the Purchaſor, yet he was not charged. 


Vernon cout: Each Truſtee ſhall be liable for the 
whole. The Gals of Foſter verſus Townley was only, 
| Y that 
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ther one Truſtee ſhould not be charged where he had 
not joined in Receipts with the other. In Woodcock's 
Caſe, the Truſtee, whom the Party would have charged, 
joined in the Conveyance, but not in the Receipt of 
the Confſideration-Money indorſed. In Allen and Mil- 
kins's Caſe, laſt Lent Vacation, both Truſtees were 
charged with each other's Receipts. 


Freeman, on the {ame Side, cited the Caſe of Mar- 
rell verſus Pitt, at the Rolls laſt Hillary Term, where 
two Executors Truſtees joined i in a Transfer of Baſt- 
India Stock, and received in Moieties ; and on one's 
proving inlvent, the other was charged with the 
whole. 


Alſo the Caſe of Widmore verſus Bond, twice heard 
before Lord Sommers; two Executors died leaving each 
an Executor ; decreed, at firſt, that they ſhould be an- 
ſwerable only reſpectively for the Recipes of their ſe- 
veral Teſtators; but upon a Rehearing, the Court 
eharged each Wich the whole. 


cur. This is a Caſe of Difficulty; the laſt Lord 
Keeper took Time about it. 


It is attended with Circumſtances ſomewhat uncom- 
mon ; for the Ceſtuique Truſt has admitted, that he was 
preſent and conſenting to the Payment of the Money 
in Moieties, and that at his Importunity the Truſtees 
joined in an Acquittance tor the whole. 

The Caſe of Heaton verſus Marriot is an expreſs Au- 
thority for the Truſtee, that he {hall be only charge- 


able for his own Receipts. 


It may be reaſonable, where upon the Proof it can- 
not be diſtinguiſhed, how much was received by the 


5 — one 


_ a —— 0 K W l - EI Fes aL LA ARE 3 GED EC D no SIR v a i ro et At a SEE ESE A. AR. CEO ENT 00 0] Ain, 1: IEA AT ER hs Ce. TR > 22 * n . AL S * Tx * 
F FFC. ĩðꝰ˙ÿ iA dd ...... Eo Me ES J ↄ len hr EW a Ss CES : SIS 6 
a, 3 4 7 72 * I $ 7 » * A + } + — \ 5 > ” c n 2 8 5 * 8 <A INE * BEL. 
c e l an 8 : CD i ESP, = 8 0 nee _ 3 N ee . n N n Er 5 ** Tet Fe. n 3 1 5 o . 5 
n * 4 bp 7 5 Co 7 2 ret N . 7 1 . N . 5 — FS. > L . 4 N 5 {| ? d © Bot 8 * FE 3 2 2 7 S 
7 ay 563 v4 2 $253 7 8 : f 8 e N . e FAS 2 5 Lhe * kr EEE 4 CE SET Ss OBE WL = Bw: en EY I: 3 18 2 * * gs 1 F r RES Tos ” £ 3 4 3 * 3-5 : 
N 2 A 7 . 8 3. K % . N e X# OY RR I DOING. $jt 2 Nn r 3 . r Wax Wo * 25 3 D Yo Sor * ee I NEE Ip PSI a He. 5 a * 54 N 
1 Jo , N 3 N S * 7 K 18 4 WE AF 3 e S e F „ OL . kts ag RN "is 3 . PLD 3 3 I FS: fo. 36 Fc nl Duke 2x n . 1 pe oy EI FSS; r 25 * 
8 "4 N 0 4 ve 3 7 A 7 5 5 7, ge; e S . ah ef r . 1 WW JT! . CE SEES TS E „ TOTES SE oe Yo» FL a N ; 
- . by N 8 5 8 1 % 1 Wy i: 45. — — k K BY e hs n e 3 e 8 Py. ED . N P 3 r . 8 
: : X : , . ' 13 5 . 3 . e . 4 8 To e 9 3 3 3 COR! Wt ST; 5 25 r CW . Ms Er 
l n ! we a 5 I 5 { £ $ \ 8 5M : v3 * 8 m : « >" a oe non BIO c // ns. 12 * 8 2 
. . [ - : y J . 


e Jg MCI 
fy r r 


P10 


ns 
I 
1 
9 
_— 
„ * *$IWG 
1 
\ LEBEN 
e 
* 33 
A 
ot, 4 
2 
<1 IE } 
i 
Z CE 
5 hs 
n 
5 
„ 
* EA. 
"SE AD 
W 
K * 
4 
* * 4 
of = 
8 
_ 
n N 
4 0 * _ 
a \ 
e 
he + $0 
3 
» XS 
N 1.5 
3 
5 TS 
"+ + 7," FR 
- EC 
F . 
be RES 
iN. 3 4 
34 en 
4 8 
1 Nes 
. * 
WS 
8 N 
554 2 
* 915 
Z 
Rs” TY . > 7 
1 Hoek 
© + 538] 
EE * # 
oh 7 = > 
ME * 
a; N . 
N 28 
A 25 
18 «2 LY 
x 
ER 1 
IF TOLD 
2 8 
"5 EIT 
LED Wo 
__— 
WES. 
8 Fee 35 
+ 38 fl 
+ > 25 2 
r 
. > Be 
We > +; 
I ? S % 
1 
— 2 ay 
5 
8 
. 
7 7 DIY 
- 
3080 2 
LIE IH 
7,50 8 
rn Pro 
So „ 
r y = 
AB 3 
Wet * 
1 8 
Kick b 
NN 
ISR LR 
12 q : 
1 2938 
hz, 3 1 
J as 7 
RNs,” 9 
1 GED 
n 
* 25 
133 8 
WO E405 
- >, 
» 9% 3 
3 +: 
DNR oy 2 
©: X 
Rs {+ Wa. 
8 EET 
„ Retr 
3 —TaS 
Re I 
IR 9 
7 5 
n RY: 
Chet . 1 * 
WS * 28 
1 2 
. 8 
. 
3 e 
A : RTE. 
4. . 
Y * 2 fo 
71 Y FEE 
1 
N 
N Ss 
„ 459. 
5s 1 * 
LT N 
I 7 
Fea ASS 
= 9 3 
ISA K 3 
33a 3 
ws N 
Va I ESE 
DH" HE. 
ER 5 
=% DEL 
„ KN N 
4 P 2 
. * ts © 1 
I 2 
8 98 
{8's 5 of: 
. IE * 
8 3 * 
8 "ap 
Fs. DR. 
IS "5-8 
SE 9 
we, * 
AFL 3. 
Cys . 
75 $2 
Fears Fj 
6 NS. 
5 X "Ag . 92 
Ss * 
JF oy 3 
8 = 
%* * 
for 8 N 
. 
87 F * fo 
90 By: 
hg, © 2 
LEY 
* 
WH 
725 
72 4 1 
n 2 he 
3 
45 8 
* 2 
* N 
8 v5.5 
Rn), 
N 5 
* 47 
2 — 
8 * © 
1 
\ F 
x 
A. 
: 
2 : 
F. 3 
A \ 
by 


ſo much only as he has actually received. verſus Hp- 


De Term. F. Michaelis, 1705. 
one Truſtee, 'and how much by the other, to charge 
each with the whole. For in ſuch Caſe the Truſtees 
are to blame for not keeping diſtinct Accounts. It is See Preced: 
like one's throwing Corn or Money into another's Heap, Chan, 87. 
where there is no Reaſon that he who made this Diffi- 
culty ſhould have the whole: On the contrary, be- 
cauſe it cannot be diſtinguiſhed, he {hall have no Part. 


In Murrell and Pitt's Caſe it was a voluntary A& Otherwiſe 


. 3 |; where Exe- 
in them, being Executors, to ſell the Eaſt-India Stock; cutors join 


but here, what the Truſtees did, was neceſſary for the insales,there 


. . being no Ne- 
Satisfaction of the Mortgage. ceflity for 


their fo do- 
3 F 
It ſeems to be ſubſtantial Tnjuſtice, to decree a Man 


to anſwer for Money which he did not receive, at the 
ſame Time that the Charge upgn him by his joining in 
the Receipts, is but notional. Wherefore let (a) each (a) See pot 


Truſtee be diſcharged of the Truſt, by anſwering for fe C5 


| " ſon, & 
I Salk. 318. where the like Opinion is delivered by Lord Harcourt. 


Oe 


* See the ſame Diſtinction taken in the Caſe of Aplyn verſus Brewer, 


ih, 
Preced. in Chan. 173. 


n 


3 Caſe 16. 
Elliot verſus Davenport. FRE Kan. 


I R William Elliot was indebted unto Anne Davenport 3 yern. $21. 
in 400 l. by Recognizance, and afterwards Anne 4. deviſes to 


Davenport, by her Will, gave and bequeathed unto Sir ?: 499+ 
William Elliot, his Executors, Adminiſtrators and Aſſigns, owed him, 


the Sum of 4001. which he owed her, together with Roviced he 
ould there- 


all Intereſt due for the ſame; provided, that he the ſaid out pay ſe- 


Sir William Elliot ſhould pay, out of the ſaid 400 J. the , h. Chi. 


leveral Legacies therein after mentioned, to his Chil- Gram; the 
; | reſt he freely 
gives him, and directs his Executors to deliver up the Security, and not to claim any Part of 


the Debts, but to give ſuch Releaſe as B. his Executors, &c. ſhould require; B. dies in the 
Life of A. decreed this was a lapſed Legacy. 


dren 


— 


rr 


——̃ .— — — — 
De Term. J. Michaelis, 1705. 
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dren, (amounting to about 1507.) and the Reſidue of 
the ſaid 400 J. ſhe gave to the ſaid Sir William Elliot, 
his Executors, Adminiſtrators and Aſſigns; and by 
her ſaid Will defired and appointed her Executors not, 
by any Means, to claim or meddle with the ſaid 400 /. 
but that they ſhould freely deliver up the Security for 
the ſame, into the Hands of the {aid Sir William Elliot, 
his Executors, Adminiſtrators and Aſſigns, and ſeal and 
execute unto the ſaid Sir William Elliot, Wc. all ſuch 
_ reaſonable Releaſes and Diſcharges, and acknowledge 
Satisfaction for the ſaid 4ool. for the Safety of Sir 
William Elliot, Ic. as the ſaid Sir William Elliot, @c. 
{ſhould think fit. 


Sir William Elliot died in the Life-time of the Teſta- 
trix ; after which, the Teſtatrix died, and William Elliot 
the Heir of Sir William brought this Bill againſt the 
Executor of Mrs. Davenport, in order to be diſcharged 
of this Recognizance. 

Upon which the Queſtion was, concerning ſo much 
of the 4001. as was to remain to Sir William, after Pay- 
ment of the Legacies to his Children, whether that 
was not a lapſed Legacy, by Reaſon of the Death of 
Sir William before the Teſtatrix ? 


1/2, It was agreed by the Court, and likewiſe by the 
Counſel on both Sides, that where one gives a Legacy 
to a Man, his Executors, Adminiſtrators and Aſſigns, 
if, in {uch Caſe, the Legatee dies in the Life of the 
Teſtator, tho the Executors are named, yet the Lega- 
cy is loſt; for the Words | Executors, Adminiſtrators 
and Aſſigns,] are void, being but Surpluſage, & ex- 
preſſio eorum, Tc. and they are by Suppoſition of Law 
named only to take in Succeſſion, and by Way of Re- 
preſentation, as an Heir repreſents the Anceſtor, in 
caſe of an Inheritance; and to this Purpoſe Brett and 

1. Rigden's 


A 


De Term. F. Michaelis, 1708. 85 


Rigden's Caſe was cited, Plowd. 340. Where Lands 

being deviſed to a Man and his Hears, and the Deviſee 

dying in the Life of the Teſtator, it was held, that 
the Deviſe was void, and the (a) Heir could not take; (a) To this 
conſequenly if the Queſtion here, had depended upon 15 
this Clauſe only, the Legacy had been loſt. cularly the 


Caſe of 
Goodright verſus Wright poſt. 


2dly, It was held, that a Will might be fo penned, 
as that, tho the Legatee died in the Life of the Te- 
ſtator, yet his Executors ſhould have the Legacy ; but 
then it ought to appear in the Will plainly, and by di- 
rect Words, that this was the Teſtator's Intention; and 
tho' a Will could not (as was allowed) enure as a 


(Y) Releaſe, even ſuppoſing it to be ſealed and delivered, (2) 1 vent. 


5 . 39. & poſt 
for Want of its taking Effect in the Teſtator's Life- Su Barn han 


. 2415 | Rider verſus 
time, yet, provided it were expreſſed to be the Inten- Rider verk 


tion of the Party, that this Debt ſhould be diſcharged, Wer 
the Will would operate accordingly. 


And therefore Lord Keeper ſaid, that if this Queſtion 
had depended only upon the latter Clauſe, (viz.) that 
this Security ſhould be delivered up to Sir William Elliot, 
his Executors, Adminiſtrators or Aſſigns,” in ſuch Caſe, 
it would be plainly an abſolute Diſcharge of the Debt, 
tho' the Teſtatrix had ſurvived the Legatee. 


So that the Queſtion was reduced to this: Whether 
the latter Clauſe was to be taken as diſtinct from, or 
independent of the former Clauſe, in which Caſe the 
Legacy would ſubſiſt; or whether it ought to be 
looked upon as ancillary to, and dependent upon it, 
(ſcil.) if the Legacy took Effect, then and then only 


the Executor, in Conſequence of it, was to releaſe. 


And his Lordſhip decreed, chat this latter Clauſe 
was dependent upon the former, and therefore, that 
1 ' 7 the 


3 


De Term. J. Michaelis, I705. 


— 


the Legacy being a lapſed Legacy, upon the former 
Clauſe, the latter did not prevent it. That what made 
ſuch Conſtruction appear the more reaſonable was, 4 
that the like Clauſe, in much the {ame Words, was 4 
added to the other Legacies given by the ſame Will, F 
which could not operate by Way of Releaſe or Extin- PE 
guiſhment; and tho' it might be the Intent of the Te- 
et, that the Executors of the Legatee ſhould have 
the Benefit of the Legacy, (as probably this is always 
the Intent where a Legacy is given to a Man, his oh 
ecutors, Tc.) yet the Law being otherwiſe, ſuch Intent 
0 8 muſt not prevail: For which Reaſon, a Will that de- 
prevent the ſigns to prevent the lapſing of a Legacy, by the Death 
: 99s ky aK the Legatee in the Life of the Teſtator, ought to 
the Death of be {ſpecially penned. 


the Legatee 
in the Life of the Teſtator, ought to be ſpecially penned. 
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Note; The Maſter of the Rolls, who heard this 
Cauſe the Day before, but adjourned it over for the 
Lord Keeper's Determination, (before whom it had 
been in Part firſt heard,) was of another Opinion. 
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. Lord Keeper allo {aid it was a doubtful Caſe“. | 
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* An Appeal was brought from this Decree to the Houſe of Lords, ; 
but before Hearing the Parties agreed. W: 
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Term. Paſchæ, 


1706. 


Legate verſus Sewell. 


Caſe 17. 


F* HIS Caſe was by the Lord Keeper ſent to the 2 Vern, 


Judges of C. B. for their Opinion, and was as 


follows: 


and after his Deceaſe to the Heirs Male of the Body of A. and the Heirs Male of the Body 
of every ſuch Heir Male, ſeverally and ſucceffively, as they ſhall be in Priority of Birth, Cc. 


Remainder over ; Whether this be a Tenancy in Tail, or for Life only ? 


George Legate, ſeiſed of Lands in Fee, had a Wife 
named Elizabeth; he had no Iſſue of his Body, but 


had a Nephew named Milliam Legate, being his deceaſed 
elder Brother's Son; he had likewiſe a Brother named 
Henry. | 


In September 1685, this George Legate by his will, 


after many Legacies therein given, deviſed his Lands, 
in default of Iſſue of his own Body, unto his {aid Ne- 
phew William Legate, for and during the Term of his 
Lite, and after his Deceaſe to the Heirs Male of the 
Body of his {aid Nephew lawfully to be begotten, and 
the Heirs Males of the Body of every {uch Heir Male 
leverally and ſucceſſively as they ſhould be in — 
0 


Deviſe to A. 
for Life, 
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The Certi- 
ficate of 
three of the 
Judges of 
GC. . 
the Lord 
Keeper on 
this Point. 


The Certi- 


Juſtice 
Tya CY, 


ficate of Mr, 


of Birth, Ac. and for want of ſuch Ifſue, to his Bro- 
ther Henry Legate for his Life; and after his Deceaſe, 


to the Heirs Male of the Body of his Brother Henry 
lawfully begotten, Tc. 


Qu. W hether William Legate the Nephew had an 
Eſtate-Tail veſted in him, or an Eſtate for Life only 
in the Lands to him deviſed ? 


William Peere Williams pro Quer. 
William Melmoth pro Def. Sewell & U. 


May it pleaſe your Lordſbip, 


In Purſuance of your Lordſhip's Order, the Parties 
concerned have attended us with their Counſel ; and 


after hearing what was alledged by the Counſel on 


both Sides, and on Conſideration of the Will of George 
Legate, We are humbly of Opinion, that William Le- 


gate the Nephew, by Virtue of the {aid Will of his 


Uncle, had an Eſtate-Tail veſted in him. This is ſub- 


mitted to your Lordſhip's great Wiſdom. 


T. Trevor, 
N Fo. Blencow, 
Rob. Dormer. 


I am bs of Opinion, that William Legate had 
only an Eſtate for Life by this Deviſe; and that the 
Words | Heirs Male of his Body] as this Caſe is, are 
Words of Purchaſe; for ſo the Intent of the Deviſor 
ſeems apparently to be, by limiting the Eſtate expreſly to 
William Legate for his Life, and by the Limitation over 
to the Heirs Male of the Body of every {uch Heir Male 
ſeverally and ſucceſſively, &c. which Words mult be 
wholly rejected as idle and void, if we make the for- 


mer Words [Heirs Male of the Body of the ſaid Wil- | 
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liam 1 to be Words of Limitation. "ad this 


Conſtruction is (I think) warranteil by the Cafe of (a) (a) See this 
ale Cite 


and ſtated 


in 1 Co. 66. b. for the Reaſon of Archer's Cafe was, 3-4. Fr 
nte p. 57, 


Clerk verſus Day, Cro. Eliz. 313. and by Archer's Caſe 


not that the Deviſe was to the Heir Male of the 
Tenant for Life, in the Singular Number, (for if it had 
one no farther, it had been an Eſtate-Tail executed, 
the Word [Heir] being Nomen Collectivum, and the fame 
with the Word [Heirs,] and ſo it was reſolved in the 
Caſe of Pawſey verſus Lowdall, 1 Roll. Abr. 626. and 
in the Caſe of Clark verſus Day cited before; ) but the 
Reaſon why the Heir Male there took by Purchaſe 
was, becauſe the Eſtate was limited over to the Heirs 
Male of the Body of ſuch Heir Male; and ſo is the 
Opinion of the Court in the Cale of Pawſey verſus 
Lowdally and of the Lord C. J. Hale, in the Caſe of 


King verſus Melling, 1 Vent. 232. 


And if that be all the Reaſon of Archer's Caſe, (and 
thoſe are great Opinions I have cited for it) then there 


is a direct Authority for me in this Caſe, 


In the Caſe of Lil Is Gray, 2 Jones 114. 
2 Lev. 223. Where the Limitations were to the ſame 
Effect as here, it was held not to be an Eſtate-Tail 
executed in the Father, who had an Eſtate for Life 
limited to him; and the Court went upon. the ſame 


Reaſons (among others) which I have relied upon in 


this Caſe; and yet that was upon the Conſtruction of 
a Conveyance, where (generally) the Words {ſhall be 
taken according to the legal Senſe, and their Operation 
in Law ſhall control the Intent and Meaning of the 
Party: But we are in the Caſe of a Will, where the 


Intent of the Party ſhall control the: legal Senſe and 
Meaning of. the Words. WEL, 
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(b) Poſt 


And it appears by the Record of that Caſe of Lifle 


and Grey, that the Judgment of the Court of B. R. 


was affirmed in the Exchequer-Chamber, though the 
Reports of the Caſe differ in that Matter, 
Rob. Tracey. 


Memorandum. Tn this Caſe the Will of George Legate 


was of Money directed thereby to be laid out by his 
Executor in a Purchaſe of Lands, to be ſettled in 


Manner and according to the Limitations ſpecified in 


the Caſe above referred to the Judges; and therefore 
the Lord Keeper directed the Caſe to be made and 


laid before the Judges, ſuppoſing it to be Land; for 
that Money ordered to be laid out in the Pucbals of 
Land, ſhould 1 as Land in Equity. | 


And it was inſiſted upon by Mr. Vernon, that where 


Money is ordered by a Will to be laid out in Land, 


and to be ſettled on 4. in Tail, Remainder over to B. 


there the Court has decreed the Money to be paid to 
4. becauſe it would be in vain to decree an Eftate-Tail 
in the Land, which he might cut off by a Common 
Recovery. Indeed, if 4 were an Infant, the Court 
probably would not decree (a) the Money to be paid to 


Short verſus him; becauſe during his Infancy no Recovery could 


Mood. 


be ſuffered, and A. might die before he came of Age. 
And to this Purpoſe was cited the Caſe of Sir Roker 


Carr, decreed by Lord Jeffreys. 


Sir Thomas Powis cont: Why ſhould not the Remain- 
der-Man have the Benefit of the Chance of the Tenant 
in Tail's dying before a Common Recovery ſuffered? 
And for what Purpoſe are Recoveries kept up, but as 
ſo many Mediums betwixt a raſh and a deliberate Act? 
Belides, the Tenant in Tail, a of Age, may yet die 
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—— 


in a Vacation before a Term, and ſo not have it in 
his Power to ſuffer a Recovery. 


Lord Keeper: If this were Res integra, where a 
Purchaſe is directed to be made, and the Land to be 
ſettled on 4. in Tail, Cc. it would be moſt reaſonable 
for Equity to decree the Truſt to be executed, and the 
Eſtate-Tail to be ſettled, with the Remainder over ; 
that ſo ſuch Remainder-Man might have the Benefit of 
the Chance of Tenant in Tail's dying before his ha- 
ving ſuffered a Common Recovery. 


The leaſt Right, and though of the leaſt Value, yet 
if it be a Right, ought not to be taken from any Man; 
but this Matter ſeems not now open; and I would not 


break in upon former (4) Reſolutions. (a) But the 
8 : | | | ractice 
ſeems to have been ſince otherwiſe, 


I agree, the Caſe of (b) Champernowne verſus North, (4) 2 Chanc. 
viz, that a Common Recovery by Ceſtuy que Truſt in 1 . 
Tail ſhall bar the Remainder as much as a Recovery fer A, 
by Tenant in Tail of a legal Eſtate; but whether only cles, or a 
a Deed executed by Ceſiuy que Truſt in Tail ſhall bar 888 
the Remainder-Man, or even the Iſſue, that is with Tenant in 
me a Doubt; in regard a Deed may be made at a Ta- 3 
vern, or by Surprize; but a Recovery is a ſolemn and hardy fut- | 
a deliberate At, : 4. 43 

| 3 tall, 

It ſeems, in this Caſe there had been a Decree long 
ſince obtained by William Leeate the firſt Deviſee, againſt 
the Executor of the Teſtator, by which it was directed, 
that the Executor, inſtead of laying out the Money in 
a Purchaſe, ſhould pay it to William Legate the firſt De- 
viſee. But Henry Legate, the Deviſee in Remainder, 
not being Party to this Decree, it was held to be void 


22 to him, and in no fort binding. 
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by De Term. Paſchæ, 1706. 
The Court appearing afterwards not to be ſatisfied 
with the Certificate of the three Judges, directed that 
an Ejectment ſhould be brought in B. R. in order to 
have the Matter ſettled: But it is {aid the Parties a- 
greed, and ſo the Queſtion was not determined. 


cage 18. Ir George Newland and Beckley, Exe- 
cCutors of Watts verius —. 


Sce the Caſe NE ſeiſed of Lands in Fee owes a Debt by Sta- 
of Orlebar 


verſus tute, and afterwards becomes a Bankrupt, and 


Fletcher and tlje Greditor by Statute extends the Lands, then a 
the Dute of 


Kent poſt. Commiſſion of Bankruptcy is ſued out; and whether 
Lene the Lands ſhould be liable to the Statute-Creditor ? was 


by Statute of the Queſtion. 
„ 
A Bankrupt, and the Statute not ſued and executed before the Bankruptcy, ſhall 


com in only pro rat, though there were Lands in Fee bound by the Statute. 


Upon Importunity of Counſel, Lord Chancellor 
referred this to the Judges of C. B. before whom it-was 
inſiſted by Serjeant Pratt and mylelf, that the Lands 
were actually bound by the Statute; and the-Creditor 
relying on this Security, it would be hard that the 
doubtful Words of the Stat. 21 Fac. 1. cap. 19. ſect. . 
{hould diſcharge it. And with Regard to that Clauſe 

of the Act which ſays, © That Creditors by Judgment, 
„ Statute, &c. whereof no Execution or Extent is 

& ſerved or executed on the Lands or Goods of .the 

Bankrupt before his becoming bankrupt, ſhall not 

be relieved for more than a ratable Part of their juſt 
Debt, without Reſpect had to the Penalty of the Sta- 
e tute or Judgment. We urged, this extended only 
to relieve againſt the Penalty; and the Words, | Creditors 
ſeeking Relief {hall not be relieved, | &c. muſt be in- 
tended to mean, | thould not be relieved upon the Com- 
— = miſſion 
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at Law they could prevail, (as here by an Extent upon 
the Land) the Statute did not hinder them. 


But all the Judges of C. B. contra; who held, that 
the Clauſe of the Statute was full and plain, that all 
the Creditors of the Bankrupt, » unleſs © where there 
was a Mortgage, ſhould be equally paid. And, 


Trevor C. J. ſaid, A Judgment or Recognizance did 
no more bind the Lands, than the Teſte of a Fi. fa. 
bound the Goods at the Time of the making of this 
Statute ;- and it was plain, if the Fi. fa. was not ſerved 
and executed, ſuch Creditor, notwithſtanding his ſuing 
out his Fi. fa. ſhould come in only in Proportion 
with the Creditors even by {imple Contract. 
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miſſion of Bankruptcy in a Court of Equity | but if 
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III. 


1 Hangings HE Plaintiff Beck married the Daughter of Al- 
1680 nn derman Chamberlain, and in Conſideration of 
148 TPier-Glaſ this Marriage, and of a Settlement made by the Plain- 


+ >: 08 
. ſes, are 


Matters of tiff Beck on his Wife, and the Iſſue of the Marriage, 


1 —_— Alderman Chamberlain covenants to ſettle his Houſe in 
3 ture, and Lenden- hall- Street on the Plaintiff Beck and his Wife, and 
wales the Iſſue of the Marriage; and likewiſe covenants to 
Houſe. grant to the Plaintiff all the Pictures upon the Stair- 


Caſe, over the Doors and Chimney-Pieces, and all 


—— 
— 
re 
a 
— ea ns 
— 


„ 
l 
— 


. <4 —— 4. 
— 7 


— aol — "TINS —_— 


2 


Things fixed to the Freehold of the Meſſuage. 
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Alderman Chamberlain died, having made the Defen- 
dant his Executor, to whom he deviſed this Houſe in 
Truſt, to ſettle it according to the Marriage Articles; 
but the Defendant the Deviſee in Truſt of the Houſe, 
had, after the Death of the Teſtator, taken away the 
Pictures upon the Stair-Caſe, and over the Doors and 
Chimneys, and likewiſe the Pier-Glaſles, Hangings, and 
Chimney-Glaſſes, which the Plaintiff alledged were 
as Wainſcot, and fixed to the Freehold of the Houſe ; 
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was — wars 


and the Bill (inter al) was, that the Defendant ſhould 
make a ſpecifick Performance of the Articles, and ac- 
count for the Value of the Pier-Glaſſes, Pictures 
Chimney-Glaſſes and Hangings, which the Defendant 
bad taken away. 92 —— 


It was urged for the Plaintiff, that theſe Hangings, 
Pier-Glaſſes, Chimney-Glaſſes and Pictures were as 
Wainſcot, being fixed with Nails and Screws to the 
Freehold; and that there was no Wainſcot under them; 
and as they would have gone to the Heir, and not to 
the Executor: 


So 4 fortiori, would they in this Caſe go to the 
Plaintiff, who was as a Purchaſer of the Houſe in Con- 
ſideration of Marriage, and a Settlement; and eſpeci- 


ally, the Covenant being to grant to the Plaintiff all 
Things fixed to the Freehold : And the Caſe of Cave 


verſus Cave (a) was cited as in Point. 8 


But Lord Keeper; As to all but the Pictures over 


the Doors, Chimney-Pieces, and on the Stair-Caſe, 
was of a different Opinion; faying, that Hangings 
and Looking-Glafles were only Matter of Ornament 
and Furniture, and not to be taken as Part of the 
Houſe or Freehold, but removable by the Leſſee of the 
Houle. 
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1707. 


per. 
Deviſe of a 
Debt to 
two, Share 


and Share from the Crown) to his five 1 Share and 


HE late Earl of Suffolk did by his Will give and 


ly to be di- Share alike, equally to be divided. between them, and 
vided be if any of them died, then his Share to go to the Sur - 


tween them, 


and if any vivors and Survivor of them. 
of them die, 


then to the Survivor; they are Tenants in Common, and not Jointenants, Qu. 


Upon this the only Queſtion was, whether the five 
Grandchildren were Tenants in Common, Or Jointe- 


wm 5 


And on Debate, Lord Chancellor held and decreed, 
that the Grandchildren were Tenants in Common, and 
not Jointenants; ſo that if one died, his Share fhould 
go to his Executors, and not to the Survivors. The 
Reaſons on which he grounded his Opinion were, that 
by the firſt Words [Share and Share alike] it was very 
din the Legatees were Tenants in Common; and by 
the ſubſequent Words [that if any of them died, his 

4 | Share 


7 5 
3 
33 


bequeath the Sum of 20,0001. (due to him , 
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Share ſhould go to the Survivor | it muſt be intended, 
if any of them ſhould die in the Life-time of the Te- 
_ /ator; for by that Conſtruction, every Word of the 
E | Will would have its Effect and Operation: For were 
tit not for this Clauſe, if any of the Grandchildren had 

died in the Life of the Teſtator, that Grandchild's fifth 
= Part would have been a (a) lapſed Legacy, and have (a) Ses poſt 
XL _-gone to the Executor, as undiſpoſed of by the Will; /ackwel 
S | but by this Deviſe over, if it ſhould ſo happen that 5 
any of the Grandchildren ſhould die in the Life- time 
of the Teſtator, ſuch Share would go to the Survivors. 


* * Me a Oy On Ine * — 


And though it was objected, that the Will of the 
Teſtator could not ſpeak, nor take any Effect, until 
the Teſtator was dead; yet the Lord Chancellor ob- 
ſerved, that the Will was inchoate, though not conſum- 
mate, from the Execution of it; and that to man 
Purpoſes in Law, it did relate to the (5) Time of the (3) Salk, 
making; and the Words [if any of my Grandchildren 237: © ra 
die] muſt not be taken indefinitely, for it is moſt cer- Gze. 
tain that they and all others mult die: And to under- 
ſtand it in the Senſe that had been contended for b 
ſome, (viz.) If any of my Grandchildren ſhould die 
before the Receipt of the Money, that was intirely de 
hors, there being nothing in the Will rending to juſti- 
ty ſuch Conſtruction. , 


So that it muſt be underſtood, if any of the Grand- 
children ſhould die in the Life of the ſaid Teſtator, 
from which Conſtruction every Word of the Will would 
take Effect. 1 


This Decree was reverſed on Appeal to the Lords. 
Though @uere, whether in the Caſe of Srringer and 
Philips, which was (e) decreed at the Rolls in Mich. (e) Abr. of 


1730, Lord Cowper's Opinion, be not adhered to ? 5 3 
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Caſe 21. 


Salk. 156. 
2 Vern. 
600, 


Limitation 
of a Truſt 
of a Term 
to a Man 
for Life, 
Remainder 
to his firſt, 
Sc. Son in 
Tail, and 


for want of 


Iſſue Male, 


then to all 


his Daugh- 


ters, there 
never ha- 


ving been 2 


Son; ad- 


D E 


Term. S. Michaelis, 


1707. 


Higgins verſus Douler. On Demurrer. 


Lice Higgins demiſed the Premiſſes (being a Term 
for 999 Years) to Truſtees, in Truſt for her 
ſelf during her own Life, and after her Death, for 
Henry Higgins her Son; after his Death, for Mary Dow- 
ler his intended Wife, and after their ſeveral Deceaſes, 
for the eldeſt Son of the ſaid Henry Higgins begotten on 


the Body of the ſaid Mary Dowler, in Tail; and for 


Default of Iſſue of ſuch firſt begotten Son, for all and 
every the other Son and Sons of the ſaid Henry Higgins, 


begotten on the Body of the {aid Mary Dowler ; and 


for Default of Iſſue Male of the ſaid Henry Higgins be- 
gotten on the Body of the ſaid Mary Dowler, then in 
Truft for all and every the Daughters. 


judged the Truſt to the Daughter good. 


* 


There never was a Son of the {aid Marriage, but 
there was a Daughter; and the Husband and Wife be- 
ing both dead, it was objected by Sir Thomas Powis, 
that the Limitation of the Truſt to the Daughter 5 

4 EE void, 


| ' UNION ED bes er 
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28 


N. 


Life 1 in Being. 


De To rm. J. Michaelis, 1707. 


vl, it ww after Limitations in Tail to the Sons, 
which 1 in Caſe of a Term was not to be allowed. 


Sed per Lord Chancellor with great en : 


There is a Diverſity where the Limitation in Tail ever 


veſted ; for there it mult be admitted the Remainder 
over would be void; but as in this Caſe there never 
was a Son, the Remainder of the Truſt of the Term 
to the Daughter is good; and it is no more than a Li- 
mitation of. a Truſt of a Term two Ways, ( ſcil.) if 
there be a Son by the Marriage, then the Lintitation 


is to that Son, but if there be no Son by the Marriage, 
but a Daughter, then to that Daughter; and this is 


not too remote a Contingency, becauſe confined to a 


However, as I am not for determining this Point 
without further Conſideration, over-rule the Demur- 
rer. 

But afterwards on the (a) Hearing, his Lordſhip diſ- (a) 30 May 
miſled the Bill. | 1708, 


On * Authority of this Caſe that of Stanley SE IR 


Leigh was adjudged by his Honour the Fs of the 
Rolls, which ſee poſt. 


Gawler verſus Valet. . Caſe 22. 


NE binds himſelf and his Heirs in a Bond, and * ſeiſed 
deviſes his Lands to J. S. the Bill was brought. Lan in 
upon the Statute of the third and fourth of William & himſelf and 


Mary, cap. 14. to affect the real Aſſets in the Hands 1 


of che Deviſee. | | deviſes _— 


Lands to 
J. S. in Fee, and dies; in a Bill brought by the Obligee in the Bond, to ſubject the Deviſee 
to the Payment of Debts, the Deviſor' s Heir muſt be made a Party. 
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And objected, that the Heir of the Deviſor ought 
to be made a Party to the Suit, the Statute ſaying, 
that an Action of Debt ſhall be brought againſt the 
Heirs at Law, and ſuch Deviſees jointly. 


It was anſwered by the other Side, that the Will ha- 
ving given all from the Heir, and thereby broken the 
Diſcent, it would be a vam Thing to make the Heir 
a Party, in regard it would only oblige the Plaintiff to 
pay him Coſts ; that it was true, had ſome Part of the 
real Aﬀets deſcended to the Heir, then the Heir was 
to be made a Party, for then there was to be an Ave- 
rage ; but when nothing deſcended to the Heir, there 
could be no Reaſon, in ſuch Caſe, for bringing him 
before the Court. 


And tho' in an Action at Law, it was neceſſary to 
make the Heir a Defendant, that was, becauſe the 
Debt was in the Debet & detinet, and the Heir privy 
to the Anceſtor, and the Devilee not; and fo, for Con- 
formity Sake, the Statute, in an Action at Law, di- 
rected that the Heir ſhould be a Co-Defendant ; yet 


-_— 


Lord Chancellor Cowper : It is the Act of Parlia- 
ment makes this Aſſets in the Deviſees Hands; and that 
requiring the Heir to be made a Defendant, you muſt 
follow the Remedy therein preſcribed ; and this Bill in 
Equity, is as an Action at Law; otherwiſe if there 
were no Heir; and perhaps it might be otherwiſe too, 
if the Bill had charged that the Plaintiff had made In- 
quiry, and could find or diſcover no Heir. 


5 | Dung 


De Ti erm. * Michaelis, 1707. 101 
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Young verſus Cottle & 8 cont. S 


13 HE Arche biſhop of Canterbury i in 16 73. granted a0 3 574 
the Regifter's Office of the Prerogative- Court to Deed of ſuch 
Mark Cottle, ova and Sheldon, for their Lives; Sheldon 3 — 1 
dies, Exton declares by Deed, that his Name was uſed be paid out 
in Truſt for Mark Cottle, and covenants to depute Mark cu 
Cottle, his Executors or Adminiſtrators, or ſuch as he mandable; 
ſhould appoint, and in the mean Time to receive the 

Profits to ſuch Uſes, and under ſuch Truſts, as Mark 


cottle ſhould direct. 


Mark Cottle by Deed (executed ſo long fince as in 
1679. and all of his own Hand-writing,) appoints, 

that after his Death, one Richard Hoar, who was then 
in his Office, ſhould be the Deputy Regiſter ; and in 
caſe of his Death, or Removal, ſuch other Perſon as 
his Executors ſhould appoint ; and dixects ſeveral An- 
nuities to be paid out of che Office, and that one 
Moiety of the Surplus ſhould be paid to his Wife for 
her Life, and after her Death, to the Defendant's Fa- 
ther Mark Cottle the younger, (being Nephew of old 
Mark Cottle) and the Defendant; and the other Moie- 
ty to belong to the {aid Mark Cottle the N ** and 
the Defendant his Son. 


Under this Deed (old Mark Cottle's Wife being dead, 
and 'Mark Cottle the Nephew being alſo dead,) the De- 


fendant ſurviving his Father, became well intitled to 
the whole Profits of the Offer. 


But old Mark Cortle did, by 1 ſubſequent Deed 
in 1681, make different Appointments of the Profits 
of the Office, under which the Defendant was intitled 


94 to 


ä = 
N NI Reba, 1707. 


to the Profits . a Moiety of the Office only, = 

Hoar (who: was to be Deputy. of the Office after old 

Mark's Death,) died; upon which old Mark, by the | 
latter Deedz a opointed another Deputy, and ſpon afrer | 
old AM ark Cortle:died leaving his: Widow / Executrix, who, 4 
elaiming a greater Intereſt! in the Office under the lat= *' 
ter, than under the former Peed, cqncealed the former ; ; 
and a good Account was given in Progf, Why the De- 
ry did-not claim under the. firſt Deed, Fj ſo many 
Years, vue os e his Share under the ſecond Deed. 


3348324 


3 
£5 


Aa" now the only Gelen was, Which of thele 
two Desde ſhould prevail ? 
F 

ce; Was «ak fed, chat he firſt Deed, being an n abſo- 

lute Diſpolition: ak the Profits of the Office, without 

any Power of Revocation, ought to ſtand; and tho 

this firſt Deed was all along in the Cuſtody or Power 

* old Mark Cottle, yet ſo, (generall y) were all volun- 

tary Settlements, | notwithſtanding which, in caſe of 

(a) Vide 2 «(9 two difterent voluntary 3 of the ſame E- 1 
vern. 73. ſtate, the firſt ſhould prevail; and the Caſe of the | 


Clavering 


verſus Cle. Ducheſs of Albemarle (b) and the Earl of Bath was cited, 


vering, ac- 


cord 64 Where there was a voluntary Settlement, and a Power 


1 bol Nl of Revocation in the Preſence of fix Witneſles, where- 
1 E verſus Gil- 

1 zam contra. Of three were to be Peers, and there was a Writing 
= 888 " importing a Revocation, * not being atteſted accord- 
1 3 b. 55. ing to the Power, it was not ſufficient. 
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bo -On the er Side it was ak. that this Ap- 
FR pointment of 1679. in the firſt Deed was in the Na- 
* ture of a Will, and conſequently revocable by any 
1 latter Deed. 
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Jo — The firſt Deed is only an — 
and therefore clearly countermandable by the ſecond; 
1 and 
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De Term. J. Michaelis, 17079. 183 


and it is no more, than if one ſhould appoint his Bailiff o 
his Manor of Dale, to pay one Moiety of the Profits to 

A. and the other Moiety to B. this is countermandable 

at Pleaſure; and by the ſame Reaſon that old Mark 

Cottle could appoint another Deputy, after his Death, 
to marage the Office, (Hoar the appointed De- 

puſty ms dead,) Jo could he alſo make another Diſ- 
poſition of the Office. | 


3 Whereupon the Court decreed againſt the firſt Deed 
= 1 Farourof the ſecond, and that the firſt ſhould be 
delivered up. WE, 
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Caſe 24. 


Term. S. Hillarii, 


0 30S. 


Collins verſus Plummer. 


NE in Conſideration of Marriage ſettles Lands 
upon himſelf for Life, Remainder to his in- 


2 Vern. 635. 


Upon a Set- 
tlement A. is 


made Te- tended Wife for Life; Remainder to the Heirs of 


nantforTate, his Body on his Wife to be begotten; Remainder to 


Remainder : a 
to the Heirs his Own right Heirs. 


of his Body | | 
by his Wife Fane, and in the ſame Deed A. covenants not to ſuffer a Recovery, but that the 


Lands ſhall be enjoyed according to theſe Limitations ; A. does ſuffer a Recovery and de- 
viſes the Lands; the Covenant good to bind the Aﬀets ; but 4. being Tenant in Tail, and 
as ſuch, having Power to ſuffer a Recovery, the Lands deviſed ſhall not be affected. 


And in the Deed of Settlement there is a Covenant 
with the Truſtees from the intended Huſband, for him- 
ſelf and his Heirs, that he will not diſcontinue, dock, 
or ſuffer any Recovery, to bar the Limitations in the 
Settlement, but that the Iſſue of the Marriage ſhall 
enjoy and hold the Premiſſes purſuant to the ſaid Li- 


mitations. 


The Marriage takes Effect; and they have Iſſue a 
Daughter, who marries the Plaintiff, and to whom her 
Father, who made the Settlement and Covenant, gave 
a conſiderable Portion. 
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The Father afterwards ſuffers a Recovery to th 
Uſe of himſelf and his Heirs, and then deviſes the 
Lands in Truſt for his {aid Daughter for Life, with 
Remainder to her firſt, &c. Son in Tail Male; and if 
the Daughter ſurvived the Huſband, to the Daughter 
in Fee; but if the Daughter ſhould die firſt, then the 

Remainder over, and dies. | 


The Huſband and Wife bring a Bill againſt the De- 
viſee and Executor of the Father for a ſpecifick Perfor- 
mance of the Covenant; and for the Plaintiff it was 
inſiſted, that this Covenant was not only a good Cove» 
nant, but bound the Land. | 


2 


And tho' a Condition that Tenant in Tail ſhould 
not ſuffer a (a) Recovery, was void, juſt as a Condition (a) 1 Init 
that Tenant in Fail ſhould not alien was; yet, in each“ 
of thoſe Caſes, a Covenant not to alien, or a Cove- 
nant that Tenant in Tail ſhould not ſuffer a Recovery, 
was good. 2 810 


— ˙¹m —— ——————— ————  ___—_— 
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1 


1 Then if this Covenant was a good Covenant, it 
> ſhould in Equity operate as a Diſability upon the Fa- 
* ther from ſuffering a Recovery; eſpecially, in regard 
it was in the Marriage-Settlement, and: conſequently 
to be taken as Part of it; and it was compared to the 
Lord Peterborough's Caſe, where there was Tenant for 
Life, with a Power to make Leaſes, and the Tenant 
for Life covenanted he would not make Leaſes ; but 
afterwards, notwithſtanding his Covenant, executed 
ſuch Power; upon which Equity ſet aſide the Leaſes; 
and for the {ame Reaſon Equity ſhould ſet aſide this 
Recovery, or at leaſt decree, that thoſe claiming under 
tit, ſhould convey ſuch Eftate to the Daughter and Heir 
of the Marriage, and in fuch Manner as ſhe ſhould 
e |= have taken, if ſuch Recovery had not been ſuffered. 
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De Term. F. Hill. 1708. 

On the contrary it was urged, that a Condition 
that Tenant in Tail ſhould not alien by Recovery, was 
void; and a Covenant, if it would affect the Land, 
was the ſame Tie upon the Land as a Condition, an 
conſequently mult be void too. N | 


That it was an uſeful Maxim in Law, that Lands 
ſhould not be unalienable. 


But Beſides, the Deviſe, as here penned, anſwered 
the Intent of the Settlement; and it was the Huſband 
of the Daughter that would now have the Intail in 
the Daughter, in order, that by a Recovery, he might 
get the Eſtate veſted in himſelf, and deprive the Fa- 


mily of it ; whereas by the Limitations in the Will the 


Eſtate was ſecured to the Heirs Male of the Marriage 


and the Wife, if ſhe ſurvived, was to have the Fee. 


Lord Chancellor : The Covenant being in the ſame 
| Deed with the Settlement, proves that the Convey- 
ancer knew very well that the Father might ſuffer a 

Recovery, and that it was an Intail in him, 


Articles to And tho, if this were only Articles by which Lands 
ſettle Lands were covenanted to be conveyed to A. for Life, with 


to one for 


Liſe, Re. Remainder to the Heirs Male of his Body; on a Bill 


mainder to | 3 a 
8 brought for the Execution of ſuch Articles, the Lands 


bis Body; would be ſettled upon 4. for Life, (a) with Remainder 


in ene to his firſt, Oc. Son in Tail Male; yet here it is the 


Articks, E- Cale of an actual Settlement, and not of Articles. 
quity mall a 


go according to the Intent, and not direct an Eſtate- tail according to the Words. (a) See 
the Caſe of Trevor verſus Trevor poſt, | | 


The Conveyancer knowing therefore, that it was 


an Intail in the Father who took by the ſame Deed, 


it 1s plain the Intention of the Deed was, that the 
Parties ſhould rely and depend on the Security of the 
4 | : Father's 


— 


De Term. J. Hill. 1708. 


Father's Covenant; and Equity ought not to vary or 
alter the Security which the other Side has agreed to 
accept of, for that would be going beyond, and conſe- 
quently againſt, the Intent of the Parties. | 


4. 


„ 
r 


It may be compared to the Caſe of Lord (a) Mar- One cove- 


— £ | 5 , ; ts < 
rington and Sir Stephen Langham, where one covenanted eve tis 


to leave his Daughter 10000 J. and it was ſought by Daughter | 
147 ag . . 00001], E- 
the Bull to make the Party give Security for Perfor- quity wil 
mance of this Agreement; but denied per cur; becauſe . 
the Plaintiff agreed to accept of the Covenant, and any further 


Equity would not alter the Agreement of the Par- Xi 
0 we RI . . — - n this 
ties: And this differs from the Caſe of Lord Peter- Covenant, 


borough ; becauſe here the Covenant is in the ſame + Ton bu 
Deed, but there was an Agreement ſubſequent. to the ted. 
raiſing of the Power, to extinguiſh it. Further, in this Gd i 
Cale the Intent of the Settlement is more effectually Chan. 89. 
anſwer'd, than it would have been if the Land had * 
deſcended in Tail to the Daughter; for then it would ſus Brander. 


have been alienable/ from the Iſſue Male; whereas here 


it cannot; and therefore I am of Opinion, the Cove- 
nant does not bind the Land, ſo as to defeat the Will 
or Recovery. 


But it being preſſed, that they might be at Liberty 
to ſue the Executor, and recover out of the Perſonal 


Aſſets, and in order thereto, that an Iſſue might be di- 
rected: a 


Per Cur”: Then let the Iſſue be, not what the Husband 
but what the Wife, or her Iſẽe, is damnified by the 
Breach of this Covenant, Tr 
Ibo ſurely the Plaintiffs come too ſoon in this 
_ Caſe, for the Wife may ſurvive ; and the whole being 
limited to the Wife, if ſhe does ſurvive, ſhe perhaps 
may be no Ways damnified, 1 
| Dp 0 
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Alſo it being alledyed, that the Teſtator did more- 


over give a Portion to the Daughter, the Defendant 
ſhall have Liberty to give in Evidence any Thing of 


that Kind, which may tend to a Satisfaction of this 
Breach of Covenant. _ 

The Court likewiſe obſerved, that the Covenant in 
this Caſe was, not only that the Father ſhould not 
ſuffer a Recovery, but that the Premiſſes ſhould be 


held and enjoyed purſuant to the Uſes limited, which- 


latter Covenant, being executory, was the ſtronger, as 
it might afford ſome Pretence for a ſpecifick Perfor- 
mance thereof: But upon the whole 


＋ 


His Lordſhip thought the latter Covenant was to be 
conſtrued as relative to, and dependant upon, the for- 
mer, and to be reſtrained by that; and to have meant no 
more, than that the Father ſhould not, by ſufferin g a 
Recovery, prevent the Premiſſes from being enjoyed ac- 
cording to the ſaid Limitations. 


* 


Caſe 28. 


Lord Chan- 
' cellor Cow- 


Watts & af verſus Ball & al. 


HE Cale in Effect was: One ſeiſed of Lands in 
3 Fee had two Daughters, and deviſed his Lands 
this Caſe is to Truſtees in Fee, in Truſt to pay his Debts, and to 

convey the Surplus to his Daughters 
re dall 8 8 ters equally. 
be a Tenancy by the Curteſy of a Truſt, as well as of a legal Eſtate. 8 


4 


Per. 


The younger Daughter married and died, leaving an 
Infant Son and her Huſband ſurviving. 


The eldeſt Daughter brought a Bill for a Partition; 


and the only Queſtion was, whether the Huſband of 
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De Term. S 


the younger Daughter ſhould have an Eſtate for Life 


4 A % 


conveyed to him, as Tenant by the Curteſy? _ 


: The Huſband | in his Anſwer had ſworn, that he 


that ſhe was: ſeiſed in Fee of a legal Eftate in the 


| Moiety ; that at. the Time of the Marriage the was 
in the actual Receipt of the Profits of ſuch Moiety ; 
and it was admitted, that this Truſt was not diſcover'd, 
until after the Death of the younger Daughter, nor 
until it was agreed, that a Partition ſhould made. 


|  Decreed by Lord Chancellor, that (a) Truſt Eſtates 
were to be governed by the ſame Rules, and were 


within the ſame Reaſon, as legal Eſtates ; and as the 


Huſband: ſhould have been Tenant by the Curteſy, had 
it been a legal Eſtate, ſo ſhould he be of this Truſt- 
Eftate ; and if there were not the {ame Rules of Pro- 
perty in all Courts, all Things would be, as it were, at 
Sea, and under the greateſt Incertainty. 
= 


9 


His Lordſhip added, that this being a Caſe of ſome 
Difficulty, he could have wiſhed it had not come before 
him as a Cauſe by Conſent; but his Opinion was, that 


the Huſband ought to be Tenant by the Curteſy; and 
the rather, becauſe it appeared that he, upon his Mar- 
riage, did conceive and preſume his Wife to be ſeiſed 
of a legal Eftate in the Moiety, and had Reaſon to 
think ſo, ſhe being in Poſſeſſion thereof. 


| Wherefore it was decreed, that an Eſtate for Life 
in a Moiety in Severalty, ſhould be conveyed by the 
Truſtees to the Huſband, with Remainder in Fee to 


his Son. : 


5 — 


(a) Vide ante 
Philips ver- 
ſus Philips. 
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In his Gaſs Mr. the, (be was for the Huſband) 
(a) 2 Vern. cited the Cale of Speerapple verſus (a) Bintion, Where 


* Money was deyiſed to be laid out, for the Benefit of a 


Money is to Feme Sole, in the Purchaſe of Lands in Fee; the Feme 
b. r Married, and had Iſſue, and died, the Huſband ſurvi- 
of Lands in Virig; and decreed in Equity, that tho the Morte Was 
* o not inveſted in a Purchafe during the Life of the Wife, 
the Wife, yet in regard, in this Caſe, if i. had been ſo laid out, 
Wiebe. the Huſband would have been Tenant by the'Curteſyz; 2 
niger al and that this was as Land in Equity, therefore the 
2 Hufband was equally intitled. 7 7 
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And Mr. Vernon told me, that 'tho' in the Caſe of 


0 Caſes in (b) Lady Radnor and Vanitthenty it was decreed in E- 
+ Turk, By 


Whether Quiity, and affirmed in tlie Horſe of Lords, that a 


d an Feme Dow reſs ſhould not have the Benefit of a Truſt- ; E 
have the Be. Term, where the Huſband died ſeiſed of the legal E- 


Lo of the Freehold, yet that the contrary, on Con- f 
Term. Vide ſideration, was Uecreed by Sir John Trevor Maſter of 
pee the Rolls, in the Caſe of Dudley (c) verſus Dudley. 


verſus Mray. 
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(c) Precsdents i in Chan. 2 41. But in what Caſes, and under what 
Circumſtances a Dowreſs ſhall have Relief in this Court, ſee diſcuſſed at 

Y large by the late Maſter of the Rolls (Sir Foſeph Jekyll) in his Reſolu- . 
Yor in the Caſe of Banks and Sulton poſt. , 
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Lamplugh verſus Lamplugh. Caſe 26, 


NE had two Sons by ſeveral Ventets, upon the pager by: 
younger of which, an Eſtate was ſettled expec- an Eſtate in 


tant upon his Mother's Death; and the Father pur- his pounce? 


| . 5 his younger 
chaſed an Eſtate, Part Freehold of Inheritance, and Sen and of a 


| 1 « + Truſtee; it 
the other Part a Leaſe for a Term, of Years (of which ſhallbetaken 


Land he himſelf had the Inheritance;). and bought theſe as an Ad- 


| ö Vvancement: 
Lands, the Freehold, .1N the Names of the younger S0 the a Re- 
Son and the Father's Nephew, and the Leaſehold, in 59" > 


** ſettledon the 


the, Names of the younger Son and the Father's.Mother. younger Son, 
| | | expectant on 


the Mother's Death. 


But in the Conveyance, the whole Purchaſe : Money 
was mentioned to be paid by the Father. 


After this, the Father took the Profits during his 


v 


Life, and died, leaving the younger Son about the Age 


of eight Years. 


The eldeſt, Son brought his Bill againſt the younger 
Son and the reſpective Truſtees, inſiſting, that the Mo- 
ney being mentioned in the Deed to haye been paid by 


the 
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the Father, this made the Defendants Truſtees: for the 
Father, and conſequently for the Plaintiff, | 


But the Truſtees diſclaiming any Intereſt in the 
Eſtate, it was decreed by the Lord Chancellor, 1ſt, That 
the younger Son was a Son unprovided for, notwith- 
ſtanding this Reverſion which he was intitled unto 
after his Mother's Death; for the Mother might ſur- 
vive the Father many Years, and in that Time the 
younger Son might ſtarve, if he were to have no other 
Proviſion. Pe Te 


2dly, That if the Purchaſe had been made in the 
younger Son's Name only, this had been plainly an Ad- 
vancement of the younger Son, and no Truſt; and 
the preſent Caſe did not differ, in regard the Perſons 
named with him did diſclaim ; and eſpecially, ſince 
prudential Reaſons might be given, why theſe Perſons 
were Joined, (viz) that they might help and protect 
the Infant younger Son; alſo to prevent the Eſtate's 
deſcending to a remote Relation, in caſe the younger 
Son by the ſecond Venter ſhould have died before his 
Father; for in ſuch Caſe, a Court of Equity might have 
ſaid, if the Father were to come for the Eſtate, that 
tho this would have been an Advancement, in cafe 
the younger Son had lived to have enjoyed it, yet the 
younger Son dying, the Truſtees ſhould, in Equity, 
have conveyed it back to the Father; and this might be 
the Uſe and Intention of naming theſe Truſtees : Be- 
ſides, the younger Son being but eight Years old, was 
unfit to be a Truſtee, and therefore muſt be intended 
to have been named for his own Benefit. 


24ly, It was alſo ruled, that the Statute of Frauds 
and Perjuries, which ſays, © (a) That all Conveyances, 
“ where Truſts and Confidences ſhall ariſe or reſult 
* by Implication of Law, hall be as if that Act had 
1 a 5 a never 
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never been”, muſt relate to Truſts and equitable In- 
zereſts, and cannot relate to an Uſe which is a legal 
Eſtate. . 


Laſtly, That parol Evidence ſhould be admitted to 
ſhew the Intention of the Father, that this Conveyance 
was for the Benefit and Advancement of the younger 
Son; becauſe it concurred with the Conveyance, and () Vide the 
was only to rebut (a) a pretended reſulting Truſt : And **. Cate. 
as to the Father's taking the Profits during his Life, 
that could be no Evidence of a Truſt for him, for it 
muſt be intended to have been done by him as Guar- 
dian () to the Son. VF Ng 


| . | Read. 
And the eldeſt Son's Bill was diſmiſſed with Coſts. 
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7 Vern, 


648. HE late Duke of Beaufort by his Will gave ſeve- 
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Cie 27. Lady Dowarer gradi verſus Ducheſs 
Dowarer of Beaufort. 


2 ral ſpecifick Legacies to all his Children and 
tor he a Grandchildren, and deviſed the Uſe of his Silver Plate, 
particular for the Service of his Table, to the Defendant his 


Legacy, and 


yer held in. Ducheſs for her Life, and afterwards to his Grandſon 
3 the the now Duke; and appointed the Defendant the 
Ducheſs his Executrix, without making any expreſs 


Diſpoſition of the Surplus. 


The Queſtion was, whether the Ducheſs the Execu- 
trix ſhould have the Surplus, or whether it ſhould go 
* to the Statute of Diltribution ? 


And after ſolemn Argument, Lord Chancellor Cow- 
per decreed the Surplus to be diſtributed among the 
next of Kin, upon the Authority of Foſter and Munt's 

Vide ern. Caſe (a), reſolved in the Houſe of Lords: The Rea- 
b. 8. bons of which Reſolution were, that where the Teſta- 
tor gives Part of his perſonal Eſtate to his Executor, 


1 this 
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5 excludes him from the reſt; for that the Executor 
cannot have all and ſome; ſo that as to the Surplus 
the Teſtator dies inteſtate, and it ſhall be diſtributed. 


And though it was objected, this was only the Uſe 
of the Plate deviſed, and not the Plate itſelf ; his Lord- 
ſhip ſaid, Still this was a Bequeſt of an Intereſt out of 
the perſonal Eſtate, and the {maller it was, the more 
it ſhewed that the Kindneſs of the Teſtator towards 
the Legatee was {mall. However, the Smallneſs of the 
Bequeſt was not material ; for an expreſs Legacy of 
5 1. to an Executor, excluded him from the Surplus as 
ſtrongly as a Legacy af 25 l. and 251. as much as 
25001. and ſo 4d infinitum. | 


Secondly, With regard to the Objection of this being the 
Caſe of a Wife, the Court took Notice, that there 
were not wanting (a) Inſtances of the Surplus being () vide fe. 
diſtributed, even in ſuch Caſes ; and that it would oc. veral Inſtan- 
caſion great Incertainty, if the Nearneſs of the Rela- Kind ces 
tion ſhould make a Difference; for then, where the 28 
Brother, Siſter, Son, Nephew, Cc. were made Exe- Do 
cutors, and alſo expreſs Legatees, each of theſe Cafes *"2 
mult create new Points, and ſo it would be impoſſible 3 
to know where to ſtop. "1 
Thirdly, To what had been urged, that the Teſtator 
could not be ſaid to die Inteſtate as to the Surplus, 
when he had made an Executor (5), and by expreſs () Poſt 
Words had ſaid, [This is my Will.] The Caſe of a wo 
Foſter and Munt was ſaid to be liable to the ſame Ob- Kigh:1y, 
jection. It was allowed, that had there been plain 5 


Proof of the Teſtator's declaring or intending his Wife Where the 


Surplus is 


to have the Surplus, this would have intitled the Wife not diſpoſed 


thereto; even though ſuch Proof were but Parol Proof; % the | 


for Proof may 
be admitted 


to ſhew that the Teſtator intended to give the Surplus to his Executor, it being only to rebut 


an Equity ariſing by Implication in Favour of the next of Kin. 
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116 De Term. J. Hill. 1709. 
; for the Wife, as Executrix, had the legal Title to the 
Surplus; and this Parol Proof would be only to rebut 


„ Equity ariſing to the next of Kin, by reaſon of the 
Ide — 
ceding Cafe, expreſs Legacy given to the Executrix. 


But that the Proof in "the preſent Caſe, of the Duke's 
Intent, was altogether doubtful and uncertain ; 
[which was however allowed to be read. | 


The Court alſo admitted the Caſe of the Canned 


{a) 2 Vern. (a) of Gainsborough verſus the Earl of Gainsborough, where 
& vide ante 


p. 9. 


cutrix, and inſtructed the Counſel that drew the Will, 
to inſert therein a Deviſe of the Surplus of the per- 
{onal Eſtate to the Counteſs, and the Counſel declared 
that it was unneceſlary, for that ſhe would have it 
of Courſe as Executrix ; upon which it was decreed 
that the Counteſs ſhould have the Surplus; it being 
unreaſonable that the Executrix ſhould ſuffer by the 
Obſtinacy of the Counſel, and by his Refuſal to fol- 
low his Inſtructions. 


But afterwards, in the principal Cafe, on an Appeal 
brought by the Ducheſs the Executrix in Domo Proce- 
rum, this Decree was reverſed; Lord Guernſey and 
other Lords declaring, that the Reaſon, upon which 

(4) Sed vide the former Decree of Foſter and Munt (b) was grounded, 


it Far- 
vgn ver- Was the Fraud, and the Will's being drawn at a Tavern. 


ſus Anight- 
ley, where, by the better Opinion, no Fraud was proved in that Caſe, 


And upon” the Decree of Reverſal in the Houſe of 
| Lords, Lord Keeper Harcourt founded his Decree in 
{c) 2Vern. the Caſe of Ball and Smith (c) 17 12. 


675. 


Philip 


the late Lord Gainsborough made the Counteſs his Exe- | 


De Term. J. Hill. 17-9. 117 


Philips verſus Carew. - 
; | HE Bill was brought to diſcover a Title to Land, Bill lies to 
and, for an Account of the Probes and to per- Teſtimony 
peruate Teſtimony, &c. - before Trial, 
on Affidavit 


: annexed that the Plaintiff's Witneſſes were inhrm and unable to travel; 


The Defendant anſwered as to the Title, and de- 
murred as to pexpetuating Evidence, in regard the 
Plaintiff might bring his Ejectment, and examine his 
Witneſſes at "the Trial. 


And upon Affidavit that the Plaintiff's Witneſſes 
were infirm, and unable to travel, the Demurrer was 
oc the Maſter of the Rolls, and afterwards by 
the Lord a a on a Rehearing. But it was admit- 
ted by the Lord Chancellor, that without ſuch an Af- 
fidavit, the Demurrer would have been good, it being 
a common Suggeſtion in a Bill, but when {worn, if 
ſuch a Demurrer ſhould be allowed, it might intro- 
duce great Inconveniences and Hardſhips, and a Failure 


of Juſtice. 
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D E 
Term. Paſchæ, 


Il'7 10. 


| Caſe 29. Duke of Hamilton & Ux verſus Lord 


Lord Chan- 


cellor Cow- A. 0 h U B. 
per. 


oe UKE Hamilton married the Daughter and Heir- 
1 eſs of the Lord Gerrard, and the Articles - of 
Husen Marriage were agreed on with great Deliberation, one 
before Mar- of which was, that Duke Hamilton ſhould within two 
rage cove- Days after Marriage, for the Peace of the Family, re- 
8 leaſe to the Lady Gerrard (being the Mother and Guar- 
Guardian dian of the young Lady) all Accounts of the meſne 
of all Ac- Profits of the Eſtate; it being inſiſted upon by the 
. e Mother at that Time, and admitted by the Duke, that 

the Charge of the Education of the young Lady, and 

the Intereſt paid by the Mother upon a Mortgage of 

good Part of the Eftate, which had been diſcharged by 


her as Guardian, would come to as much as the Pro- 
fits of the Eſtate. 


Alſo it was admitted by the Parties, that the Mo- 
ther was intitled to her Dower of a Third of the E- 
fate, which was in Mortgage for a Term of Years, 

but the Mortgagee had never entered upon the 1 
2 es. 


De Term. Paſchæ, 1710. 


"hy And in the Marriage Articles the Duke bound 


himſelf in the Penalty of 10, ooo l. to the Lady Ger- 
rard, for the giving this Releaſe within the ſaid Space 
* two Days after the 3 


Duke Hamilton was ſued upon theſe Articles at "TS 
and brought his Bill in Equity to be relieved againſt 
them, and for an Account of the meſne Profits. 


Firſt, It was urged for the Defendant, who was Ex- 
ecutor to Lady Gerrard, that here was no Surpriſe or 
Miſrepreſentation, but a very ſolemn Agreement, and 
which tended to the Peace of the Family. Secondly, 
That if the Duke had, after the Marriage, given ſuch 
Releaſe, Equity would not have relieved againſt it; and 
for the fame Reaſon it ought vt to relieve againſt a Co- 
venant for the giving ſuch Releaſe. Thirdly, That if 
Agreements (though upon good Confideririon and De- 
liberation) could not be made, it might turn to the 
Diſadvantage of Infants ; for then no Guardian could 
be ſecure from Suits, which would end in diſcouraging 
all Treaties of Marriage on Behalf of thoſe that were 
m W ardlhip to them. But, 


Lord Ar ſaid, That admitting there was 


no Surprize in the gaining of this Covenant from Duke 
Hamilton, (as there ſeemed to be none) it being agreed 
upon after great Deliberation, arid Advice of Counſel 
on both Sides: 


And admitting there had been no Concealment of 


the Matters to be accounted for, (though in this Caſe 
the Particulars of what was to be I did not ſo 


fully appear as they might and ought to have done :) 


Yet this Covenant to make ſuch Releaſe ought to 


be {et aſide, as it ſeemed to be extorted from the Duke 
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De Term. Paſchz, 1710. 


4 


(a) Salk. 
156. 


2 Vern. 392, 


588, 652, 


o 


2 


by one who had a Power over the young Lady courted 
by bim; by one who had a Power over her, as her 
Parent; which ought not to have been made ule of 
in this Manner. | 


That it was as if the Mother ſhould ſay, You ſhall 
not have my Daughter, unleſs you will releaſe all Ac- 
counts. N | 


That this Agreement was within the ſame Reaſon 
as a Marriage-Brokage Agreement, which had been ſo 
often condemned in Equity. (a) 


A Bond to give Money if ſuch a Marriage could be 
obtained, was ill: And, 

Buy the ſame Reaſon, a Bond to forgive a Sum of 
Money mult be ill alſo. 


That the Caſe of a Mother or Guardian- inſiſting 
upon Gain for conſenting to a Marriage, muſt be a 
much more frequent Miſchief, and in all Probability 


oftner happen, than an Agreement of this Nature with 
a third Perſon. 


That it was moft natural in this Caſe to treat with 
the Guardian; and to tolerate ſuch an Agreement, would 
be paving a Way to Guardians to fell Infants under 
their Wardſhip; and the greater the Fortune was, the 
greater would be the Temptation to treat in this Man- 
ner with the Guardian, in order to ſuch a Marriage. 


And though ſuch Releaſe, had it been given, after 
Marriage, by the Huſband, of all Accounts to the Guar- 
dian, might be good; it would be, becauſe if ſuch Re- 
leaſe were given after Marriage, it muſt be preſumed 
to be given freely ; whereas this Covenant could not 


I 3 | be 


* "De Term Paſtha, 1719. | 


be th pole to be made freely, in regard chat Duke, 
might rcalonably apprehend, - he muſt have: falt. n 
Von e if be Te yn the IEE 3 1 


riage, N the Heir 2 agrees to repay (a) back (0 2 


ſo much out of it to the Father; the Heir is under Nw. 


the Awe of his Parent in ſuch Cafe, and nat fup ppoſed FO = 


to act freely; for which Reaſon a Court of ea re- ry Chauncey, 


cited in the 
lieves againſt all ſuch private Agreements. And there- 55 


fore Lord Chancellor relieved againlt this Covenant to in Chancery 


give a Releaſe. 89. 


Secondly, As to the Point of Dower, it had been ob- Husband 
ſeiſed in 


jected for the Plaintiff, that this was a Gift in Law, Fee mort 
not in Equity, and that there could be no Dower of Bes for 


Fear 8, and 


a Truſt, nor conſequently of a Truſt Term: And ſup- marries, the 
poſing a Judgment in Dower had, in this Caſe, been wee | 


never en- 


recovered, yet there muſt have been a (b) Ceſſet execu- ters ; the 


W 
tio during the Term; and it being ſo at Law, Aaquitas Wiſe onthe 


ſequitur Legem. PRE Lady Radnor and rr 8 her Huſ- 


band ſhal! 
Caſe was cited, Caſes in Parliament 69. de endowed. 


„. 
29 I. & poſt Lady W. liams verſus Sir Boucher Wray. 


But Lok Chancellor contra: There ought to be an 
Allowance of the third Part of the Profits for Dower 
to the Mother, or her Repreſentative. The Caſe of 
Lady Radnor verſus Vandebendy was, where there was 
a Purchaſer of the Lands, againſt whom the Dowreſs 
{ought Relief in Equity as to her Dower: Whereas 

Here, when the Mortgagee never inſiſted to enter 
for his Mortgage, it would be hard that the Heir ſhould 


inſiſt upon it to prevent the Dower. Beſides, ſhe (had 
Fi 3 there 
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: De Term. Paſcbæ, 1710. F 


there been Occaſion) could have redeemed the Mort- ts 
gage. And as to the Want of a formal Aſſignment of 
Dower, that is nothing in Equity; for fill the Right 


in Conſcience is the ſame: And if the Heir brings a 


Bill againſt the Mother for an Account of Profits, it is 
moſt juſt that a Court of Equity ſhould, in the Ac- 
count, allow a Third of the Profits for the Right of 


Dives, 


Note, 2 Chanc. Caſes 157. Odour verſus Chapman 
was cited as a ſtronger Caſe, 


ITE 5 | = -_._ 
SENT © as 
Term. S. I rinitatis, 
1710. 
Honor verſus Honor. \Caſe zo. 
5 | = Cow- 


Rticles were made before, and in Conſideration of | — 
Marriage, and entered into about twenty-five 658. 
Years ſince, whereby Lands were agreed to be ſettled Articles and 
to the Uſe of the Huſband for Life, Remainder to the Settlement 


mentioned 


Wife for Life, Remainder to the Heirs of the Body of to be made 
the Wife by the Huſband begotten, Remainder to 5 the oh ro 


ance thereof, 


Husband 1 in Fee. | were both 


made before 


the Marriage, but the Settlement varied from the Uſes in the Articles: Decreed to go accord- 
ing to the Articles. | 


Sometime afterwards (but before the n. the 
Settlement itſelf was made, and recited the Articles; 
and in Purſuance of the Articles (for ſo it was mentioned 
in the Settlement) theſe Lands were limited to the Uſe 
of the Huſband for Life, Remainder to the Wife for 
Life, Remainder to the Heirs of the Body of the Huſ-. 


band on the Wife to be begotten, Remainder to the 
Hulband in Fee. 


The Marriage took Effect; and there was Iſſue one 


Son (the Plaintiff,) and the Huſband married ag gain, and 
had ſeveral other Children. 
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It was proved that the Intent of the Parties was, that 
the Father ſhould have but an Eſtate for Life; and 
that it was taken in the Family, and by all the Rela- 
tions, that the Father had no Power to ho or lee 


the Eſtate. 


The Father took up 5007. on a Mortgage of the 
Premiſſes, having got the Son to join in a Fine with- 
out any Conſideration, and the Fee- ſimple and Equity 
of Redemption of the mortgaged Premiſſes were limi- 


ted to the Father. 


The Son brought his Bill to compel the Father to 
reconvey and reſettle the Premiſſes on the Son after his 
Death, and to make the Settlement purſuant to the 
Articles, 


Lord Chlor : It is a plain Miſtake in making 


the Settlement vary | from the Artacles 


The Articles are prudent 1 j and the Wife, 
thou gh ſhe is to have an Eſtate tail thereby, yet cannot 
bar it, but is reſtrained by 11 f. 7. And it was 
plainly intended that the Father ſhould not have a 
Power of defeating and ſtarving the Iſſue. 


And the Articles being ſo, the Settlement, which is 
ſaid to be made purſuant thereto, ſhews there was no 
Alteration of the Intention, nor any new Agreement 
between the making of the Articles and the Settle- 
ment; and this appearing upon the Face of the Arti- 
cles and Settlement, and in the plain Reaſon of the 
Thing, the Length of Time is immaterial. 


Therefore decree the Defendant the Father, and his 
ſecond Wife, to join in a Conveyance to ſettle the E- 
I {tate 
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{ate as by the Articles, (vix.) to the Father for Life, Re- 
mainder to the Plaintiff the Son in Tail. But as to the 
Mortgage, the Son having joined in it, this Court: will 
not ſet it aſide; but let the Father keep down the In- 
tereſt during his Life; and in regard the Defendant 
the Father inſiſts to take Advantage of this Miſtake; 
let the Conveyance be made at his Charge, and let 
him pay Coſts. | oO 


Harvey verſus Harvey. 8 Caſe 31. 


A Having a Daughter married to the Defendant, by 2 Vern, 
* his Will deviſed his perſonal Eſtate to his Daugh- *” 


| | . Deviſe of a 
ter, to hold to her particular and ſeparate Uſe, and perſonal E. 
died ; ſtate to a 

; | Feme Co- 


vert for her ſeparate Uſe, without naming Truſtees : Du: Whether good to bar the Husband * 


Afterwards the Huſband (Part of this perſonal E- 
ſtate conſiſting of a Mortgage) agreed by Writing un- 
der his Hand, that the Wife ſhould enjoy it to her ſe- 
re Up. Jn ” 


And the Queſtion was, (here being no Truſtees to 
whom the Deviſe was made) Whether the Wife ſhould 
enjoy this perſonal Eſtate without its being intermed- 
dled with by the Huſband ? 


Lord Chancellor: This is a great Queſtion, Whe- What ir- 
ther the Huſband {hall be compelled to ler the Wife en- Cumin: 
joy this perſonal Eſtate to her own Uſe?  - undoubt- 
| | | . edly make 

| ſuch Will good. 

For though it is objected, that the Teſtator had a 
Power to deviſe it ſo, and that his Intent was to make 
ule of ſuch Power, yet it b ng given to à married 
Woman, and no Contract precedent or ſubſequent 


K k from 


id 


19. . 
rom mn n 


De Term. J. Trix. 1710. 


from the Hulbard, that he will not intermeddle with 

tt, the Hufband's Title to this Eſtate is ſubſequent to 

the Will; and the Intention bemg tepufnant to the 

Rules of Law, (biz) That a Fetne Covert ſhould have 

(a) Vide a (a) Property in perſonal Goods; it ſeems to me to 
dae have ſome Di fficulty in it. 

port, | 
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Wherefore let it be reſerved as a Caſe to be argued. 


But as to the Mortgage, where the Husband has 
contracted or declared under his Hand, that he would 
not intermeddle with it; though ſuch Declaration 
may be voluntary, yet it muſt be preſumed to pro- 
ceed from a Senſe the Husband had of the Teſta- 

tor's Intent that the Wife ſhould enjoy this Mortgage 
ſeparately; and to be founded on Natural Juſtice, 
though not on Contract. For which Reaſon, the Court 
was clearly of Opinion, that the Huſband ſhould be 
bound by this Agreement. 5 
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And Lord Chancellor ſaid, that if a real Eſtate were 
deviſed to a Feme Covert for her ſeparate Uſe, and a 
Declaration that the. Huſband ſhould not intermeddle 
with the Profits, but that the Wife ſhould enjoy them 
feparately, he doubted this would be a repugnant Clauſe, 
ahd the Huſband would {till enjoy them.“ 


It does not appear either by this Report, or that in Fern. nor even 
in the Regiſter's Book, what was Lord Cowper”'s final Determination 
upon this Point; but the Caſe of Bennet verſus Davis, Which was deter- 
mined at the Rolls in December 172 5, ſeems to have ſettled it. 


1 Burridęe 


De Term. J. Trin. 1710. 127 


Burridge verſus Bradhl. Cale 52. 
| 00 _ 
cellor Cow- 


= . Man has a, Wite and two Daughters, and by his up? Cauſe 
I Will devifes 344001. to be laid ort by his Exetuꝙ 2 


* 


tors in the Purchafe of Annuities in the Excherfuer for ccciv;: 


99 Years Term; and to be enjoyed by his Wife for her Aſſets want. 


Life, ſhe releaſing her Dower; and after her Deceaſe, — -o ta 
to go equally to his two Daughters; and bequeaths verage; but 


„ 1000 J. a- piece to his ſaid two Daughters, payable at gag 
” their Age of 21, or Marriage; and dies, leaving very ov ie, in 
| little more Aſſets than would pay the 3, 400 J. which 3 
was to be laid out in the buying the Exchequer-An- dhe release 
nuities. e n Doper, 


| ſhall be pre- | 
| : | fetred, 

So Money bequeathed to buy Land, or art Annuity, is as a ſpecifick Legacy, and ſhall not 

come in Average. h take 1 Sd 
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And objected, theſe were ll pecuniary Legacies, and 
there being a Deficiency, they muſt al come into A- 
verage; and ſuffer alike ; that Equality-was the higheſt 
| © Equity: And it Would be very bard if the Wife, who 
I might marry again, ſhould go away with all, fo that 
3 the Children might, in her Lifetime, ſtarve, and be 
Vuithout any Subſiſtence. 
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Lord Chancellor: The 3, 400 . ſhall have the Pre- 
ference; and if there be not Aſſets enough to pay the 
other Legacies, they muſt be loſt. 


It is of ſome Weight, that theſe Annuities are to go 
to the Children after the Wife's Death; but eſpecially 
as the Wife is a Purchaſer of the Annuities for her 
Life, by her releaſing her Dower; and for that Money 


ordered by Will, or articled to be laid out. in an An- (a) See the 


nutty, Or in Land, 18 in Equity looked upon as an Authority of 
Annuity, or Land, and conſequently to be taken for a . — 
ſpecifick Deviſe, and not a pecuniary Legacy; it is , er oft 
therefore to be preferred before a pecuniary Legacy. (a) in the Caſe 
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dale 33. Pye verſus Gorge. 
Lord Keeper 


Harcourt, 


Salk. 680. © T was declared by the Lord Keeper Harcourt, that 
Truſtees for | where there were Truſtees appointed by Will to pre- 


preſerving 


contingent ſerve contingent Remainders, and they, before the Birth 
Remainders of a Son, joined in a Conveyance to deſtroy the Remain- 


Join in a | 4 bf WM 
Conveyance ders, this was a plain Breach of Truſt ; and any Per- 
leere the ſon taking under ſuch Conveyance, if voluntarily, or 
Son 4 this » having Notice, {ſhould be liable to the ſame Truſts. 

reach O | | 
Truſt, and Equity will relieve, 


And tho it was objected, that this had been only 
obiter {aid in Equity, and that there never was any 
Precedent of a Decree in ſuch a Cale : 


Lord Keeper ſaid, it was ſo very plain and reaſona- 
ble, that if there was no Precedent in this Cale, he 
would make one. 


But this was not the principal Caſe, which was; 
That there was a Son born before the Conveyance by 
the Truſtees, and the Eſtate being in Mortgage the 

10 . 3 | Son 
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Son came into Equity, after the Death of the Tenant 
for Life, to redeem. 


Agreeably to what was thus declared by Lord Har- 

court, it has been ſince expreſly decreed by Lord Chan- 

cellor King, aſſiſted by Lord Raymond and Chief Ba- 

ron Reynolds, in the Caſe of (a) Manſel verſus Manſel, (a) Vide this 
Dec. 1732. Which was the Caſe of a voluntary Settle- TI 
ment; and where the Court unanimoully delivered it 

as their Opinion, that nothing in common juſtice, 

Senſe, and Reaſon, could be a plainer Breach of Truſt, 

than that thoſe who were appointed Truſtees to the 

Intent to preſerve the Eſtate to the firſt Son, (and for 

that Purpoſe only,) ſhould, directly (b) contrary to their % Vide poſi 


Baſſet verſus. 


Truſt, join in the Deſtruction of the Settlement. Clapham, & 
1 | Elſe verſus 


| 8 : : 8 Osborne. 
But where there is Tenant for Life, Remainder to 


the firſt Son, Wc. and no Truſtees to preſerve contin- 
gent Remainders, in ſuch Caſe, if Tenant for Life, by 
Fine or Feoffment, deſtroys the Remainders, there be- 
ing no Truſtee, there can be conſequently no Breach 
of Truſt; and this being the Law, Chancery will not 
interpoſe : Buit then, as this was a Hardſhip at Law, 
to prevent which, thge Method of appointing Truſtees 
was invented, ſo it is reaſonable that the Truſtees, 
when they let in this Hardſhip by violating the Truſt 
repoſed in them, ſhould themſelves be liable for the 
ſame ; but if the Conveyance be voluntary, or if there 


be Notice of the Truſt, ſuch Truſt {hall follow the 
Land. 
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Caſe 34. Benſon verſus Benſon. 
Sir John 
Trevor Ma- 


fre of the | E WC thouſand Pounds (whereof 1 590 /. were the 
= ORE ife's Portion, and 500 l. the Huſband's Money,) 
ney is agreed We re ws by Articles before Marriage, to be inveſted 
by Articles ; in a Purchaſe of Lands, to be ſettled upon Huſband 
in Land, the and Wife for their L.ives, Remainder to the Heirs of 
Party, who the Body of the Wife by the Huſband, dee to 


would have 


the ſole In- the Heirs of the Huſband. 
tereſt in the 


Land when bought, may elect to have the Money paid to him, and that it ſhall not be laid 
out in Land. 


The Huſband receives the while 2000 J. the Wife 
dies leaving a Son and three Daughters; after which 
the Husband dying Inteſtate, the eldeſt Daughter takes 
out Adminiſtration to the Father, 


The Son brings a Bill againſt his Siſter (the Admi- 
niſtratrix) to have the Money paid to him, electing 
that it ſhould not be laid out in Land, and ſertled as 
had been agreed by the Articles. 


How cont This may be a Prejudice to the Siſters, 
who, if the Lands were to be ſettled, and afterwards 
the Son ſhould dye without Iſſue, and without levying 
a Fine, would be intitled to them under the Contin- 
gency; and there can be no Reaſon to deprive the Si- 
{ters of any Contingency ; and this Bill, tho' {aid to 
be brought to execute a Truſt, does, at the ſame Time, 
ſeak to break it. 

Cur: A Fine cannot be levied of Money agreed to 
be laid out in a Purchaſe of Land to be ſettled in 
Tail ; but a Decree can bind ſuch Money equally as a 
Fine Ho could have bound the Land in this Caſe, if 
bought and ſettled ; and in regard the Plaintiff the Son 

I would 


„ 


; 3 
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word have the intire Intereſt in the Lands when pr pur- 


chaſed and ſettled, and the abſolute Power over them, 
and that a Court of Equity will not decree a (a) vain (9) og 
Thin 8 FJago, & — 
verſus Mood. 
Vie. 1 1 purchaſe and Settlement to be made, 
which the Son; the next Moment, by a Fne only, 
may cut off; therefore ſince the Son elects to have 
the 2000 l. let him take it, and let the Adminiſtratrix 


be indemnified. IN 


| 


Then it was objected by Mr. How, that this was not What D Debt 
as a Debt by Specialty from the inteſtate, but only by ef 
{imple Contract, there being no expreſs Contract from fimple Con- 
the Inteſtate by the Articles to pay it; ſo that it was 
at moſt but a Breach of Truſt, as Money received and 
milapplied. Sed per Cur: Wen We 

It is a Debt by Specialty, aſt to be bald 3 in FO De- 11 TY 
gree; for it is agreed by the Articles (to "bch the Hu: Dg. Se 
band was a Party) that it ſhall be, within ſuch a Time, 
laid out in Land ; ; and the Husband having received 
it, and not having laid it out, has broken that Agree» 
ment; and an Agreement under Hand and Seal, by 
Deed, is a Covenant, and conſequently a Ken 
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Term. S. Hillarii, 


1710. 


Caſe 35. 
Lord Keeper 
Harcourt, 


2 Vern. 668. Exel Webb the Defendant 8 Grandfather and his 


A EG Truftees, in Conſideration of a Marriage between 
ſigns a Term Thomas his Son and Anne his then Wife, and 350 l. 
Fend Portion, did aſſign divers Lands in Horſſey in Gloceſter- 
Truſt for ſhire to Truſtees for the Remainder of a Term of 


1 1000 Vears, upon Truſt to permit the Son to enjoy 


mee to the ſame ſo long as he ſhould live; and after 
Lite, Re. his Deceaſe, then to Anne his Wife as long as ſhe 


mainder to ſhould livez and after their Deceaſe, to permit the 
the Heirs of 


the Bodies of Heirs of the Bodies of the ſaid Thomas the Son and 
and Wie, Anne his Wife to be begotten, to hold the Premiſſes 
Remainder during the Remainder of the 'Term; and for Want of 
to the Hut ſuch Iſſue, to be enjoyed by the right Heirs of the ſaid 


band's right 


| Heirs; the Thomas the Son. 
Wife dies 


leaving Iſſue; the whole Term veſts in the Husband, and he may aſſign it. 


Webb & al verſus M. bh. 


Thomas and Anne had ſeven or eight Children ; and 
he, having ſurvived his Wife, and ſettled about-two 
Thirds of his Eſtate on the Defendant his eldeſt Son, 
(to the Value of about 110017.) and being indebted a- 
bout 300 J. made a Mortgage of the Premiſſes for ſe- 

I curing 
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curing of that Money; and in order thereunto, took 
out Adminiſtration to the laſt ſurviving Truſtee ; and 
afterwards aſhgned this Term to the Plaintiffs upon 
Truſt that they ſhould ſell the ſame, and in the firſt 
place pay off the Mortgage; and then pay the Re- 

mainder to his Executors, to be diſpoſed of by them 


for his younger e, as he ſhould appoint by 
his Will. 


After this he made his Will, and the Plaintiffs Baker 
and Seager, &c. Executors, and ſhortly after died. 


The Plaintiffs the Truſteęs and Executors, being di- 
ſturbed by the Defendant, brought their Bill for the 
Execution of the ſaid Truſt and Will. 


The Defendant by his Anſwer ſet forth the firſt 
Deed of Truſt, and inſiſted, that he, as eldeſt Son and 
Heir of his ſaid Father and Mother, was intitled to 


the Premiſſes by Virtue of that Settlement, and that he 
ought to have the ſame, notwithſtanding his Father's 
Mortgage, Aſſignment, and Will. 


The Cauſe was * before 1 Maſter of the Rolls, 
who diſmiſſed the Plaintiffs Bill. 


But upon Petition to the Lord Keeper, it was re- 
heard by him, who took Time to conſider of it; and 
this Day being appointed for Judgment, Mr. Vernon 


(who was abſent at the Rehearing by Reaſon of Sick- 


neſs,) was heard for the Defendant : 


And inſiſted ſtrongly, that this Caſe was exactly 


the ſame as that of (a) Peacock and Spooner, where (a) 2 Vern, 
a Term for Years was aſſigned in Truſt for one for 43 


Life, Remainder to the Heirs of his Body; which 
Cauſe was heard before Lord Chancellor Jeffereys in 


M m 1688. 
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(a) 2 Vern. 
195. 


(8) 2 Vern. 
23. | 


ſus Rod. 


1688. who was of Opinion, that the Tenant for Life 
had the whole Term, and decreed: accordingly ; but 
afterwards coming on to be reheard before the Lords 
Commiſſioners, (a) they took it, that the Words 
[Heirs of the Body] were a Deſcription of the Per- 
ſon who was intended to take, and reverſed Lord Fef- 


ferey's Decree 3 and upon an Appeal to the Houle of 


Lords, the Commiſſioners Decree was affirmed. 


Alſo n the Caſe of Ward als Bradley, (b) the 
Truſts of a Term were limited to Cole for ninety-nine 
Years, if he ſhould ſo long live, Remainder to the 


Heirs of his Body begotten on his Wife ; Cole diſpoſed 


of the whole Term, and died leaving Children, who 


brought their Bill, and had a Decree in their Favour. 


Sir Foſeph Fekyll for the Plaintiffs : The Rule in E- 
quity is the ſame, as to the Truſt of a Term, as it is 
at Law in Caſes of a Freehold ; ſo that wherever, up- 
on a Limitation of a Freehold, a Man by a Fine or 
Recovery can bar his Iſſue, if there is the ſame Limi- 
tation of the Truſt of a*Term, in that Caſe alſo the 
Party may diſpoſe of the whole Term. 


There 1s a great Difference between our Caſe and 
that of Peacock verſus Spooner ; in that Caſe the Limi- 
tation was for ſo many Years as the Man ſhould live, 
and then to his Wife in the ſame Manner, then to the 
Heirs of the Body of the Wife begotten by the Huſband 
now this was the Eſtate of the Husband, and was a Settle- 
ment made by him, and therefore it was conſidered as 


(2) Vide po in the Caſe of a Freehold (c) upon the Statute of H. 7. 
ayter ver- 


ca. 20. for preventing Womens aliening the Eſtates of 
their Husbands after their Deaths: For there the Wife, 


with a ſecond Husband, was endeavouring to defeat 


the Children of the firſt, Husband ; and this was a 
2 E great 


_— 
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great Ingredient in the Caſe to induce the Lords to go 
{o far. a 9 


Lord Keeper: I never heard it ſaid, before the Caſe 
of Peacock verſus Spooner, that the Limitations of a 
Term in Equity differed from the Caſe of a Freehold 
at Common Law. 


That Caſe 1s the only one which in any Manner re- 
ſembles this; but as it ſeems far from being exactly 
parallel, I do not think my ſelf tied up by it. 


Now that Caſe differs from this in ſeveral material 
Circumſtances: 


1ſt, The Limitation there, was to the Heirs of the 
Body of the Wife; here to the Heirs of the Bodies of 
the Husband and Wife. | 


 _2dly, There the Party had not the legal Eſtate, but 
the ſecond Husband took out Adminiſtration to the 
firſt, and imagining that he had a Right to the whole 
Term, brought his Bill againſt the Truſtees to compel 
them to aſſign. 


In the Caſe before me, the Party aliening has the 
legal Eſtate. 


2dly, In that Caſe there was no Diſpoſition ; 


Here is a Mortgage and Diſpoſition for younger 
Children, which, were the Plaintiffs not to prevail, 


mult be defeated 


— — 
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And therefore, there being theſe material Variations 
between the one Caſe and the other, I think I am at 
Liberty to determine this, as if the Caſe of Peacock ver- 1 
ſus Spooner was out of the Way. 1am ſure, I have often | 4 


heard 
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Father gives 
his Son 40. 
upon Condi- 
tion that he 


heard it 


not diſtu 


ſaid by 'by this Court, that the Caſe of Lady 
Radnor verſus Vandebendy, was of a Na ; 
(a) and that in any Caſe which varied from it, as 
where there was no Purchaſer, they would vary 
tOo. 


The Decree at the Rolls muſt be reverſed; and the 
Truſtees be let into a Redemption of the Mortgage, 
and be decreed to perform the Truſts. 


It ſeems in this Caſe there were 401. given the De- 
tendant by his Father's Will, on Condition that he did 
kl the Truſtees, and they coming now to have 

an Execution of the Truft, and that he might either 


join with them in a Sale, or loſe his Legacy: 


Per Cur: If he will join with them, he ſhall have 
the 401. Legacy; if not, then he ſhall forfeit it. 


does not diſturb his Truſtee; on the Truftee's applying for an Execution of the Truft, Son 
decreed either to yo! in a Sale of the exc on or elfe to forfeit his 40 J. Legacy. 


I 


nc 
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rats Williams, Relif of Sir William Ci 5 


Williams, verſus Sir Bourchier Wray. Haan. 


On a Bill of Review. 


lowed, tho? 
covered Judgment by Default; the Defendant there was a 


Sir B. Wray ol his Bill to be relieved againſt the _ 
Judgment in Dower, on this Equity, (viz.) that as to 

Part of the Lands, (the five Pariſhes in the Plead- 

ings mentioned,) tho the Plaintiff the Lady Williams 

had recovered Judgment in Dower, yet there was a 
ſubſiſting Term for ninety-nine Years in theſe Lands, 

prior to her Marriage; and that the legal Eſtate of 

this Term was in one Mr. Bulkley, as a collateral Se- 

curity for his quiet Enjoyment of certain Lands called 
Lecquidiſſa; that ſubject to this collateral Security, the 

Term was declared in Truſt to attend the Reverſion 

and Inheritance which was in Sir William Williams 

the Plaintiff's late Husband; and that Sir William 
Williams being thus ſeiſed, and having intermarried 
with the Plaintiff, did, by his Will, deviſe theſe Lands 
to Sir B. Wray for "Fj Remainder to his firſt and every 
other Son in Tail Male, with Remainder to his Bro- 
ther Mr. Chicheſter Wray in like Manner, with _Re- 
mainder in Fee-ſimple to the late King William, and 
that the {aid Mr. Bulſely, having been interrupted in 
the Enjoyment of the Leonid Eſtate, was decreed to 
have Satisfaction out of the ninety-nine Years Term 
of the Land in the five Pariſhes. 


'HE Plaintiff brought a Writ of Dower, = 8 


28 June 1700. * This Cauſe was heard before the in Chan 
Lord Keeper Wright, who declared, that the now Plaintiff 151. 
the Lady Williams was not dowable of, theſe Lands in 
the five Pariſhes, there being a Truſt-Term ſubſiſting in 

Nn them 


N 
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them, prior to her Marriage; and that Equity would 
not aid a Dowreſs; for that no Dower ought to be of 
a Truſt, and if not of a Truſt in Fee-fimple, by the 
| ſame Reaſon, the Plaintiff was not to be aided againſt 
a Truſt- Term: Wherefore he detreed M. Bulkley to 
| 


produce the Deed at a Trial at Law, to enable Sir B 
Wray to recover the Poſſeſſion of theſe Lands in the 
five Pariſhes, and that the now Plaintiff the Lady 
Williams ſhould account for the Profits thereof. 


21 March 1701. upon the Re-hearing of this Cauſs 
before the Lord Keeper Wright, and upon Deliberation 
| and Time taken to conſider of it, and on Peruſal of 
the Bill, which was left with his Lordſhip, he affirmed 
his 8 Decree. 


At the Re- hearing, „ the now Plaintiff the Lady Wil. 

liams's Counſel cited (iter al”) the Caſes of Porter verſus 

(%) 2 Vern. Hanimond, Snell (a) verſus Clay, Pemberton verſus Jarvel]; 
"I" and inſiſted, that Sir Bourchier who was but a Volunteer, 
ſhould not, in Equity, be relieved againſt a Dowreſs; 

and that this Caſe was different from that of Lady Rad- 

(a) Pall. Ca. nor and Pandebendy, (a) affirmed in the Houſe of Peers, 
8 in regard Vandebendy was a Purchaſer ; alſo that here, 
if the Judgment in Dower was irregular, ir B. ought | 

to proceed and reverſe it at Law. 


To which it was anſwered, that if Lady Williams had 
been Plaintiff in the original Bill in Equity, ſhe could not 
have been relieved; foraſmuch as the ninety-nine Years 

Term mult have ſubſiſted, as well for the Benefit of the 
Deviſee, as of the Heir at Law. That this was the lame, 
in Reaſon, with the Lady Radnor's Caſe, and that the 
Term of ninety-nine Years was prior to the Marriage, 
and ſo the Husband only ſeiſed of the Reverſion in Fee 
during the Coverture; that as to Vandebendy's being a 
Purchaſer, he was ſo with full Notice of 5 and 
got in the Term to protect him againſt the Dow reſs; 

I and 


\\ 
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and therefore, having Notice, was to be confider'd 

only as a Volunteer; that in Dower, where the Huſ- 

band was ſeiſed of the Reverſion in Fee expectant upon 

a Term for Years, the Plaintiff might indeed (a) Te- (a) The 
cover Judgment, but the Writ of Seiſin was not to be 8 


covers, but 


awarded until the Term ended. chere isa C/ 


ſet excc ht 


during the Term. Salk, 291. & vide ante 121. 


That Sir Bourchier was proper in Equity; for with- 
out the Aſſiſtance of this Court he could not go to 
Law, not having the Deed, which was in the Poſſe. 
ſion of his Truſtee Mr. Bulkley ; ; and that if Mr. Bulk- 
ley had brought an Ejectment, he muſt have recovered 
41 the Plaintift the Lady Williams ; and if he muſt 
have recovered, who was Sir Bourchier's Truftee, it was 


{urely no leſs reaſonable, that Sir Bourchier the Ceſtuique 
T ruſs ſhould recover. 


Aer this cas Proceedings from Time to 
Time were had before the Maſter, who, at Length, 
ſettled an Account of the Profits taken by Lady VI 
liams at 1438 J. and that Report, after Bana ta- 
ken to it, Was confirmed. | 


But now Lady Williams brought * 0 B Bill. of Re- (0 happen 


there was 


view; and on ſolemn Argument before Lord Keeper firtt a De- 


Harcour, he reverſed Lord Wright's Decree ; and or- murter put 
in to this Bill 


dered that the Plaintiff Lady Williams having recovered of Review, 
Dower at Law, this Truſt-Term that Sir B. Wray had Which being 


over-ruled, 


ſet up, ſhould not ſtand in her Way in Equity. the Defen. 


dant ſubmit- 
FRY and a Decree was made by Conſent, fixing a Sum for the Arrears of Dower, and deli- 
vering up the Poſſeſſion to the Plaintiff, Vide poſt the Argument of the Maſter of the Rolls 


(Sir Zoſeph Fekyll) in the Caſe of Bans verſus Sutton. 


D E 
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Caſe 37. 
Lord Keeper 


Harcourt, 


Captain of a 
Ship dies lea- 
ving Money 
on Board, 
the Mate be- 
comes Cap- 
tain and im- 
proves the 
Money, he 
ſhall, on Al- 
lowance 
made him 
for his Care 
tereſt only, 


Ra - ETD 
Term. Paſche, 


1711. 


Broaus verſus Litton. 


HE Plaintiff's Teſtator was Captain of a Ship, 

and heing in his Voyage beyond Sea, had 800 
Dollars on board the Ship, which he intended to inveſt 
in Trade; the Captain died, and the Defendant (who 
was Mate of the Ship) becoming Captain, took theſe 
800 Dollars, and inveſting them in Trade made 
great Improvements thereof; but on his Return to Eng- 


in the Management of ſuch Money, account for the Profits, and not the In- 


The Executrix of the firſt Captain brings à Bill a- 
gainſt him for an Account. 


The Defendant admitted the Receipt of the Money, 


and offered to repay the ſame with Intereſt ; whereas 


the Plaintiff inſiſted on the Profits produced in Trade, 
and the ſeveral Inveſtments that had been made there- 


with. 


Object. The Defendant having traded with this Mo- 


ney, it was at his Risk and Peril; and as, had it been 
I loſt 


"IE — — 8 . . LIME. 4 =» MIL. n 
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loft i in Trade, hs Delndas muſt have born that Loſs; 
ſo it is reaſonable, on the other Hand, that the Profit 
which has been made of it ſhould belong to him; as 
where an Executor puts out Money without the De- 
cree of the Court, if this be loſt, it is at his Peril, 
and therefore he ought to have the Intereſt. 


But Lord Keeper ſaid, that the Caſe of an Execu- Where an 


Executor 
tor's putting out Money without the Indemnity of a putsout Mo- 
Decree, if it were on a real Security, and one that 8 ugh 
there was no Ground at that Time to ſuſpect, had not Indemnity 


f a Decree, 
been ſettled ; tho it was his Opinion, that the Execu- upon a real 


upon a real 

tor, under ſuch Circumſtances, was not liable to an- 951 
ſwer for the Loſs, and ſo ſhould account for the In- was no Rea- 
| | | ſon then to 

tereſt. | - ſuſpect, but 


afterwards ſuch Security proves bad; he is not accountable for the Loſs, any more than he 
would have been intitled to the Profits, had it continued good. 


But that he took the Defendant, in this Caſe, to be 
more like a Truſtee than an Executor, and if ſo, he 
ought clearly to account for the Profits made of the 
Money; that the primary Intent in carrying abroad 
this Money was, to inveſt it in Trade, and not to re- 
turn with it home again; and therefore, the Defen- 
dant having obſerved the Intent of the Teſtator in tra- 
ding therewith, and having taken ſuch a prudent Care 
in the Management of it, as (it might be preſumed) 
he would have taken of his own Money, his Lordſhip 
apprehended the Defendant would not have been liable 
to anſwer for any Loſs that might have happened; 
and compared it to the Caſe of two joint Traders, 
where, if one dies, and the Survivor carries on the 
Trade after the Death of the Partner, the Survivor 
thall anſwer for the Gain made by this Trade. The 
Court obſerved, that this being an Iſland, all imagi- 
nable Incouragement ought to be given to Trade, and 
ſuch Conſtruction was for the Benefit of him who car- 
ried out this Money with that Intent; and there was 
no o Reaſon that his Death ſhould ſo far injure his Fa- 
. O o mily 


i 
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inn at Relations, as to deprive them of the Benefit 
which might accrue from it in the way of Trade., But 
thar, to recompence the Defendant for his Care in tra- 
ding with it, the Maſter {hould ſettle a proper Salary 
for the Pains and. Trouble he had been at in the Ma- 
nagement thereof ; and i in the mean T ime Colts to be 


— 1 
aſe 38. ee . 
= _ Bale verius Coleman. 
Harcourt. _ 
2 Vern. 670, NE deviſed Lands to four Perſons and their Heirs 
One devits — for Payment of Debts, and afterwards to the 


his Lands for Uſe of them and their Heirs; after which, by a Co- 


Payment of 
bis Debts, dicil he deviſed, that his Will ſhould ſtand, 1 
4 Er L that when his Debts were paid, A. who was one of the 
with Fewer four Deviſees in the Will, ſhould have his Share of the 
Leafes, Gr. Lands to himſelf for Life, with a Power to make 
Remainder Leaſes for ninety-nine Years, determinable on three 
to tne Heirs 

Male of the Lives, Remainder to the Heirs Male of his . Re- 
Body of 4. mainder over. 

tho? this be 

but the Deviſe of a Truſt, and executory, and expreſſed 1 to be to A. for Life, yet it is an 
Eftate=tail in A. barrable by a Fine and Recovery. -Sects in caſe of Marriage-Articles to ſettle 
an Eſtate on A. for Life, Remainder to the Heirs Male of his Body; this dl an Agreement 


to do a future Act, and in which the Tſue are * particularly conſidered and cooked upon 8s 
Purchaſers. 


4 levied a Fine and ſuffered a common a e to 
he Uſe of himſelf. and his Heirs, and brought a Bill 
for a Partition, praying that the other three might join 
in a Conveyance of a divided fourth Part to him in Fee. 


And this coming on to be Yea? by Lord Chancellor 
(a) 26 Ju (4) Cowper, and the only Queſtion being, whether by the 
7 Codicil 4, was intitled to an Eſtate in Tail, or for Life 
only? 5 


His Lordſhip "as 4 Opinion A. — 20 be Te- 
"nant for Life only, with Remainder to his firſt, Ic. 
Son in Tail Male, with Nemainder over; for that it 
being the Caſe of a wy and an expedl Eſtate for 

I Life 
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Life being limited to 4. Remainder to the Heirs Male 
'of his Body, it differed (as he conceived) from an 
immediate Deviſe; that it was rather to be looked 
upon as un exceutory Deviſe, to take Effect after Debts 
paid, which Debts were conſiderable ; or in Nature of 
Marriage Articles for the Conveying and Settling an 
Eſtate to one for Life, with Remainder to the Heirs 
Male of his Body; in which Cale, it had been often 
decreed, that the Conveyance or Settlement ſhould 
mot be made purſuant to the Words, but the Intention 
of the Parties, (ſcil.) to 4. for Life, Remainder to the 
firſt, Wc. Son in Tail Male ſucceſſively; that it would 
croſs and fruſtrate the Intent of the Teſtator, to im- 
power 4. to bar bis Iſſue and the Remainder-Man ; 
deſides, chat the enabling of 4. to make Leaſes, ſeemed 
to imply very ſtrongly ts he was to have no Power 
to diſpoſe of the — 


Lord Keeper Harcourt on a Re- hearing, it was urged 
againſt the Decree, by Pewis Queen's Bexjeant, aa 
Northey Went General, 


Firſ, That if the Caſe were only of a Deviſe of 


-L:amds to one for Life, Remainder ji the Heirs Male 
of this 'Bedy, this plainly would be an l and 
if it Hold be ſo at Law, it muſt be highly inconve- 
nient that the Limitation of Lands in the very ſame 
Words, and by the ſame Will, ſhould be conſtrued to 
give one Kind of Eſtate in one Court, on one Side of 
Weſtminſter-Hall, and to create a different Kind of Eſtate 
in another Court, on the other Side of Weſtminſter- Hall. 

That the Lord Chancellor Nottingham, in the Duke of Nor- 


folk 8 Gale, had laid it down as a Maxim, that (6) I'rufts 035 e ante 


But the ſame Cauſe coming on (a) this Day before (a) 28 pril. 


ſhould: be confirued by the lame Rules: 8 Jegal Eft ates. 35, 109. 


Secondly, T hat it was not material What the Inten- 
tion of the Party was in this Caſe, if that Intention 


Was 
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was contrary to the plain Rules of Law: And it was 
a plain Rule of Law, that if an Eſtate were limited 
to one for Life, with Remainder to the Heirs (or Heirs 
Male) of his Body, this was an Eſtate - tail executed. 


—_———— 


Deviſe to 3 1 | 3 
one for Life, Thirdly, That the Caſe of King verſus Melling in 


Remainder - _ | 4 


his Body, is where an Eftate was deviſed to one for Life, with Re- 
an at mainder to the Iſſue of his Body; yet this was ad- 
judged an Eſtate- tail; though the Word Tſue was a 
mueh more improper Word to convey an Inheritance, 
than the Word Heirs. 1 


* Pourthy, That the Power to make Leaſes did not 


Leaſes does reſtrain the Eſtate to be but an Eſtate for Life. In 


not prevent 7; ad NM; vr is 
the Deviſees, King verſus Melling there was a Power to the Deviſee 


Eſtate from for Life to make a Jointure, notwithſtanding which, 


omar 4 the Remainder limited to the Iſſue of his Body made 
for by this it an Eſtate-tail; and Mr. Attorney General Northey 
Device ſaid, that he had known very eminent Men give that 
wichoutFine-Power even to a Tenant in Tail, and it had its Uſe, 
in regard that by the Statute of H. 8. the Power of 


may make 1 


Leaſes to T eaſing given to Tenant in Tail would bind only the 


bind the Re-'+, \ 1 mm . 
mainder or (a) Iſſue, and not the Remainder or Reverſion; but 


Reverlion; now by this expreſs Power, the Leaſes made in Pur- 


whereas b 7 8 5 1 4 
the Statute ſuance thereof would bind the Remainder or Reverſion, 


H. 8. as well as the Iſſue; ſo that ſuch Power went further 


Tenant in 


Tail can on- than the Power given by the Statute, and might be of 
y make» Service, to prevent the Breaking into the Eſtate · tail by 


che Iſſue and a Fine and Recovery. | 
not the Re- | i | 
mainder or Reverſion. (a) 1 Inft, 44. 


Fifthly, As to the Objection, that this was a Deviſe 
ee uxecutory and not executed, it being to take Effect af- 
ter Debts paid; It was anſwered, that ſuppoſing the 
Debts were not then paid, yet whenever they {ſhould 
be paid, it would be the ſame Thing as if no ſuch 
Debts had been, and conſequently as a preſent Veri 
— An 
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And Sir Thomas Powis very much inſiſted upon the Caſe 
of (a) Legate verſus Sewell, where Money was deviſed (a) Ante 87. 
to be laid: out in Land, and to be ſettled on a Man 
for Life, Remainder to the Heirs Male of his Body, 
and the Heirs Male of the Body of every ſuch Heir 
Male ſucceſſively, which Caſe was ſent by the Lord 
Chancellor Cowper to the Judges of C. B. to determine 
what Eſtate this would have been in Caſe it had been 
a Deviſe of Land; and it was adjudged an Eſtate- tail. 


Lord Keeper Harcourt: This being the Caſe of a 
Will, differs from the {ſeveral Caſes that have been ct- 
ted of Marriage Articles, in the Nature of which the 
Iſſue are particularly conſidered, and looked upon as 
Purchaſers; and for which Reaſon, the Court has re- 
{trained the general Expreſſions made uſe of by the 
Parties; for it cannot reaſonably be ſuppoſed hs a 
valuable Conſideration would be given for the Settle- 
ment of an Eſtate, which, as {oon as ſettled, the Huſband 

might deſtroy. But no Cali bas been cy where, up- 
on the Words of a Will, or the Parties claim volun- 
tarily, the like Decree has been made. In all ſuch 
Caſes, the Teſtator's Intent muſt be preſumed to be 
conſiſtent with the Rules of Law; and at Law theſe 
Words would certainly create an Intail ; neither can 
it be inferred (with any Certainty) from the Power 
of Leaſing given by the Teſtator, that no Eftate-tail 
was intended; in regard ſuch Power of Leaſing is 
more beneficial than that given to Tenant in Tail - 
Statute. And as the Debts are admitted by the Plead- 
ings to be all paid, the ſame Conſtruction 1s now to 
be made, as if there had been originally no Truſt. 


So decree A.'s Share or fourth Part to be conveyed | 
to him and the Heirs Male of his Body, Remainder 


over, Oc. that being thought more proper by the Plain- 
tift's Counſel than an Eſtate in Fee. 
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Caſe 39. 


* 


A Peer of the 


Realm is to 


put in his 
Anſwer up- 


on Honour, 


but his An- 
ſwer to In- 
terrogato- 
ries, and Ex- 
amination as 
a Witneſs, 
muſt be on 
Oath, 


DE 


Term. S. Trinitatis, 


1711. 


Sir as Meers verſus 1 unn 
& e contra. 


8 Thomas Meers brought a Bill verſus Lord Stour- 
ton to forecloſe him; and Lord Stourton brought 
his Bill verſus Sir Thomas Meers, to compel him to a 
ſpecifick Performance of Articles for the Purchaſing 
of Lord Stourton's Eſtate. Sir Thomas in his Defence 
inſiſted, that there were Defects in Lord Stourton's 
Title to the Eſtate ; and it being at length ordered that 
the Lord Sourton ſhould be examined on Interrogato- 
ries touching his ſaid Title, it was objected, that the 
Lord Stourton being a Peer of the Realm, ought to 
an{wer upon Honour only. 


On the other Side it was anſwered, and ſo ruled by 
Lord Keeper Harcourt, that tho' the Privilege of Peerage 
did allow a Peer to put in his Anſwer upon Honour only, 
yet this was reſtrained to an Anſwer ; and that as to all 
Afidauis, or where a Peer is examined as a Witneſs, 
he muſt he upon his Oath; and that this Examina- 
tion upon Interrogatories, being in a Cauſe wherein 

I his 


his L ordſhip was Plaintiff | to enforce the Execution of 
an Agreement; as. his Lordſhip would have Equity, 
ſo he ſhould do Equity, and Mow the other Side the 
Benefit of a Diſcovery, and that in à legal Manner. 
And ſo ordered, that the Lord Saen ner n in 
his Examination _ Vn dne | 


Katherine Copley, an ; Infant verſus Do. Caſe o. 
nel Copley. e 


Harcourt. 
"HE Plaintiff was the only Daughter and Heir of , Nan has 
Sir Godfrey Copley her deceaſed Father, and Grand- one Daugh- 
child and Heir of —_— Copley ey deceaſed Grand- $509 / is . 


8ooo J. is ſe- 
father . | _ cured by 


Marriage 
Settlement ; and afterwards he gives her 80001. by his Will for her Portion, and 2007. 


Annum. The * ſhall have but one 8000 J. tho' the may elect which of the N | 
ſhe pleaſes. | 


In 1654. Godfrey Copley the Grandfather ſettled his 
Eſtate upon himſelf for Life, Remainder to bis firſt, 
c. Son in Tail, with a Proviſo, that if his Son (after 
wards Sir Godfrey) {ſhould die without Iſſue Male and 
leaving a Daughter, the Truſtees ſhould raiſe out of 
Part of the Premiſſes 50001. to be paid ro ſuch Daugh- 
ter within a Year after her Marriage, or at her Age of 
twenty-one, which ſhould firſt happen; after which 
the ſaid Godfrey Copley died. 


In 1681, Sir Godfrey Copley, purſuant to Articles on 
his Marriage, ſettled all the ſaid Eſtate (including the 
Premiſſes charged with the 5000 J.) on himſelf for Life, 
Remainder to his firſt, &c. Son in Tail Male, Remain- 
der to Truſtees for 200 Years, in Truſt to raiſe 8000 l. 
for Daughters Portions, (if no Iſſue Male) payable at 
eighteen, if then married, or at any Time after, when 
married. 


In 
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In 1709. Sir Godfrey Copley, having no Iſſue Male, 
by his Will deviſed all his Lands to his Kinſman 
Lyonel Cuplæy, the Defendant, in Tail Male, chargeable 

with his Legacies, and deviſed to the Plaintiff his 
Daughter Catherine for her Portion 8000 l. (vx) 
4000 I. Part of it, to be paid her at her Age of eigh- 
teen Years, and 4000 J. the Reſidue of it, within a 
Year after Marriage, or, in all Events, at twenty-one ; 


and deviſed to her 150 J. per Annum until eighteen, and 


afterwards 200 J. per Annum for her Life. 


And now the Plaintiff Catherine brought her Bill for 
the Recovery of all theſe Sums of 50001. 8000 J. and 


80001. inſiſting, that none of them being given in Sa- 


tisfaction of the other, and it being the Caſe of an 
Heir at Law, and theſe Sums payable at different 
Times, ſome leſs beneficial than others; therefore, all 
theſe Port ions, or at leaſt the 5000 J. given by the 
Grandfather, and the 8000 J. given by the Father, 


ſhould be paid to her. 


Sed per Cur”; The Will ſays, that the 8000 J. given 


thereby is for the Plaintiff's Portion, and this 8000 J. 
and the Annuity of 2001. per Annum for her Life, ſeem 


the moſt beneficial ; but it is a hard Demand in 
Equity, when only one Portion is intended the Plain- 
tiff, that ſhe ſhould be ſuing for three. Wherefore, for- 
aſmuch as the Plaintiff has no Remedy to recover any 
of her Portions, but by the Aid of a Court of Equity, 
ſhe ſhall not recover more than was intended her. But 
the Infant ſhall not by this Decree be precluded from 
electing the Portion by the Marriage Settlement, if ſhe, 
when ſhe comes of Age, thinks that more for her Ad- 
vantage. However, {he ſhall not have two Portions 
inſtead of one. 


I 3 Tomlinſon 
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Wa ben Wade Dix ron. Writ of c 4: 
Error from a Jad went in C. B. on 
a ſpecial Verdict in Ejectment. 


Argument for the Defendant. 


T* Cale in fhort is but this: 


Jahn Tomlinſon ſeiſed 5 in Fee of the Land in Queſtion, alk. 239 


deviſes the Premiſſes to his Wife Margares for her Life, 3 — 
and then to be at her Diſpoſal, provided it be to any tor's We, 


of his Children, if living, if not, to any of his Kin- e 
dred that his Wife ſhall pleaſe. her Diſpoſal; 


rovided it 
be to any of his Children, gives an Eſtate for Life, with a Power tb diſpoſe of 8 Fee. And 
where ſuch Deviſee with an after taken Huband did by Leaſe and Releaſe, and Fine, 
convey the Premiſſes to a Truſtee and his Heirs, to the Uſe of the Wiſe for Life, without 
Impeachment of Waſtes; Remainder to her Daughter by Her firſt Husband, and the Heirs of 


her Body; Remainder to the Son by her firft Husband, and his Heirs : THis: "any udged a good 
Paothalon of the Power. 


The Teſtator die kaving Iſſue William and Heſter; Mar- 
garet the Teltator's Widow marries one Simon Siſſos her 
tecond Huſband, and they two, by Indentures of Leaſe = 
and Releafe, reciting the Teſtator's Will, grant the 
Premiſes in Queſtion to Truftees and: their Heirs, to 
the Uſe of Margaret herfelf for her Life, ſans Waſte; : 
Remainder to the Uſe of Heſter the Teſtator's Daugh- 
ter, and the Heirs of her Body ; Remainder to the 


Uſe of William the Teftator's Son and Bis Heirs. 


In the Deed of Releaſe there is a Covenant, that 
this Sifſon and Margares his Wife fhonlt levy a Fine of 
the Premiſſes. to the Uſes above mentioned, which 
Fine was: accordingly. levied: | 

And the only Queſtion is, whether: this Eeaſe and 
Releaſe, and Fine, paſs a 8000 Eſtate to Hefter and the 
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for her Life by the Will, with a Power to diſpoſe of 
the Premiſſes to any of her firſt Husband's Children, 


Heirs of her Body, expectant upon her Mother's Death? ? 
if ſo, then ſhe being dead, Robert Carliſle the Heir of 
* Body, and Leſſor of the Plaintiff, has a good Title. 


And 1 b take it, here is a good Eſtate con- 
veyed to Heſter and the Heirs of her _ 


In this Caſe I ſhall ly Alte two points, 1ſt, What 
Eſtate paſſes by this Will to Margaret the Teſtator's 
Wife, whether a Fee-ſimple, or only an Eftate for Life, 
with a Power to diſpoſe of the Fee to any of her firſt 
Husband's Children, or Kindred? 


Secondly, Admitting that Margaret has but an Eſtate 


Ge. whether ſhe has well executed this Power, in re- 
ſpe& of her being, at that Time, under Coverture 
wich her ſecond Husband, and (which 1s the chief Que- 
ſtion) in reſpect of the improper Conveyance which 
The has made uſe of for this Purpoſe. 


And, with Submiſſion, I take it, that the declaring 
or limiting the Uſe by the Releaſe to Heſter and the 
Heirs of her Body, expectant upon her Mother's Death, 
is a good Arenen, and a good Execution of the 
Power. : 

Pf 

As to the firſt Queſtion, I would beg Leave to put 

it as a ſhort Caſe : 


A Man ſeiſed in Fee, deviſes his Lands to his Wife 
for her Life, and then to be at her Diſpoſal, provided 
ſhe diſpoſes of the Premiſſes to any of his Children; 


The Queſtion is, what Eftate the Wife has by the 
Will : in this Caſe ? | 
4 | And 
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and then to be at her Diſpoſal, ſhe has a Fee-ſimple. 


And that the following Words [provided ſhe diſpoſes 
ol the Premiſſes to any of the Teſtator's Children, an- 
nex a Condition to this Fee, and make it a condi- 


tional Fee-ſimple, to be void, if the Wife does not 


diſp oſe of the Premiſſes to ſome or one of her firſt 
Fucand's Children. 


As to the former Words, if. hey were only thus, 
T deviſe my Lands to my Wiſe, and to be at her Diſpoſal, 
there could be no Queſtion, but * would be a Fee- 
ſimple. 


A Deviſe of Lands to one, to give and to ſell, is a 


Fee-ſimple. 1 Inſt. 9. b. 1 Rol. br. 832.(7.) The Power 


of diſpoſing and the Power of ſelling, are the Badges 


of abſolute Ownerſhip ; and therefore, where Lands 
are deviſed to any one with theſe Powers, the Deviſee 
has an abſolute Ownerſhip, and that is a Fee-ſimple. 


It is true, that in this Caſe, if there were not a 
Deviſe of the Lands to the Wife, but only a Deviſe 


that the Wife might diſpoſe of the Land, this might 
give the Wife a Power only, and not an Intereſt ; like 
a Deviſe that my Executors ſhall ſell my Land, this 
only gives a Power, and no Eſtate, to my Executors. 


But if 1 ki my Land to my Executors to ell, 
this paſſes an Eſtate to my Executors, and that Eflate 
is a Fee-limple. 1 Inſt. 113. a. So in the principal 
Caſe, the Deviſe being of the Land it ſelf to the Wife, 
and to be at her Diſpoſal, theſe Words, if they went 
no farther, would paſs a Fee: imple to the Wife. 


And I think it might be reaſonably inſiſted, that 
by this Deviſe of the Land to the Wife for her Life, 


But 
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diſpoſe of the Premiſſes to ſome or one of her firft 


But it is very true, here are afterwards reſtraining 
Words in the Wilt; which ſay, F give my Lands to 
my Wife for Life, and then to be at her Diſpoſal, provided 
fhe diſpoſe of the Premiſes to any of my Children; which 
latter Words, as I take it; annex a Condition to this 

Fee, and ſubject it to a Forfeiture, if the does not 


Husband's Children. 


1 ſhall beg Leave to mention two Caſes, wherein are 
the like reſtrictive Words with the principal Caſe, and 


90 a great Way in proving it to be a Fee-fimple. 


In Daliſon 58. (Anonymus Caſe,) A Man by his Will 
deviſes Land to his Wife, to diſpoſe and imploy it upon 
her herfelf and her Son, at her Will and Pleaſure; and 


held by Dyer C. J. Weſton and Walſh juftices, that 


the Wife had a Fee-fimple; but yet the Words [70 im- 


ploy the Premiſſes upon her ſelf and her Son,] being in a 


Will, make the Fee · ſimple deviſed conditional ont, ſo 
that if the Wife fhonld alien to a e it would 
be a Forfeiture. 


So in the principal Caſe, where the Deviſe is of 


the Lands to the Wife to be ar her Diſpoſal, provided 


the diſpofe of the fame to any of his Children, c. 
the former Words make a Fee- le, and the latter 
Words reftrain them to a conditional Fee, that the _ 
ſhall not alien from the firſt Husband's Children, & 


The other Caſe is the Caſe of Daniel and Ubly, re- 
ported 1 Fones 137. Latch 39, 134. Noy 80. Bendl. 
178. Where a Man deviſes his Lands to his Wife to 
difpoſe at her Will and Pleaſure, and to give to ſuch of 
my Sons as ſhe thinks beſt; and by Crew C. J. Whitlock 
and Doderidge, againſt Jones J. it is reſolved, the Wife 

I / had 


— 
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had a Fee- ſimple in Point of Intereſt, and not a bare 
Power only to diſpoſe of the Fee- ſimple. Which Caſe 
comes very near our Caſe. 


I muſt agree, there 1s this, and this only Difference, 
between the principal Cale and theſe two which I 


have cited; viz. that in the principal Caſe now before 


the Court, the Will gives an expreſs Eſtate for Life to 
the Wife, and afterwards the Premiſſes are to be at her 
Diſpoſal. 


But in the Caſes cited, no expreſs Eſtate for Life is 
given to the Deviſee, only a Deviſe of the Lands to 
the Wife in general, and {he to diſpoſe of them as ſhe 


ſhall think fit; how far this Difference may weigh 
with your Lordſhip, I {ubmit. If by the Deviſe of 


the Lands to the Wife to be at her Diſpoſal, a Fee- 
ſimple paſſes, (as is plain from theſe Authorities which 
I have cited,) then a Deviſe to the Wife to be at her 
Diſpoſal, is equivalent to a Deviſe to the Wife and 
her Heirs. 


And if fo, then I ſubmit to your Lordſhip, whether 
it is not the ſame, as if the Deviſe were to the Wife 
for her Life, Remainder to her and her Heirs, which 
would be a plain Fee- ſimple; and if it be a Fee- ſimple in 
the Wife, then ſhe and her ſecond Huſband (Siſſon) af- 
terwards joining in the Leaſe and Releaſe, and Fine, 
to the Truſtees, to the Uſe of herſelf for Life, with 
Remainder to the Uſe of her Huſband's Daughter 


Heſter, and the Heirs of her Body, this paſſes a plain 


Eſtate- tail to Heſter. 


And then the Wife and the Daughter Heſter being 


both dead, her Son Robert Carliſle, the JLeſſor of the 


Plaintiff, has an undoubted Title. 


R r But, 
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But, my Lord, 1 muſt admit there are two Ciſes 


that are expreſs Authorities that the Wife in the prin- 
cipal Caſe has but an Eſtate for Life, with a Power to 
difpoſe of the Fee; and that theſe two Cafes do make 
this very Difference, viz, where Lands are deviſed to one 
\ generally, and to be at his Diſpoſal, this is a Fee in 
dme Deviſee; but where Lands ate deviſed to one ex- 
preſly for Life, and afterwards to be at the Deviſce's 

. Diſpoſal, (which is the Caſe before your Lordfhip,) 

in this Caſe only an Eſtate for Life paſſes to the De- 

viſee, with a bare Power to diſpoſe of the Fee; for 

| that (as it is ſaid) Words of Implication ſhall not 
(«)Viteane merge or deſtroy an (a) expteſs Eſtate for Life. 
Theſe Caſes are one of them in 3 Lo. 7 1. (Anony« 
mus Caſe,) where 4. ſeiſed in Fee deviſes his Lands to 
his Wife for Life, and after her Death ſhe to give 
the ſame to whom ſhe will, and ſhe by Deed grants 
the Reverſion to a Stranger in Fee; reſolved by the 
Judges, that the Wife had but an Eſtate for Life, with 
a Power to diſpoſe of the Reverſion in Fee; for an ex- 
picks Bite for Life Bong given to he Wir, ſhe hall 
not, by Implication, have any further Eſtate, but only 
a Power to diſpoſe of the Fee; but if an expreſs Eſtate 
for Life had not been given to the Wife, then the 
other Words, [to give to whom ſhe pleaſes, | would 
have veſted in her the Eſtate in Fee, and not a bare 
Power only. 


The other Caſe is in 1 Mod. 189. Liefe verſus 
Saltingſtone, reported {ſhortly in 2 Lev. 104. by the 
Name of Sir Richard Saltonſtalls Caſe, and in Carter 
232. Where one deviſed Lands to his Wife for Life, 
and that ſhe ſhould diſpoſe of them to ſuch of the Teſta- 
tor's Children as ſhe ſhould think fit; and by Wyndham, 

| I Ellis 
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Elli ad: 2 Juſtices, apainſt Vau chan C. J. The 


Wife is adjudged to be Tenant for Like, with a Power 
to diſp ole of the Fee to any of her Huſband's Children. 
And fire in t Mod. the ſame Difference is taken, 

nl. where an expreſs Eſtate for Life is deviſed to he 


Wife, there the ſubſequent Words will only give a 
Power, and not an Eſtate, to merge and deftroy the ex- 


preſs Limitation for Life. Indeed C. J. Vaughan is ſingu- 
lar in his Opinion in this Caſe, by holding, that by theſe 


Words the Wife had a Power of diſpoſing of an Eftate 


for Life only to the Children; but the other 3 Judges 
were againſt him, conceiving that a Power by Will to 


diſpoſe of Lands, or to ſell Lands, equally enables 


the Deviſee to paſs the Fee-ſimple; I ſhall therefore ad- 
mit, upon the Foot of theſe two Authorities, that an 
expreſs Eſtate for Life being deviſed to the Wiſe, {ſhe 
has not an Eſtate in Fee, but an Eſtate for Life only, 
and a bare Power to diſpoſe of the Fee. 


And then, taking it that the Teſtator's Wife in this 
Caſe has but an Eſtate for her Life, with a Power only 
of diſpoling of the Fee to any of her firſt Huſband's 
Children, $ . The next Queſtion is, whether the 
Wife marrying again with Simon Siſſon her ſecond Huſ- 
band, this, during her Coverture, does not ſuſpend her 


Power of diſpoſing of the Fee to any of her firſt Huſ- 
band's Children? 


And as to this Point, it ſeems very p lain, that her 
ſubſequent Marriage is no Suſpenſion of Tor Power, be- 
cauſe, whenever ſhe executes the Power, by diſpoſing 
of the Premiſſes to any of her firſt Husband's Children, 
ſuch Child, or Appointee, is not in under her, but * 
the Will of her firlt Husband. 
/ 

That this ſubſequent Marriage is no Suſp enſion of the 

5 is expreſſy Reſolved i in the Caſe which I have men- 


tioned 


% 
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tioned of Daniel and Ubley in 1 Jo. 137. & Noy 80. 
And there we may ſee a ſtronger Caſe mentioned, which 
is, Lands are deviſed to a Woman, on Condition that 
ſhe ſhould convey to J. S. and ſhe afterwards marries; 
yet tis held that the Woman, even during her Coverture, 
may (to prevent the Breach of the Condition) make a 
Feoffment to J. S. tho' in that Caſe, the Eſtate and 
Intereſt paſſes from the Feme Covert; and there the 
Feme Covert's Feoffment is reſembled to the Caſe, 
where one grants an Eſtate-Tail to A. with Remainder 
to B. in Fee, on Condition that A. the Tenant in Tail 
ſhould grant a Rent in Fee to a third Perſon; and re- 
1 ſolv'd that the Tenant in Tail may grant this Rent, 
1 which when granted, ſhall bind both the Iſſue in 
| 
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Tail, and the Remainder-Man, becauſe it is to fave 
the Eſtate from being forfeited ; ſo to prevent the Breach 
of the Condition, a Feme Covert ſhall be enabled to 
make a Feoftment. N 
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I ſhall only mention one Cale more on this Head, and 
that is, one much ſtronger than the principal Caſe, and 
which is pretty often mentioned in the Books, tis in 
1 Rolls Abr. 329. Pl. 10. 10 H. J. 20. & 1 Iſt. 
112. 4. One ſeized in Fee, deviſes that his Wife 
ſhall ſell his Land, and dies, and the Wife takes a ſecond 
usband, and held, that the Wife's Power of ſelling, 
{is no only ſubſiſting, notwithſtanding her ſecond Mar- 
riage, but that ſhe may ſell the Land even to her ſe- 
cond Husband. 
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So that this feems extreamly plain, that the Wife's 
ſecond Marriage does not hinder her from executing her 
Power. 


2 — 
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And now I am come to what I take to be the princi- 
pal Queſtion in the Caſe, and what (as I was informed) 
did chiefly ſtick with the Court, which is, whether theſe 
| = Deeds 
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Deeds of 1500 and Releaſe did not amount to a good 
Execution of the Power ? 

1 as to this, the Caſe is, The Teſtator's Widow is 
Tenant for Life, with a hate Power to diſpoſe of the 
' Premiſſes to any of her firſt Husband's Children, and 
the Wife with a ſecond Husband grants the Premiſſes by 


Leaſe and Releaſe to the Uſe of herſelf for Life, remain- 


der to the Uſe of Heſter her firſt Husband 8 * 
and the Heirs of her Body. 


Whether this be a 800d Execution of the Power, 
is the Queſtion ? 


The Obje&tions againſt it have been, That this is a 
very improper Method of doing it, the Parties rather 


conveying an Eſtate as Owners,, than executing a | 


Power, 


Alſo it was objected by Mr. Lutwyche, (who argued for 
the Plaintiff) thir nothing by this Conveyance is in- 
tended to paſs, but what ariſes by way of Uſe out of the 
legal Eftate conveyed to the Truſtees, which being (at 
moſt) but an Eſtate for the Life of the Teſtator's Wife, 
is not {ſufficient to afford an Eſtate-Tail to Heſter. 


But, with Submiſſion, I ſhall endeavour to prove, 
both Gs the Reaſon of the Law, and allo from Autho- 
rities, (which as I conceive come fully up to this Point,) 
That this Indenture of Releaſe is a very good Ap- 
pointment, and a very effectual Execution of the Power. 


It is an eſtabliſhed Rule, That in the Caſe of Deeds 
as well as Wills, regard is to be had to the Intent of the 
Parties, and that a Deed ſhall never be laid aſide as 


void, if by any Conſtruction it can be made good. 


7 


8 1 The 
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The Lord Hobart in his Reports (fol. 277.) takes No- 
tice, with due Commendation to my Lords the Judges, 
that they are curious, and almoſt ſubtil, that they are 
aſtuti (as he terms it) to invent Reaſons and Means to 
help and aſſiſt the juſt Intent of the Parties. 


And whereas it has been ſaid, that Powers are to be 
taken ſtrictly, The Execution of this Power ſhall be 
taken favourably, in regard, in Notion of Law, it is 
Part of the Teſtator's Will, and the Appointee is in un- 
der the Will, and therefore this Deed of Releaſe in this 
Caſe, is intitled to the ſame Favour, in the Con- 
ſtruction of it, as is due to the Will to which it refers. 


Now in the principal Caſe, it cannot be doubted, but 
that it was the plain and full Intent of Margaret Siſſon 
the Teſtator's Wife, that after her Death, her Huſband's 
Daughter Heſter, by Virtue of this Deed of Releaſe, 
{ſhould be intitled to the Premiſſes to her and the 
Heirs of her Body, this cannot be denied; and any 
Writing, expreſling ſuch the Party's Intent, amounts 
in Law to a good Appointment, and to a good Execu- 
tion of the Power. | 


Tis true, where in an Execution of a Power the Par- 

ty is confined to obſerve any particular Circumſtances, 

as that of Atteſting a Deed with {uch and ſuch Wit- 
(4) See rhe neſſes, Nc. Thoſe Circumſtances (a) mult be obſerved; 
verſus an- but where the Party is left ar Liberty in that reſpect, 
ow and not confined ro any Particulars, but has (as in 
8vo, 2 Part, this Caſe) a Power in general to diſpoſe of the Premiſ- 
FR ſes to any of her Huſband's Children: Any Writing 
ſigned by the Party, expreſſing the Party's Intent 

to diſpoſe of the Premiſſes to any of her Huſband's 
Children, is a good Appointment; and conſequently, 
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his Deed of Releaſe lay 2 an . that . 
her Deceaſe, the Daughter Heſter {hall have the Premiſ- 
ſes in Tail, ſuch Writing is a good Appointment. 
Suppoſe the Teſtator's Wife had, by this Deed of Re- 
leaſe, Leid no more than declared; that the premiſſes, af 
ter her Deceaſe, ſhould be to the Uſe of Heſter her firſt 
Huſband's Daughter and the Heirs of her Body, it could 
not have been doubted, but that this had been a good 
Appointment, and a good Execution of the Power. And 
tis as plain, that by this Deed of Releaſe, the Teftator's 
Wife lays that, tho at the ſame Time ſhe ſays a great 
deal more. She does indeed, by many Words, grant 
the Premiſſes to Truſtees 2 their Heirs, but this is 
declared to be to the Uſe of herſelf for her Life, and 
E afterwards to the Uſe of her Huſband's Daughter and 
E the Heirs of her Body. 


Now this Declaring of the Uſe is alone ſufficient, 
this Uſe is limited to the Party herſelf; and Surpluſage, 
even in Special Pleadings, nay even in Indictments, 
will not hurt, much leſs in a Conveyance. 
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8 that rather than the Deed ſhall be wholly void, 
ut res magis valeat quam pereat, the ſeveral Clauſes of 
the Deed, except what declare the Uſe to Heſter after 
her Mocher 's Death, ſhall be rejected, and that Part ſhall 
ſtand and be a 700d Appointment, and the Clauſe li- 
miting the Uſe to the Teſtator 8 Wife Jour wan {hall 
be ned, 
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It has hens objected, That by this Leaſe and Releaſe, 
it ſeems intended to be a Conveyance from the Parties 
rather as Owners, than by Virtue of a Power, and the 
rather, for that in this Caſe the Parties have ſome 
Ownerſhip, I mean, an Eſtate for Life in Margaret 
Siſſon the Teſtator's Wife, which her Huſband and ſhe 
are capable of granting over, and that may be objected 
as {ufficient to ſatisfy the Grant. 


Now 
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= Ownerſhip, and not by Virtue of his Power, as in 6 Co. 


the Eſtate mentioned to be conveyed, but by Virtue of 
the Power he is able to grant it, the Grant, in this Cale, 


Eſtate, and is alfo enabled by Virtue of a Power to dif- 


Now 'tis true, that where a Man is Owner of an 


poſe of this Eſtate, and this Man does grant or deviſe 
fuch Eſtate generally, this ſhall operate, upon his Right 


18. 4. Sir Edward Cleere's Cale. Where a Man makes a 
Feoffment of his Land to {ſuch Uſes, and for ſuch Eſtates, 
as he ſhall by his Will appoint, the Feoffor {till conti- 
nues Owner * this Land, and if the Feoffor makes his 
Will, and, inſtead of limiting the Uſes of this Feoff- 
ment, does deviſe the Land generally, the Land, in this 
Caſe, paſſes from the Teſtator as Owner, and not T 
Virtue ef the Power. 


But *tis as true, and proved by the ſame Authority, 
That where One as Owner of Land is not able to grant 


{hall take Effect by Virtne of the Power, and {hall not 
operate upon the Ownerſhip. _ 


Therefore in our Caſe, ſince the Teſtator's Wife 
Margaret could not, as Owner, pals the Eſtate- Tail to 
Heſter to commence from and after her own Deceaſe, 
nor indeed had any Ownerſhip for the ſupplying of that 
Grant, it being to commence after her Death, at which 
Time her Eſtate or Intereſt (being for her Life) deter- 
mines; and ſince Margaret the Teſtator's Wife could, 
by Virtue of her Power, grant this Eſtate to Heſter ; 
therefore the Grant of this Eftate-Tail ſhall take 
Effect from her Power, and not from any Pretence of 
Ownerſhip. 


It is Jirtled 3 in this Cale of Sir Edward Cleere, and in 
Scroope's Cale in 10 Co. 143. b. That tho' there be no 
Recital of the Power, yet if the Grant cannot take it's 


; Bffect 
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Effect without the e che Grant ſhall operate upon 
the Power. 1 bas 5 


Much Es ſhall it be ſo in this Caſe where the 
very Power, and the Will that gave it, are both recited 
in the Deed of Releale, and where the Recital of the 
Power, is a plain Demonſtration, that this Power was 
thought of, and in View, when the Deed was prepared, 
and that the only Deſign and End of this Deed (tho 
drawn by an unskiltul Hand) was to execute ſuch 
Power. W N 


Tis alſo objected, that in the Leaſe and Releaſe in 
the principal Caſe, made by the Teſtator's Wife Marga- 
ret and her ſecond Huſhand, to Truſtees and their Heirs 
to the Uſe of herſelf for Life, with Remainder to Heſter 
the Teſtator's Daughter in Tail, theſe Uſes are intended 
to ariſe out of the Eſtate of the Truſtees, and if there 
be not a ſufficient Eſtate conveyed to the Truſtees for 
that Purpoſe, no uſe can ariſe. 


Now as to this Objection, tis true, that if the Con- 
veyance operates by Virtue of the Leaſe and Releaſe, the 
Ules in ſuch Caſe muſt ariſe out of the Truſtees Eſtate; 
but if the Deed of Releaſe operates as an Appointment 
(as I apprehend it does) then the Appointee is in under 
the Will, and does no way derive his Intereſt from the 
Eſtate of the Truftees in the Releaſe. 


ani tis no Objection, that the Grantor intended that 
this Conveyance {hould operate by way of Leaſe and 


Releaſe, and not by Virtue of the Power as an en 
ment. 


For the Chief, and primary Intent of the Grantor, 
was, that the Eſtate ſhould paſs to Heſter the Ceſtuy que 


Uje of this Deed of Releaſe and the Court ſhall have 
. more 
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more Regard to this, than to the Manner of paſſing, 
which is of leſs Moment, and left (it may be) to the 
Contrivance of ſome ignorant Scrivener. 


I1 is plain che chief Intent of the Parties is to paſs 
the Eſtate. Conſequently, 


The Method, by which 'tis intended to paſs, ought 
to be only ſubſervient to the chief Intent. 


And for this Purpoſe in 3 Lev. 372. in the 
Caſe of Oſman verſus Sheafe, Mr. Juſtice Rookeby 
cites the Cale of Saunders and Savile, cited allo in 2 Ley. 
213. and mentioned to be adjudged in Com. Banc. Hil. 
Anno 1655. Rot. 1578. Where a Man ſeized in Pee of 
a Rent, does by Deed grant it to one that was his 
Kinſman, and there is an Attornment to the Grant, 
but the Attornment was made by one that was not 
a real Tenant of the Land, and therefore void. 
Here, though the Intent appeared, that the Deed 
ſhould operate as a Grant at Common Law with 
an Attornment, yet ſince it could not paſs that Way, 
it was adjudged that the Grant being made to a Re- 
lation, ſhould operate as a Covenant to ſtand ſeiſed. 
And many other Caſes much of the ſame Nature with 


this are there cited; 


As where a Man by Deed does give and grant Lands 
to another, and a Letter of Attorney to make Livery 
is indorled upon the Deed, but no Lavery happens to be 
made; yet if this Grant be made to a Relation, it {hall 


operate as a Covenant to ſtand ſeiſed, though the Letter 


of Attorney indorſed on the Deed for the making of 
Livery, ſhews the plain Intent of the Deed, and of the 
Parties thereto, to have been, that the Land ſhould paſs 


in another Manner, that is, by Feoffment and Livery. 


2 5 | 80 


_ 


CME 
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EL 


So though a general Warranty be contained in a 


Deed whereby Lands are granted to a Man and his 
Heirs, with a general Warranty againſt all Perſons 
whatſoever, and no Lavery, or a void Livery is made; 
yet if this Grant alſo be made to a Relation, it ſhall 
operate as a Covenant to ſtand ſeiſed, though the In- 
ſerting the Warranty ſhews tlie Intent to have been, 
that the Lands ſhould paſs by Way of Feoffment, in 


which Caſe, the Feoffee, if impleaded, might vouch 


upon the Warranty; whereas it operating by Way of 


Uſe, and a Covenant to ſtand ſeiſed, the Grantee is in 


the Poſt, and cannot vouch. 


Upon all which Caſes, Mr. Serjeant Leving makes an 


Obſervation very appoſite to the preſent Caſe: © That 


„the Judges, of late Times, have had a greater Con- 
&« {ideration for the paſſing of the Eſtate which is the 
«* Subſtance of the Deed, than the Manner how which is 


c the Shadow. ” 


All theſe Caſes are very pertinent to the Matter now 
in Queſtion; and demonſtrate, that though in the pre- 
ſent Cale, it might be the Intent of the Conveyance, 
that the Premiſſes ſhould paſs by Way of Leaſe 
and Releaſe, yet if they cannot paſs that Way 
(as they really. cannot) but may paſs by Virtue of the 
Power, and as an Appointment, (as they really may) 
they ſhall paſs by Virtue of the Power, and as an Ap- 
pointment, rather than the Deed ſhall be void. 


If a Deed, plainly iritended to operate as a Feoftment 


with Livery, rarher than be void, {hall operate as a 


Covenant to ſtand ſeiſed: 


If a Deed, plainly deſigned to operate as a Grant 
with an Attornment, rather than be void, {hall operate 


as a Covenant to ſtand ſeiſed: 
Why 
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Why ſhall not, in the principal Caſe, an Indenture 
of Releaſe, rather than be void, operate as an Appoint- 
ment? 


In Mr. J. Jones's Reports 392. Snape verſus Turton, 
the Caſe was, J. S. was ſeiſed in Fee of Lands and 
covenanted by Indenture to levy a Fine of the ſaid 
Lands to the Uſe of himſelf for his Life, with Re- 
mainder to the Uſe of his Sons ſucceſſively in Tail 
Male, Remainder to the Uſe of the then Lord 
Leiceſter in Tail, Remainder to the Ule of the 
Queen in Fee; and in this Indenture there was a Pro- 
viſo, that if J. S. who made this Settlement, ſhould 
grant or bargain and {ell his Lands to any other Per- 
ſon, or to any other Uſes, that then it ſhould be to 
thale Uſes. 


J. S. who made this Settlement, and reſerved to him- 
ſelf an Eſtate for his Life, leaſed the Premiſſes for a 
Year to 4. and afterwards by Deed reciting the Power, 
bargained and ſold, and granted the Reverſion to another 
and his Heirs, to which the Leſſee for Years at- 
torn'd. 


Here, tho' there was an Attornment to this Grant, 
which ſhew'd plainly the Intention of the Party to paſs 
this Reverſion as a Common-Law Conveyance, by 
Way of Grant and Attornment ; And though 
in this Caſe the Grantor had an Eſtate for Life, 
which might have paſſed by this Grant, taking it 
as a Grant with an Attornment, and would have 
paſſed a deſcendible Freehold, and ſo might in 
ſome Meaſure have ſatisfied the Grant: (Whereas 
in our Caſe the Grantors, Margaret the Teſtator's 
Wife, and her ſecond Huſband Siſſon, had no Eſtate 
at all in them to ſatisfy the Grant to Heſter the 

4 Teſtator's 
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Teſtator's Daughter, that being of an Uſe to com- 
mence after the Mother's Death, and ſhe ao had 
but an Eſtate for her Life.) 


Yet in this Caſe in Jones it is adjudged, that the G 
notwithſtanding the Attornment, which ſhews it was 
intended to be a Common- Law Conveyance, ſhould 
however operate upon the Power, and be a good De- 
claration of new Uſes purſuant to the Power. 


Now, this Caſe comes fully up to our Caſe, and 
differs only 1 in being ſtronger ; the Power, in both 
Caſes, is accompanied with an Eſtate for Life; and 
the Grant with an Attornment, is as improper a Wa ay 
to execute the Power, in the Caſe cited, as the Leaſe 
and Releaſe is, to execute the Power, in the principal 
Caſe ; and that Cafe ſeems ſtronger than the principal 
Caſe in this, as well as in the other Reſpects which I 
have mentioned, in regard, by this Conſtrudion of the 


Grant, (tho' with Attornment, to operate as an Exe- 


cution of the Power,) the Remainder in Fee limited to 
the Crown, of whoſe Revenues, the Law, in alt Caſes; 
is particularly careful, is Fe and barr d. 


There was the Caſe of Dyer verſus Awfiter in 1706. 
in this very Point, which, tho' it was the Opinion of 
one judge only, and at Ni prius, yet it being before 
that great Man your Lordſhip's immediate Predeceſſor, 
I take it to be a conſiderable Authority. 


In that Caſe, a Man had a Power to appoint and 
ſettle a Jointure on his Wife; and he made a ents 
ture on his Wife by Way of Leaſe and Releaſe, t 


the Uſe of his Wife for her Life, for her 33 


which is directly our Caſe. 
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And C. J. Hoh declared his Opinion, that it was a 
good Jointure; and the rather, becauſe the Word 
fe was a general Word as to the Manner of ma- 
king the Jointure. Now, in the principal Caſe, we 
have as general a Word; in our Power it is, that 
the Teſtators Wife might diſpoſe. The Word [diſpoſe] 
is as general a Word as the Word | ſettle]; and if in 
that Caſe, a Leaſe and Releaſe was a good Appoint- 
ment of a Jointure, then ſurely in the principal Caſe, 
the Leaſe and Releaſe mult alſo be a good Appoint- 
ment, and a good Execution of the Power. 


It is true, in that Caſe before C. J. Holt the Counſel 
preſſed for a ſpecial Verdict, and had it; but were ſo 
far diſcouraged by his Lordſhip's Opinion, that (as I 
underſtand) it was never argued, but the Jointure 
continues to be enjoyed to this Day under that in- 


formal Appointment that now occurs in the principal 


There are many more*Caſes which I could cite on 
this Head, 


But I ſhall trouble your Lordſhip with only two 
more; the firſt is that of Stapleton cited by C. J. Hale 
in 1 Vent. 228. in the Caſe of King and Melling, and 
cited again by C. J. Hale in Raym. Rep. 23 9. by the 
Name of Lady Haſtings's Caſe; which I take to be full 
in Point. 


The Cafe was, 4. Tenant for Life with a Power to 
make a Jointure, Remainder to B. in Fee, 4. covenants 
with a third Perſon to ſtand ſeiſed to the Uſe of his 
Wife for her Life, for her Jointure ; and adjudged a 
good Execution of the Power. And the Reaſon given 
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in that Caſe is extreamly applicable to ours, viz. Quando 


non valet quod ago, ut ago, valeat quantum valere poteſt. 


| Now the Judgment in this laſt Caſe is liable to all 
thoſe Objections that can be made to me in the princi- 
pal Caſe, For Inſtance, it is objected to me in the 


principal Caſe, that the Conveyance is intended to take 
Effect by way of Leaſe and Releaſe, and not by Vir- 


tue of the Power; why in that Caſe cited by C. J. 


Hale, the Intention appears as fully, that the Jointure 
ſhould take Effect by Way of Covenant to ſtand ſeiſed, 
and not by Way of a Power. 


Again it is objected, in the principal Caſe, that it 


is intended the Uſe ſhould ariſe out of the Eſtate 


conveyed by the Leaſe and Releaſe to the Truſtees, 
which is not ſufficient for that Purpoſe. 


The ſame Objection recurs in the Caſe cited by 
C. J. Hale; for there the Uſe is expreſly declared to 
ariſe out of the Eſtate of the Tenant for Life ; He 


covenants to ſtand ſeiſed, and out of his Seiſin the 


Uſe is to ariſe, and yet it is a good Appointment of 
the Jointure. : 


It is true, that Caſe alſo differs in being ſtronger 
than the principal Caſe ; for in that Caſe, there is no 
Recital of the Power, as there is in this: 


And as in that Caſe it was adjudged a good Execu- 
tion of the Power, ſo (I hope) it ſhall be in this. 


Alſo, in that Caſe the Court, in their Reſolution; 


rejected the greateſt Part of the Deed, and regarded 
that Part only that declared the Uſe; 


And 
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And ſo (I 5 pe) the Court will do here, rather 
than the Deed ſhall be taken to be wholly void. 


As to the Fine, levied by the Teſtator's Wife and 
her ſecond Huſband, it being after the Leaſe and Re- 


leaſe, the ſame cannot affect this Caſe ; in regard, be- 


fore the levying the Fine, the Power is well executed 


by the Deed of Releaſe, that amounting to a good Ap- 


pointment, and the Eſtate is veſted in Heſter, and ſo 
the Fine comes too late to do any Hurt. 


Tho I take it very plainly, that ſuppoſing there 


had been nothing in the Indenture of Releaſe, but a 


Covenant to levy a Fine to the Uſe of the Wife for 


Life, with Remainder to the Uſe of Heſter the firſt 
Huſband's Daughter in Tail, (as there is this Covenant 
in the Deed) I ſay, if there had been nothing elſe in 
the Deed, and a Fine had been levied accordingly, (as 
there has been in the principal Caſe,) this had been a 
good Execution of the Power, according to the Cale 
of Herring and Brown in 1 Vent. 368, 371. Where the 
Cale was, One makes a Settlement to the Uſe of 
himſelf "A Life, with divers Remainders over to ſe-— 
veral Perſons in eſſe, with Power to revoke under his 
Hand and Seal atteſted by two or more credible Wit- 
neſſes; the Tenant for Life levies a Fine of the Pre- 
miſſes, and by Deed ſubſequent declares the Uſe of 
this Fine. 


"op in this Caſe, it was all along admitted, that if 
the Deed declaring the Uſe of the Fine had been pre- 
cedent to the Fine, (as it is in the principal Caſe, ) it had 


been a good Execution of the Power, and a good Re- 
VOCATION, 


2 But 
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I admit, in the Caſe of Herring and Brown, the Deed being 


ſubſequent to the Fine, it was adjudged in this Court, that 


the Fine was an Extinguiſhment of the Power; but in Error 


brought of this Judgment in the Exchequer Chamber, the 
ſame was reverſed; and reſolved, that the Fine and Deed 


(tho ſubſequent) were but as one Conveyance, and therefore 


were a good Execution of the Power, a good Revocation of 


the former Ules, and a good Declaration of new ones. 


The other Ge i is that of Wigſon and Garrit, 2 Low: 149. 


where J. S. makes a Settlement with a Power to revoke the 


Uſes therein, and limit new Uſes, by Indenture ſeated in the 
Preſence of three Witneſles. 7, S. covenants by Indenture 
ſealed in the Preſence of three Witneſſes to levy a Fine to 
other Uſes, and levies a Fine accordingly : Whereupon it was 
adjudged by C. J. Hale & Cur, that this was a good Execu- 
tion of 'the Power, and a good Revocation; for tho' the Deed 
of Covenant to levy the Fine, would not, alone, make any 
Revocation, for that it was not itſelf any Conveyance, 
nor paſſed any Uſe; and tho' the Fine alone would make 
no Revocation, that not being an Indenture ſealed in the 


Preſence of three Witneſles, yet both jointly made one Con- 


veyance, and amounted to a good Revocation. 


So here the Teſtator's Wife being Tenant for Life, with a 


Power to diſpoſe of the penn to any of her Husband's 


Children, if the had done no more than covenanted to levy 
a Fine to the Uſe of herſelf for Life, Remainder to the Ule 
of Heſter (one of the Huſband's Children) in Tail, and had 


| levied a Fine accordingly, (all which ſhe has done) ſuch Co- 


venant and Fine would be as one Conveyance, and this alone 


had been a good Appointment, and a good Execution of the 
Power. 


Obj. The nn ought to be of a Fee-ſimgle, where- 
as ſhe has appointed an Eſtate-tail. 


- Reſp. The Power to diſp oſe of a Fee- ſimple a in it 


a Power to diſpoſe of any fer Eſtates. 
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Obj. This Diſpoſition by Margaret ſhould be by Will, and 
not by Deed, 'the Deviſe being to her for Lite, and they to 
be at her Diſpoſal, . 


Reſp. The Word Then] ſignifies only when this Appoint- 
ment was to take Effect in Poſſeſſion, (viz.) after the Wite's 


Death. In the Caſe in 3 Leo. 7 1. where the Deviſe was to 


the Wife for her Life, and after her Death ſhe to diſpoſe as 
the pleaſed, c. The Words might well be intended of a 
Will, and therefore that Caſe was more liable to this Ob- 
jection; yet it was adjudged ſhe might grant away the Re- 
verſion in her Life-time. And in 3 Co. Boraſton's Cale, tis 
adjudged, that the Adverbs [When] and [Then] in Caſe of 
Limitation of Eſtates, do not make any Thing neceſlary 
to precede the Settling of them, any more, than where one 
lets Lands for Life, and after Leſſee's Deceaſe, then the Re- 


mainder to J. S. this Remainder will veſt preſently. 


Obj. The Leaſe for a Year, made by Margaret and her ſe- 
cond Husband, is a Suſpenſion of the Power. 


Reſp. Tis not; the Leaſe and Releaſe being but as one 
Conveyance, and ſo in Pleading (which is much more ſtrict) 
a Leaſe and Releaſe will amount to a Feoftment, and is ta- 
ken Notice of by the Court as a common Aſſurance: Be- 
ſides, the Power ſeems collateral, and not appendant to the 
Eſtate, and ſo not extinguiſhable, tho' by a Feoftment. Thus 
in Caſe of 4 Power to Executors to ſell, a Feoffment made 
by them of the Premiſſes, will not extinguiſh their Power, but 
they may afterwards ſell notwithſtanding. 1 Co. 111. 


Or if it bea Power appendant to the Freehold, as long as 
that remains, the Power remains alſo; and therefore, the lea- 
ling for a Year will no mygre {uſpend the Power, than a Leaſe 
for a Year made by. one Idintenant will ſever the Jointe- 
nancy: And in the Caſe of Snape & Turton, in Mr. J. Jones's 
Reports 392. tis exprelly adjudged, that Leaſing for a Year 
did not ſuſpend the Power of Revocation, as to the Reverſion 
and Inheritance. = — | — 
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Upon the Whole: If it appears to be the plain Intent of 
the Parties, that the Eſtate ſhould paſs to Heſter in Tail, ex- 
pectant on her Mother's Death, (as moſt evidently it does:) 
If any Words in Writing expreſſing the Intent, will amount 
to a good Execution of the Power, (as ſurely they will:) 


If theſe Words in this Releaſe be allowed ſufficiently to ex- 


preſs that Intent, (as plainly they do;) then, upon the Au- 
thorities I have mentioned, which, (as I take it) come fully 


up to the Point, this declaring of the Uſe to Heſter by this 


Releaſe in the principal Cale, is a good Appointment to 
Heſter, and a good Execution of the Power; and had there 
been only a Covenant in the Deed of Releaſe for the levying 
of a Fine to theſe Uſes, (tho I have no Manner of Occaſion 


for this Point,) yet ſuch Covenant, and the Fine afterwards 


levied, would have been a good Appointment to Heſter. 


And therefore I pray, that the Judgment given by my 
Lords the Judges in the Common Pleas may be affirmed: 


Parker C. J. With Reſpect to the rſt Queſtion, viz, What 


| Fllate paſſes by the Will to Margaret: the Teſtator's Wife; 


We are all of Opinion, the has but an Eſtate for Life, with. 
a Power of diſpoſing of the Inheritance. And as to this, the 
Difference is, where a Power 1s given with a particular De- 


ſcription and Limitation of the Eftate, (as here,) and where 


generally, as ro Executors to give or fell ; for in the former 
Caſe, the Eſtate limited being expreſs ard certain, the Power 
is a diſtinct Gift, and comes in by Way of Addition; but 
in the latter, tbe whole is general, and indefinite; and as 
the Perſons intruſted are to convey a Fee, they muſt, con- 
lequently, and by a neceſſary Conſtruction, be ſuppoſed to 


have a Fee themſelves. 


With regard to the other Queſtion, (viz) The Execution 


of the Power, it is clearly our Opinion, that this Convey- 


ance by Way of Leaſe and Releaſe is an effectual, tho im- 
proper, Execution of the Power. * | 


Wherefore the Judgment in C. B. mult be affirmed, 
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caſe 2. LU ingen verſus Jowray. 
Lord 

_ Y Articles before Marriage, the Huſband agreed to 
Prece- add 700 J. to the Wife's Portion of 700 l. and the 
chu. Securities for theſe Monies were aſſigned to Truftees, and 
40. agreed to be inveſted in Land, to be ſettled on the Huſband 


No for Life, Remainder to the Wife for Life, Remainder to 


to be laid the firſt, Cc. Son in Tail Male, Remainder to the Daugh- 


out in 


Land i, ters in Tail, Remainder to the right Heirs of the Huſband. 


to be ta- © | 
ken as Land, even as to collateral Heirs, 


The Marriage aer wurd d rakes Effect, and there being no 
Iſſue thereby, 


The Husband by Will deviſes ſome Lands to the Wife; 
the reſt of his real Eſtate in the County and City of York, 
and elſewhere in Great Britain, he deviſes to 7 S. alſo he 
gives his perſonal Eſtate, and all his Securities for Monies, 
to his Wife, whom he makes Executrix, and dies, leaving 
many of the Securities remaining unaltered; but ſome of the 
Money had been put out upon other Securities, and was 
mentioned to be in Truſt for the Husband, bis Executors and 


Adminiſtrators. —— —— 
4 no 
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And the Queſtion was; whether theſe Securities; of 
any of them, paſſed as perſonal Eſtate to the Wife? 


It was objected, that tho Equity would fret an 
Execution of Agreements, yet the End and Scope of 
theſe Articles were determined, ſave only as to the Wife's 
Life, (viz.) the Huſband was dead, and there was no 
Iſſue of the Marriage, and the Contideranion, or In- 


ducement to this Settlement looked no further, nor 


had any more extenſive Views ; that it could not be 
the Deſign of the Settlement to take Care of, or pro- 
vide for, diftant or remote Heirs, 


And that if this Money had been laid out in a Set- 
tlement, yet ſtill it had been in the Power of the Huſ- 


band to deviſe the Land purchaſed therewith ; for it 


would have been a veſted Remainder in Fee in himſelf, 


and conſequently abſolutely at his Diſpoſal. 


The only Queſtion then was, whether he intended 
to deviſe it? 


Now it was more probable that he intended to paſs 
it under the Denomination of Perſonal than Real Eſtate ; 
for that, in Fact, thoſe Securities were perſonal Eſtate, 
and muſt continue ſo, till actually inveſted in Land; 
and by the Deviſe of all his real Eſtate in the City 
or County of Tork, or elſewhere in this Kingdom, he 


muſt have alluded ro Land, and Something Jocal. 


| That it was not to be preſumed the Teſtator, who 


was a Layman, took it, that the Covenant altered the 


Nature of the Eſtate, and made that real, which be- 


fore was, and in Fact afterwards continued to be, perſo- 


ſonal Eſtate; and in Caſe of Wills, the Intent of the 


Teſtator was the chief Thing to be regarded, and in- 
Y y quired 


a das & 


De Term. J. Michaelis, 1711. + 


(4) Vide poſt (a) favoured in Equity, beyond an Executor or Admi- 


rw, Fd niſtrator. 
(5) x Vera. To which Purpoſe he cited the Caſe of (b) Whitwick ver. 
471. 


(e) 2 Vern, 
298. 


quired after, and ſurely, when the Teſtator bequeathed 


the other Hand, conſidered Land agreed to be ſold, as 


inforce an Execution of the Articles, and then it 


| deſcend to the Heir, but Equity would inforce a Sale 


all his perſonal Eſtate, nay when he expreſly deviſed 
all his Securities, theſe Securities in Queſtion muſt be 
intended to paſs ; or if this ſhould not be admitted in 
the Latitude that was contended for, at leaſt it would 
hold as to ſuch of the Securities, as had been altered, 
and taken, tho' in the Names of the {ame Truſtees, 
yet upon different Truſts. 


Mr. Vernon contra, inſiſted that Equity, which in- 
forced the Execution of Agreements, looked upon Mo- 
ney agreed to be inveſted in Land, as Land; and on 


Money; and therefore if a Man ſhould article for 
the Purchaſe of the Manor of D. which was an E- 
ſtate in Fee, for 5000 I. and die, tho' the 5000 |. till 
inveſted, would go to the Executors, yet Equity would 


ſhould go to the Heir; ſo if one ſeiſed of Land in 
Fee ſhould agree to fell it, and ſhould die before Sale, 
till fold, it would be in Fact a real Eftate, and as ſuch, 


according to the Agreement, by which it would become 
Money, and go to the Executor. 


But there was ſtill more Reaſon why Money agreed 
to be inveſted in Land ſhould be taken as a real Eſtate, 
in regard this was for the Benefit of the Heir, who was 


Fermyn, at which Lord C. J. Hale aſſiſted, and the Cafe 
of (c) Kettleby ver. Atwood, where upon Articles to lay 
out Money in a Purchaſe, and the Party dying before 
the Execution of ſuch Articles, the Diſpute was be- 
twixt the Heir and Executor, and decreed. for the Heir; 

—— | he 
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he alſo cited Sir Jonathan Atkins's Caſe (a), as a ſtrong 4 Vern. 


Caſe in Equity, in Lord Chancellor Jeffery's Time, 
where upon Marriage-Articles it was agreed, that 
15001. of the Husband's Money, and 15001. of the 
Wife's Money, ſhould be laid out in a Purchaſe of 
Land, and ſettled upon the Huſband for Life, Re- 
mainder to the Wife for Life, Remainder to the Iſſue 
of the Marriage, but was ſilent where it ſhould go af- 
terwards, in Default of Iſſue, and the Huſband and Wife 
dying without Iſſue, the Queſtion was, whether the 
Executor of the Huſband or the Executor of the Wife, 
or the Heir of the Huſband or the Heir of the Wife, 
ſhould have the Benefit of theſe Articles? 


And decreed, that the Articles making this Money 
as Land, it ſhould be taken to be real Eftate, and 
ſhould go to the Heirs of the Husband, and not to 
the Heirs of the Wife; in regard that in the com- 
mon Way and Ulage of Conveyances and Settlements, 
the Remainder in Fee was, in fuch Cafe, limited to 
the Heirs of the Huſband. Ot 


[Sed Quære, If the Money was to be taken as Land, 
it had not been reaſonable in this laſt Cafe to let one 
Half, (vix.) the Wife's 1500 J or the Land therewith 
to be purchaſed, go to the Heir of the Wife, and the 
other 1500 J. or the Land therewith to be purchaſed, 

go to the Heir of the Huſband? | 


That this Caſe of Atkins's was much ſtronger than 
the principal Caſe: For in that, the Uſes in the Arti- 
cles were all determined by the Death of the Huſband 
and Wife without Iſſue; and yet, when all the Ends 
of the Marriage-Articles were anſwered, and at an 
End, it was decreed to be as Land, and as real Eſtate 
whereas in the principal Caſe, the Wife being living, 
all the Uſes of the Marriage-Articles were not _ 
mined ; 
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536. 


Alteration of the Nature of it, ſince the Teſtator's De- 


un 


mined; for the Wife by the Articles was to have the 
Benefit of them for her Life, viz. to have the Profi ts 
of the Lands to be purchaſed for her Life ; and it 
was ſaid, Equity had gone further, by directing, where 


Money had been decreed to be laid out in the Purchaſe 
(a) See 2 of Lands in Fee, that (a) the Wife ſhould have Dower. 


Vern. 
Sweetapple verſus Bindon, 
Tenant by the ds 3 & ante 110. 


where the Husband, Ho ſuch Circumſtances, was allowed to be 


Lord Keeper : he Articles have, in Equity, changed 
the Nature of this Money, and turned it, as it were, 
into Land; and therefore, as to 1o much of the 
14001. as is ſubſiſting upon the Securities on which it 
was originally placed, or on any other Securities, where 
no new Truſts have been declared, it ought to be con- 
ſidered as real Eſtate ; but as to the 2501. of it which 
was called in by the Teſtator, and afterwards placed 
out on Securities on a different Truſt, that ſhall be 
taken to be perſonal Eſtate ; 3 forafoinch as there being 
no Iſſue of the Marriage, it was in the Power of the 
Huſband to alter, and diſpoſe of it, as againſt the Heir 
at Law, though not againſt his Wife ; and this 
Placing it out upon different Truſts I take to be an 


claring the Truſt to his Executors, ſeems tantamount 
with his having declared that it ſhould not go to his 
Heir. 


On an Appeal before Lord ner (Term pie 
1715) this Decree was affirmed. 


5 4 44 Lord 


. 3 


Lord Roc ki ngham 2 .al V rſus Dr. Pen- Salk. 578. 


1 Caſe 43. 
Fice 2 . Sir John Tre- 

| | vor, Maſter 

| To e | of the Rolls. 

Q IR James Oxenden before Marriage, and in Conſide- Leſtor dies 
ration of 100001. Portion, ſettled an Eſtate upon 5 

his Lady (the Plaintiff the Lord Rockingham's Siſter) for and before 
her Life for her Jointure, with a Power for himſelf to NT YN x 

make Leales at the uſual Rent. | Jointreſs, 
| and not the 


Executor, ſhall have the Rent. D, If the Leſſor had died after Sun-ſet though before Mid- 
night? If the Tenant had paid the Rent on the Day, the Payment had been good though the 
Leſſor had died before Sun- ſet; but his Executors to account for this to the Jointreſs, &c. 2 


Accordingly Sir James made Leaſes purſuant to the 
Power, of ſeveral Parts of the Land compriſed in this 
Settlement, reſerving the Rent at Lady Day and Michael- 
mas, and died upon Michaelmas Day between three and 
four in the Afternoon and before Sun- ſet. And one of 
theſe ſeveral Leſſees, to whom the Leaſes were made, paid 
his Rent (being 18 J.) unto Sir James Oxenden in the 
Morning of the {aid Michaelmas Day; but the other 
Tenants had not paid their Rent, the Arrears whereof 
came to about 500 /, 0 


* 


Hereupon the Sole Queſtion was, Whether theſe Ar- 
rears did belong to the Defendants, the Executors of 
Sir James Oxenden the Leſſor, on to the Jointreſs? 


For the former it was inſiſted, that when Michael- 
mas Day came, the Rent was due on that Day, and 
therefore, according to Clun's Cale 10 Co. 127 b. If 
on Michaelmas Day, being the Rent Day, the Tenant 
pays the Rent in the Morning to the Leſſor, who dies 


before Noon, this Payment, though Voluntary, is a 


good Payment againſt All but the King; ſo that it is 


e 4 — 
not material that the Payment was not Compulſive, or 


——— that 
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that there was no Remedy for it by Debt or Diſtreſs : 
in regard it appears by that Book, that the Payment, 
though voluntary, is notwithſtanding good againſt the 
Heir: And the Caſe in 1 Saunders 287. of Baskerville 
verſus Mayo, was by the Counſel demied to be Lay, 
where it is {aid to be the Opinion of Hale C. J. that if 
one leaſes for Years, rendring Rent, and dies on the 
Rent Day after Sun-fet and before Midnight, this Rent 
ſhall go to the Heir, and not to the Executor, for that 
(as it is there ſaid) though a convenient Time before 
Sun-ſet is the proper Time to demand the Rent, yet it 
is not due until © the End of the Day, videlicet, twelve 
of the Clock at Night, which they objected was 
not Law; ſince at furtheſt, the Rent was due 
from the Tenant to the Leſſor at Sun- ſet; for a Conve- 
nient Time before Sun-ſet, for the telling the Money, 
was the Time for the Landlord to demand his Rent; 
upon Non-payment of which, the Leaſe might be a- 
voided. 


But it would be abſurd to ſay, the Leſſee ſhould for- 
feit the Leaſe for Non-payment of the Rent, before 
it was due; and a Caſe was cited betwixt * Bellafis and 
Cole, at the Aſſizes at Durham before Mr. Juſtice Tracy, 


Fi | Where 


* The following Note was communicated to me by Mr. Puſtice Tracy. 


Southern verſus Bellaſis. In Ejectment. This was made a Cafe upon a 
Trial before Judge Tracy, 19 Apr. 13 W. 3. By Deed and Fine a Term of 
500 Years of the Tenements in Queſtion is created to the Leſſors of the 
Plaintiff for ſecuring an Annuity of 500 J. per Aunum, and all Arrears 
thereof, payable to Sir Ralph Cols during his Lite, and after his De- 
ceaſe for ſecuring an Annuity of 200 J. per Ann. and all Arrears thereof, 
payable to the Lady Cole for her Life, granted prout the Deed, 


in ſuch Manner, and with ſuch Remedies prout the Deed. Sir 


Raph Cole died, and all the Arrears of Rent due in his Life-time were 
paid, and the Lady Cole ſurvived him. Afterwards the Lady Cole died, 
viz. on Michaelmas Day 1704, at nine of the Clock at Night, being the 
firſt Day of Payment after Sir Ralph Coles Death, and the Plaintiff is her 
Adminiſtrator. The Sole Queſtion is, whether the Term be void with- 
out Payment of this Quarter's Rent, or whether this Quarter's Rent re- 

2 | mains 
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where one granted a Rent-Charge for Life, payable at * 


Lady Day and Michaelmas ; the Grantee died on Mi- Charge for 


chaelmas Day after Sun-ſet ; and the Queſtion was, fie, 5 


Whether the Executor of the Grantee ſhould have the & Day and 
Rent? And for that the Grantee lived until after Sun- eee; 


Grantee 


ſet, which was the legal Time for demanding the Rent, dies on 


though he died before twelve of the Clock at Night eee 


Day after 
yet it was held by that Judge, that this Rent ſhould go decke AE) 


fore 


to the Executor. Beſides, it was obſerved, that ac- tee at 


cording to the other Conſtruction, if the Jointreſs, in Night, yet 
| ga adjudged he 
the preſent Caſe, ſhould live but one Half-Year after ſhould pay 


the Death of the Huſband, ſhe might have a whole m a 


Year's Rent, which would be unreaſonable. cutor of 
| the Gran- 


tee, in Regard the Grantee lived till Sun-ſet, which was the legal Time to demand it, and it 


cannot be demanded till due, eſpecially to make a Forfeiture of the Leaſe, &c. Secus if the 
Grantee had died on Michaelmas Day and before Sun-ſet, 


But on the other Side it was argued, and ſolemnly 
decreed by the Maſter of the Rolls, that the Leſſor, in 


the principal Caſe, dying before Sun-ſet, and there be- n 
ing no Remedy for the Leſſor againſt the Leſſee, before 
his [the Leſſor's] Death, to compel the Payment of this 


Half-Vear's Rent; and upon the Authority of Clun's 
Caſe, the Half-Vear's Rent reſerved payable at Michael- 
mas, ſhould, upon the Death of the Leſſor before Sun-ſer, 
go to the Jointreſs, who then had the Reverſion ; 


mains due to Lady Cole, ſo as to intitle her Adminiſtrator thereto within 

the Conſtruction of this Deed ? = | 
| Rich. Wyn pro Quer”. 

Tho. Parker pro Def?. 


I am of Opinion that this Money was due when by Law it ought to 
be paid; therefore, ſince the Lady Cole lived beyond Sun-ſet, which 
was the Time when the Money was demandable, and to be paid by the 
Tenant upon Pain of forfeiting his Leaſe, I think the Money was due 
to her, and ought to be paid to her, and that her Adminiſtrator is in- 
titled to the ſame. 3 1 8 

Jan. 18. 1706. | Robt. Tracy. 


Note, J. Tracy told me that he adviſed with Lord C. J. Holt at his 
Chambers, and that, upon View of the ſeveral Authorities relating to,this , 
Point, his Lordſhip was of the ſame Opinion, 


But 
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But that as to the 18 J. Rent paid by one of the Te: 
nants to the Leſſor upon Michaelmas Day in the Morn- 
ing, this was a good Payment as to the Leſfee the Te- 
nant, and he ſhould not be compelled to pay the ſame 
over again; but that the Executors of Sir Zames, that 
received this Half-Year's Rent, ſhould pay. and account 
for the ſame unto Lady Oxendeh the Jointreſs. 


9. As to the laſt Point; for if the 18 J Rent was 
a good Payment at Law, (as certainly it was, according 
to Clun's Caſe) why mult it not be ſo in Equity? 
thi See the Caſe of Lord Strafford verſus Lady (a) Vent. 


yy mg worth, where Sir Henry Johnſon Tenant for Life, Re- 
Where Leſ- mainder to his Wife Lady Wentworth for Life, made a 


e Leaſe at Will rendering Rent; and died on Michael. 


dies on the mas Day betwixt three and four in the Afternoon, and 


anda, W before Sun- ſet; and Lord Strafford, as Adminiſtrator to 
) at. Noon, Sir Henry Johnſon claiming the Rent, 

if the | | | 

LR e Lord Chancellor Macclesfield held Lord Strafford well 


by his Death, intitled thereto 3 and cited the above mentioned Caſe 
me Rene of Cole verſus Bellafis, and ſaid, there was a Diverſity 
be loſt, betwixt a Rent incident to a Reverſion that muſt go 
l. Peu. ſomewhere, (if not to the Executor, then to the Heir) 
tors. Cont” and where the Rent was to go no where, unleſs to the 
if the Leaſe . . ; 

is to have. Executor; in the latter Cafe, if the Leſſor lived to 
: Continu= the Beginning of that Day, at which Time, a volun- 
| tary Payment of the Rent might be made, this would 
be ſufficient to intitle the Executor or Adminiſtrator to 
the Rent, rather than that it ſhould be loſt; for it 
would be ſtrange, if the Tenant {hould pay the Rent to 
 non&; and as that Cale was, the Perſon in Remainder 
(viz. the Jointreſs) could have no Pretence to the Rent, 
it being a Leaſe at Will, and conſequently ſuch as 

could have no Continuance with Reſpect to her. () 


(b) Vide the Act of the 11th G. 2. For the more effectual Securing the 
Payment of Rents, and Preventing Frauds by Tenants. 


2 DE 


== 


DE 
Term. S. Hillarii, 


1711. B. K 


Mitchel verſus Reynolds. Caſe 44. 


Oyer of the Condition, which recited, That SS 8 


$ whereas the Defendant had aſſigned to the Plantiff a A Bond or 
1 Leaſe of a Meſſuage and Bakehouſe in Liquorpond- e 
Z ſtreet in the Pariſh of St. Andrem's Holborn, for the ſelf from 


trading in a 


Term of five Years : Now if the Defendant ſhould not particular 
exerciſe the Trade of a Baker within that Pariſh, Place, if 


? made upon 


during the ſaid Term, or, in Caſe he did, ſhould within a reatonable 
three Days after Proof thereof made, pay. to the ingot 


tion, is good. 


Plantiff the Sum of fifty Pounds, then the ſaid Obli- Secus if it be 


gation to be void. Quibus Lectis & Auditis, he cnable Con- 
pleaded, that he was a Baker by Trade, that he had fideration, 
or to re- 


lerved an Apprenticeſhip to it, ratione cujus the ſaid Bond grain a 


was void in Law, per quod he did Trade, prout ei bene Man from 
| trading at 


licuit, Whereupon the Plaintiff demurred in Law. all. 


ID EBT upon a Bond. The | Defendant prayed Reſolution 


And now, after this Matter had been ſeveral Times 
argued at the Bar, Parker, C. J. delivered the Reſolu- 
tion of the Court. Age 


A aa The 


— 


182 De Term. J. Hill. 1711. : 

* The general Queſtion upon this Record is, Whether 
this Bond, being made in Reſtraint of Trade, be 
Good t 


And We are all of Opinion, that a Special Conſide- 
ration being ſer forth in the Condition, which ſhews it 
was reaſonable for the Parties to enter into it, the ſame 
is good; and that the true Diſtinction in this Caſe is, 
not between Promiles and Bonds, but between Con- 

tracts with and without Conſideration; and that 
wherever a ſufficient Conſideration appears to make it 
a proper and an uſeful Contract, and ſuch as cannot be 
ſet aſide without Injury to a fair Contractor, it ought 
to be maintained; but with this conſtant Diverſity, 
viz. Where the Reſtraint is general not to exerciſe a 
Trade throughout the Kingdom, and where it is li- 
mited to a particular Place; for the former of theſe 
muſt be void, being of no Benefit to either Party, and 
only oppreſſive, as ſhall be ſhewn by and by. 


The Reſolutions of the Books upon theſe Contracts 
ſeeming to diſagree, I will endeavour to ſtate the Law 
upon this Head, and to reconcile the jarring Opinions; 
in order whereunto, I ſhall proceed in the following 


Method. 


ff, Give a general View of the Caſes relating to 
the Reſtraint of Trade. 


2dly, Make ſome Obſervations from them. 


2d , Shew the Reaſons of the Differences which are 
to be found in theſe Caſes; And 


__ 4thhy, Apply the whole to the Caſe at Bar. 


4 AS 


_ 
3 
=. 


_ 
_ 
1 


K . 4 4 ; EP 2M RMIT 8 P 4 c i 2 2 1 
* R FOI" X , * 2 9 9 CRY 
4 47 4 2-0 FOES TITER ED LD R ccc Nn . [ * 
F / es Es I ee en foo aan ts on tn e 
b * 2 * 5 FOLLY 2 * e * 2 n A FFF 3 n <P i 
: N r Re LS ene ee en La * CVS ; 
8 x 5 N 7.7... Fn PSF SAT OR 8 "PRIN oO Sn EI ENS CO ORI  Ea Ferer * n - 
a0 P FSR Fee Be re ne TE IE 5 3 8 BEATS CL EE ET bt ll ee F _ a - II 
22 — 8 751 P * . „ 
* FFF ES LET ALE: FS * Y a " 
2 IX 7 e . ER N TAIT 


* 


De Term. Y Hill. 1711. 


As to the Caſes, they are either firſt, of involun- 
tary Contracts, againſt, or without, a Man's own Con- 
ſent; or Secondly, of voluntary Reſtraints by Agree- 
ment of the Parties. 


Involuntary Reftraints may be reduced under theſe 
Heads. 


1/7, Grants or Charters from the Crown. 

2aly, Cuſtoms, 

zaly, By-Laws, 

Grants or Charters from the Crown may be, 

1ſt, A new Charter of Incorporation to Trade gene- 


rally, excluſive of all others, and this is void. 8 Co. 
„ 


2dly, A Grant to particular Perſons for the ſole Ex- 
erciſe of any known Trade; and this is void, becauſe 
it is a Monopoly, and againſt the Policy of the Com- 


mon Law, and contrary to Magna Charta. 11 Co. 84. 


Za, A Grant of the Sole Uſe of a new invented Art, 
and this 1s good, being indulged for the Incourage- 


ment of Ingenuity ; but this is tied up by the Statute of 
21 Fac. I. cap. 3. ſect. 6. to the Term of fourteen Years ; 


tor after that Time it is preſumed to be a known Trade, 


and to have ſpread itſelf among the People. 


| Reſtraints by Cuſtom are of three Sorts. 


1 ſt, Such as are for the Benefit of ſome particular 


Perſons, who are alledged to uſe a Trade for the Ad- 


vantage 


— — Dae a een" 
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vantage of a Community, which are good. 8 Co. 125. 
Cro. Elix. 803. 1 Leon. 142. Mich. 22 H. 6. 14. 
2 Bulſt. 195. 1 Roll. Abr. 556 . 


1 


1 


2dly, For the Benefit of a Community of Perſons 
who are not alledged, but ſuppoſed to ule the Trade, 
in order to exclude Foreigners. Dyer 27 9. b. W. Jones 
162. 8 Co. 121. 11 Co. 52. Carter 68, 114;hell 
good. 1 
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zaly, A Cuſtom may be good to reſtrain a Trade in 
a particular Place, though none are either ſuppoſed or 
alledged to uſe it; as in the Caſe of Rippon. Regiſter 
105, 106, Wor 
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Reftraints of Trade by By-Laws are theſe ſeveral 
Ways. | | 


1/2, To exclude Foreigners; and this, is good, if 
only to enforce a precedent Cũiſtom by a Penalty. Car. 
ter 68,114. 8 Co. 125. But where there is no pre- 
cedent Cuſtom, ſuch By-Law is void. 1 Roll. Abr. 364. 
Hob. 210. 1 Bulſt. 11. 3 Keb. 808. But the Caſe in 

| Keble is miſreported; for there the Defendants did not 
plead a Cuſtom to exclude Foreigners, but only ge- 
nerally to make By-Laws, which was the Ground of 
the Reſolution in that Cale. 
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2aly, All By-Laws made to cramp T rade in general, 
are void. Moor 576. 2 Inſt. 47. 1 Bulſt. 11. 


za, By-Laws made to reſtrain Trade, in order to 
the better Government and Regulation of it, are good, 
in ſome Caſes, (viz.) If they are for the Benefit of 
the Place, and to avoid publick Inconveniences, Nuſan- 
ces, Cc. Or for the Advantage of the Trade, and 


Improvement of the Commodity. Sid. 28 4. Raym. 288. 
OF 2 Keb. 


o 


2 Keb. 27, 873, and 5 Co. 62. b. Which laſt is upon 
the By-Law for bringing all Broad- Cloth to Blackwel!- 
Hall, there to be viewed and marked, and to pay a 
Penny per P Iece for marking - This Was held a rea- 
Z ſonable By-Law 5 and indeed it feems to be only a Fix- 
ing of the Marker ; for one End of all Markets is, 
I that the Commodity, may be viewed ; but then they 
muſt not make People pay unxeaſonably for the Li- 
berty of trading there. En 


\ 
\ 
v 


In 2 Keb, 309. the Caſe is 1255 a By-Law for re- 
training Silk-Trowſters from uſing more than ſuch a 
cextain Number of Spindles, and there the By-Law 


been true. 
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are either, 


a 


1/4, General, or 
2dly, Particular, as to Places or Perſons, 


General Reſtraints are all yoid, whether by Bond, 
Covenant, or Promiſe, c. with or without Conſide- 
ration, and whether it be of the Party's own Trade, or 
not. Cro. Fac. 596. 2 Bulſt. 136, Allen 67. 


Particular Reſtraints are either, 1ſt, without Conſide- 
ration, all which are void by what Sort of Contract 
loever created. 2 H. 5. 5. Moor 115, 242, 2 Leon. 
210, Cro, Elix. 872. Noy 98. Owen 143. 2 Keb. 377. 
March 191. Show 2. (not well reported) 2 Saund. 155. 


Or 24h, Particular Reſtraints are with Conſide- 
ration. | — 


B b b Where 
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Where a Contract for Reſtraint of Trade appears 
to be made upon a good and adequate Conlideration, ſo 
as to make it a proper and uſeful Contract, it is 
good. 2 Bulſt. 136. Rogers verſus Parry. Tho that 
Caſe is wrong reported, as appears by the Roll which 1 
have cauſed to be ſearched, it is B. R. Trin. 11 Fac. 1. 
Rot. 223. And the Reſolution of the Judges was not 
grounded upon it's being a particular Reſtraint, but 
upon it's being a particular Reſtraint with a Conſide- 
ration, and the Streſs lies on the Words, as the 
Caſe is here, though, as they ſtand in the Bock, 
they do not ſeem material. Noy 98. V. Jones 13. Oo. 
Fac. 596. In that Caſe, all the Reaſons are clearly 
ſtated, and, indeed, all the Books, when carefully ex- 
amined, ſeem to concur in the Diſtinction of Re- 
ſtraints general, and Reſtraints particular, and with, 
or without Conſideration, which ſtands upon very 
good Foundation; Volenti not fit injuria; a. man may, 
upon a valuable Conſideration, by his own Conſent, 
and for his own Profit, give over his Trade, ad 
part with it to another in a particular Place. 


| Palm. 172. Bragg verſus Stanner. The E Entring 
ft upon the Trade, and not whether the Right of Action 
accrued by Bond, Promiſe or Covenant, was the Con- 
T9 deration in that Caſe. 


unh e 
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Vide Marcl's Rep. 77. but more particularly Allew 8 
67. where there is a very remarkable Caſe, which lays 
down this Diſtinction, and puts it upon the Conſide- 
ration and Reaſon of the Thing. 
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Secondly, I come now to make {ome Obſervations 


that may be uſeful in the Underſtanding of theſe | 
_ Cafes. And they are, : 


4 


1ſt, 


ma 


— — 
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1ſt, That to obtain the Sole Exerciſe of any known 
Trade throughout England, 18 a compleat Monopoly, 
and againſt the Policy of the Law. 


24%, That when reſtrained to particular Places or 
Perſons, (if lawfully and fairly obtained) the ſame is 
not a Monopoly. 4 


zah, That ſince theſe Reftraints may be by 
Cuſtom, and Cuſtom muſt have a good Foundation, 
therefore the Thing is not abſolutely, and in itſelf, 
unlawful. hh. 


4thly, That it is lawful, upon good Conſideration, 
for a Man to part with his Trade. 


Fthly, That ſince Actions upon the Caſe are Acti- 
ons injuriarum, it has been always held, that ſuch 
Actions will lye for a Man's uſing a Trade contrary 
to Cuſtom, or his own Agreement ; for there he uſes 
it 1njuriouſly. | 


6thly, That where the Law allows a Reſtraint of 
Trade, it is not unlawful to enforce it with a Pe- 
nalty. 


7thly, That no Man can contract not to uſe his 
Trade at all. | 


/ CN. 


8:bly, That a particular Reſtraint is not good with- 
out juſt Reaſon and Conſideration. 


Thirdly, T propoſed to give the Reaſons of the Dif- 
ferences which we find in the Caſes; and this I wall do, 


1/7, With Reſpect to involuntary Reſtraints, and 
: . 2dly, 
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2z4ly, With Regard to ſuch Reſtraints as are vo- 
luntary. 


As to involuntary Reſtraints, the firſt Reaſon why 
ſuch of theſe, as are created by Grants and Charters 
from the Crown and By-Laws, generally are void; is 
drawn from the Incouragement which the Law gives 
to Trade and honeſt Induſtry, and that they are con- 
trary to the Liberty of the Subject. ” | 


2dly, Another Reaſon is drawn from Magna Charta, 
which is infringed by theſe Acts of Power; that Statute” 
ſays, Nullus liber homo, Oc. diſſeiſetur de libero tenemento 
vel libertatibus, vel liberis conſuetudinibus ſuis, Oc. and 
theſe Words have been always taken to extend to Free- 
dom of Trade. . 


But none of the Caſes of Cuſtoms, By-Laws to enforce 
theſe Cuſtoms, and Patents for the ſole Uſe of a new 
invented Art, are within any of theſe Reaſons; for 
here no Man is abridged of his Liberty, or diſſeiſed 
of his Freehold; a Cuſtom is Lex loci, and Foreigners 
have no Pretence of Right in a particular Society, ex- 
empt from the Laws of that Society; and as to new 
invented Arts, no Body can be ſaid to have a Right to 
that which was not in Being before; and therefore it 
is but a reaſonable Reward to Ingenuity and uncom- 
mon Induſtry. 


I ſhall ſhew the Reaſon of the Differences in the 
Cales of voluntary- Reſtraint, 


1ſt, Negatively. 
2aly, Affirmatively. = 


I | 1ſt, Nega- 
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1/}, Negatively; The true Reaſon of the Diſallow- 
ance of theſe in any Caſe, is never drawn from Magna 
Charta; for a Man may, voluntarily, and by his own 
Act, put himſelf out of the Poſſeſſion of his Freehold, 
he may fell it, or give it away at his Pleaſure. 


2dly, Neither is it a Reaſon againſt them, that they 
are contrary to the Liberty of the Subject; for a Man 
may, by his own Conſent, for a valuable Conſidera- 
tion, part with his Liberty ; as in the Caſe of a Cove- 
nant not to erect a Mill upon his own Lands. J. Jones 
13. Mich. 4 Ed. 3. 57. And when any of theſe are at 
any Time mentioned as Reaſons upon the Head of vo- 
luntary Reſtraints, they are to be taken only as general 
Inſtances of the Favour and Indulgence of the Law to 
Trade and Induſtry. Us 


Zah, It is not a Reaſon againſt them, that they are 
againſt Law, I mean, in a proper Senſe, for in an im- 
proper Senſe they are. „ 


All the Inſtances of Conditions againſt Law in a 
proper Senſe, are reducible under one of theſe Heads. 


* Either to do {ſomething that is Malum in ſe, or 
Malum prohibitum. 1 Inſt. 206. ” 


 _2dly, To omit the doing of ſomething that 1s a 
Duty. Palm. 172. Hob. 1 2. Norton verſus Sims. 


Ns 2dl , To incourage ſuch Crimes and Omiſſions. Fitz- 
herb. tit. Obligation, 13. Bro. tit. Obligation, 3 4. Dyer 118. 


_ Such Conditions as theſe, the Law will always, and 
without any Regard to Circumſtances, defeat, being 
concerned. to remove all Temptations and Inducements 
8 77 to 


* 
= 
1 
1 
it 
1 

es 5 
11 
19 
Wi 9 1 

ro 

* 

1 
1 
1389 
144. 

N 
4 

? wy 

(_ 

5 

1 

ih t; 

4 
5 o 

; 

25 

188 

5 #1 
* 45 
"TE 
|» *. 
11 
BAS 
1 

4 1 il 

29 

5 | 
$* 

i _ 

. da _ 
o 
41 2 1 
U +8 
* 4 : 
1 hk 
334 
1 
Aan 
T «By \ 

FF 4 
e 
' v l „ 

, +4: 8 
Fang o 
"14-1 
: $5 

3 1 1 

— 'SW — 

14 4; 5 

i A by N 
D 
isis 
o * * 1 a 
4 q mls 
1 1 
1.33 44 
ie 

1 En 1 9 
r 
inn, 

. 1 

e 
| 75S BIR 

* N. E 
1 
1.8” i 
iir 
4 14 3% IH = 
'; ERS 
RAP 

3 LHR 
31790 ri 
fy j; 
WF) Wo. . 
e 
11 
16 
vat 1 
+ $4 £ 1 
{1 * % 4 1 
; 8 ef 

" $318 

bat! + 2 

* t 

+; 

{84 1 is ; 
e 
[a « 08 9 
18 

175 3 

— 
iy 71 
+ $8 
Ws 1 60 1714 
1% {22 4 1 
1 
. 
1 1 
$1281 38 ll + 
44:8 1 ＋ {+ I 
3 5108 
7 
v1 : bi 71 4 
7 1 570 
1 } N 
1 5 
e 
1 
i 
179 4 
e 
An 
1 1 

1 
£0” 5 

1 

1 5 

0500” 

185 556 

19 4 
(4 v 

. 

HED 
28 o 

33% 

2 \ 2 I 

FO B# » 

FEI BE. - 

n 

ain 
1 

118 

P 2 IE 

: © 1 "I 
# Net 1 3 4 
8. 2 1 
0 4 , 

1597-3 1 
1 
e 
J 

. 

* 2 
1 

147 

| 05950118 
6 y 8 | 
"| 3; $548; 

ain | 

[ 

114 7 1 

Fes 14 6 
11 

ie] FT: £ 

i * 

1 44 - 

8 "3108 

. 3 
5 + Z 

1 
16, 88% 5.1 

e . 
1 
e 
33 4 
N 
e 
5 9 
„ 

1 

7 ; 
HTO 
End k 
{ SOL OG 

in 

Wt 3 

7418 if 

A P 

92 

1 | 

# 44 

; 64 LUMLEY 
PA a 4 
11 22 
ifs 13 8 
i 
4 
1 427 CY 
1.» TEN 
e 
1 I 4 
: — 1 
11 3: 
1 
1 
1. "BL. 
8 1793 f 
wht 
1 
1 

N 
PE. 7 41 
FRONT Tix 
r 
h . 
12s : 
Age 7 
A 
r 
. J 
„ 
ai 
1 * 
>< v5 .\8 
1 16 % 

3 - 38 
121 RES 
1 

W 
. : 
n 
Was ? 
ISS wi 
1 
OP Hy 7 
n 
1 1 3 
y . 
118 
d. 1 Z 
2 445 by 
4; . 
1 
11 
1 ? 

In 38 
ef 05 7 f 
1 
n 
N 
14 

7 
Fi 1. 
161 
1 

$f of 
93M? 

149 af 
1235 

1 

1 

1 

1 

* 

8 

* 

2461 
1 
[i 1 

8! 16. 
e N 
11. 1 
iin 
T7 141 
is 144. \ 
THAN. 
Wii 
rn 

5 4 
£304 * 

1 4% 

F604 4. 
1 
14 | | 

1 * 

5 Wy 17 i 
1.4: "44 
BR 
; q bv 
1 
Brian 
1 
1 

11 1 
17 1 1 
in 

„ 

7 D 8 
41 

| TH 
[$1 508: 
1 

1 

N 
6 
Ft; \ 
41108 
i 4: 
| Mi 

1 
11 3 Y 

44 8 

4 1-5 

5 
L 4641 
1 7 [ 

#081 

i: 1 

1 y 

1 1 

„ 
1951 

1 12 

n 

19 4 
? F T3 

wk | 
"3 31H, 
354379) 

Ae 
— 104 


2 >> i 
7 27 A Doo IS D 
- WEED So en en en rg 
4 . Ig fs . — — 
Mw = — > s/n 
= —_— — -_—<———__y 


— . — 4 
6 SP — * 


190 De Term. F, Hill, I7II. 


to thoſe Crimes ; and therefore, as in 1 Inſt. 206. a 
Feoffment {hall be abſolute for an unlawful Condition, 
and a Bond void. But from hence I would infer, 


4 
— 


iſt, That where there may be a Way found out to 
1 perform the Condition, without a Breach of the Law, 
11 it ſhall be good. Hob. 12. Cro. Car. 2 2. Perk. 228. 


bl! lar Reſtraints of Trade, not being againſt Law, in a 


It proper Senſe, as being neither Mala in ſe, nor Mala pro- 
| hibita, and the Law allowing them in ſome Inſtances, 
as in thoſe of Cuſtoms and Aſumpfits, they may be re- 


{trained by Condition. 


2dly, Affirmatively; The true Reaſons of the Di- 
ſtinction upon which the Judgments in theſe Caſes of 
voluntary Reſtraints are founded, are, 1ſt, The Miſ- 
chief which may ariſe from them, 1/}, to the Party, 
by the Loſs of his Livelihood, and the Subſiſtence of 
his Family ; 2dly, to the Publick, by depriving it of 
an uſeful Member. 3 3 


Another Reaſon is, the great Abuſes theſe voluntary 
Reſtraints are liable to; as for Inſtance, from Corpo- 
rations, who are perpetually labouring for excluſive 
Advantages in Trade, and to reduce it into as few 
Hands as poſſible; as likewiſe from Maſters, who are 
apt to give their Apprentices much Vexation on this 
Account, and to uſe many indirect Practices to procure 
iuch Bonds from them, leſt they ſhould prejudice them 
in their Cuſtom, when they come to ſet up for themſelves. 
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34ly, Becauſe in a great many Inſtances, they can 
be of no Uſe to the Obligee ; which holds in all Caſes 
of general Reſtraint throughout England; for what 
I —— Ga 
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does it ſignify to a Tradeſman in London, what ano- — 
ther does at Nemcaſtle? and ſurely it would be unrea- 
ſonable to fix a certain Loſs on one Side, without any 
Benefit to the other. The Roman Law would not in- 


force ſuch Contracts by an Action. See (a) Puff. lib. 5. 
c. 2. ſect. 3. 21 H. 7. 20. 


Athly, the fourth Reaſon is in Favour of theſe Con- 
tracts, and is, that there may happen Inſtances where- 
in they may be uſeful and beneficial, as to prevent a 
Town from being over-{tocked with any particular 
Trade; or in caſe of an old Man, who finding himſelf 
under ſuch Circumſtances either of Body or Mind, 48 
that he is likely to be a Loſer by continuing his Trade, 
in this Caſe it will be better for him to part with it 
for a Conſideration, that by ſelling his Cuſtom, he 
may procure to himſelf a Livelihood, which he might 
probably have loſt, by trading longer. 0 


5thly, The Law is not ſo unreaſonable, as to ſet 
aſide a Man's own Agreement for Fear of an uncer- 
q tain Injury to him, and fix a certain Damage upon 
another; as it muſt do, if Contracts with a Conſidera- 
tion were made void. Barrow verſus Wood, March Rep. 
77. Mich, 7 Ed. 3. 65. dew 67, $6 121; 


But here it may be made a Queſtion, that ſuppoſe 
it does not appear whether or no the Contract be made 
upon good Conſideration, or be meerly injurious and 
oppreſſive, what ſhall be done in this Caſe ? ih 
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; Reſp. I do not ſee why that ſhould not be {hewn by 
1 Pleading; though certainly the Law might be ſettled 
either Way without Prejudice; but as it now ftands, 


the 


- (a) The Inſtances there mentioned are, that if any ſhould agree not 
hs their Hands, or change their Linen, for ſuch a Time, there 
oud be no need to trouble a Magiſtrate on the Breach of ſuch Agree- 
ments, which would tend to no Conſequence, when put in Execution. 
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the Rule is, that wherever ſuch Contract ſtat indiffe= 


renter, and for ought appears, may be either good or 
bad, the Law preſumes it prima facie to be bad, and 


that for theſe Reaſons : 


1/2, In Favour of Trade and honeft Induſtry. 


24ly, For that there plainly appears a Miſchief, but 
the Benefit (if any) can be only preſumed ; and in 
that Caſe, the preſumptive Benefit {hall be over-born 


by the apparent Miſchief. 


2dly, For that the Miſchief (as I have ſhewn be- 
fore) is not only private, but publick. 


4thly, There is a Sort of Preſumption, that it is not 
of any Benefit to the Obligee himſelf, becauſe, it being 
a general Miſchief to the Publick, every Body is at- 
fected thereby; for it is to be oblerved, that tho it 
be not ſhewn to be the Party's Trade or Livelyhood, 


or that he had no Eſtate to ſubſiſt on, yet all the Books 


condemn thoſe Bonds, on that Reaſon, (vix.) as taking 
away the Obligor's Livelihood, which proves that the 
Law preſumes it; and this Preſumption anſwers all 
the Difficulties that are to be found in the Books. 


As 1/t, That all Contracts, where there is a bare 
Reſtraint of Trade and no more, muſt be void ; but 
this taking Place, only where the Conſideration 1s not 
{hewn, can be no Reaſon why, in Caſes where the ſpe- 
cial Matter appears, ſo as to make it a reaſonable and 
uſeful Contract, it ſhould not be good; for there the 
Preſumption is excluded, and therefore the Courts of 
Juſtice will inforce theſe latter Contracts, but not the 
former. | | 


_ 2dly, It anſwers the Objection, that a Bond does 
not want a Conſideration, but is a perfect Contract 
4 5 = ; E without 
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without it; for the Law allows no Action on 2 Nu- 
dum pactum, but every Contract muſt have a Conſide- 
ration, either expreſſed, as in Afumpſits, or implied, as 
in Bonds and Covenants; but theſe: latter, tho, they 
are perfect as to the Form, yet may be void as to the 
Matter; as in a Covenant to ſtand ſeiſed, which is void 
without a Conſideration, tho it be a compleat and per- 
fect Deed. ; 

zaly, It ſhews why a Contract not to trade in any 
Part of England, tho with Conſideration, is void; for 
there is ſomething more than a Preſumption againſt it, 


becauſe it can never be uſeful to any Man to reſtrain | 


another from trading in all Places; tho' it may be, 
to reftram him from trading in fome, unleſs he in- 
tends a Monopoly, which is a Crime. 


4thly, This ſhews why Promiſes in Reſtraint of 
Trade have been held good; for in thoſe Contracts, it 
is always neceſſary to ſhew the Confideration ; fo that 
the Preſumption of Injury could not take place, but 
it muſt be governed by the ſpecial Matter ſhewn. And 
it alſo accounts not only for all the Reſolutions, but 
even all the Expreſſions that are uſed in our Books in 
theſe Caſes ; it at leaſt excuſes the Vehemence of Judge 
Hall in 2 H. 5. Fol. quinto; for ſuppoſe, (as that Caſe 
ſeems to be) a poor Weaver, having juſt met with 4 
great Loſs, ſhould, in a Fit of Paſſion and Concern, be 


exclaiming againſt his Trade, and declare, that he would 
not follow it any more, &c, at which Inftant, ſome 


deſigning Fellow ſhould work him up to ſuch a Pitch, 
as, for a trifling Matter, to give a Bond not to work at 


it again, and afterwards, when the Neceſſities oi his 


Family, and the Cries of his Children, fend him to 
the Loom, ſhould take Advantage of the Forfeiture, 
and put the Bond in Suit; I mult own, I think this 
luch a Piece of Villany, as is hard to find a Name 
D d d for 
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nation that Judge expreſſed, tho not his Manner (a) of 


Words this, that the Agreement it ſelf is good, but 


Man be bound too faſt from doing an Injury? which 


for; and therefore cannot but approve of the I ndig- 


expreſſing it. Surely it is not fit that ſuch unrea- 
ſonable miſchievous Contracts ſhould be countenanced, 
much leſs executed by a Court of Juſtice. 


As to the general indefinite Diſtinction made be. 
tween Bonds and Promiſes in this Caſe, it is in plain 


when it is reduced into the Form of a Bond, it imme- 
diately becomes void; but for what Reaſon ſee 3 Lev. 
241. Now a Bond may be conſidered two Ways, either 
as a Security, or as a Compenſation ; and 


1/7, Why ſhould it be void as a Security? Can a 


I have proved the Uſing of a Trade contrary to Cu- 
{tom or Promiſe, to be. 5 


2dly, Why ſhould it be void as a Compenſation? Is 
there any Reaſon why Parties of full Age, and ca- 
pable of contracting, may not ſettle the Quantum of 
Damages for ſuch an Injury? Bract. Lib. 3. c. 2. $. 4. 


It would be very ſtrange, that the Law of England 


(% PoRt that (b) delights ſo much in Certainty, ſhould make 
Grantham a Contract void, when reduced to Certainty, which 
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was good, when looſe and uncertain; the Caſes in 
March's Rep. 77, 191. and allo Show. 2. are but indiffe- 
rently reported, and not warranted by the Authorities 
they build upon. 


1ſt Object. In a Bond the whole Penalty is to be 
recovered, but in Aſumpfit only the Damages. 


1 W ; Reſp. 


(a) Hall expreſſed himſelf thus: A ma Intent vous purres aver demurre 
Sur Luy que le Obligation eſt void, eo que le Condition eſt encountre Common 
Ley, & per Dieu Si le Plaintiff fuit icy, il irra al priſon tang, il uſt fai. 
Fine au Roy, 
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Reſp This Objection holds equally againſt al all Bands 


whatſoever. 


24 Object. Another Objection was, that this is like 
the Caſe of an Infant, * may make a Promiſe but 
not a Bond, or that of a Sheriff who cannot take a 

Bond for Fees. 


Reſp. The Caſe of an Infant ſtands on another Rea- 
ſon, (viz) a general Diſability to make a Deed ; but 
here both Parties are capable; neither 1s it the Niture 
of the Bond, but meerly the Incapacity of the Infant, 
which niakes a Bond by him void, fince there a Surety 

Om be liable, but it is otherwiſe here. 
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Allo the Caſe of a Sheriff is very different; for at 
Common Law he could take nothing for doing his 
Duty, but the Statute has given him certain Fees; but 
he can neither take more, nor a Chance for more, 
than that allows him. I 


34 Object. It was further objected, that a Promiſe is 
good, and a Bond void, becauſe the former leaves the - 
Matter more at large to be tried by a Jury; ; but what 
is there to be tried by a Jury in this Caſe ? 


Reſp. 1/, It is to be tried, whether upon Conſidera- 
tion of the Circumſtances the Contra be good or 


not? and that is Matter of Law, not fit fre a Jury 
to determine. 


 2dly, It is to aſcertain the Damages, but Cui bono 


(lay 4h y) ſhould that be done? is it for the Benefit 
of the Qblivor ? 


— 


Neſp. Certainly it may be neceſſary on that Account, 
for theſe Reaſons : 
1/t, A 


Y 
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4 
if, A Bond is a more favourable Contract for him 
than a Promiſe; for the Penalty is a Re- purchaſe of his 
Trade aſcertained before-hand, and on Payment there. 
of he ſhall have it again; he may rather chuſe to 
be bound not to do it under a Penalty, than not to do 
Ta 


24ly, However it be, it is his own Act. 


zaly, He can ſuffer only by his Knavery, and ſurely 
Courts of Juſtice are not concerned leſt a Man ſhould 
pay too dear for being a Knave. 


4thly, Reſtraints by Cuſtom may (as I have proved) 
be inforced with Penalties which are impoſed wich- 
out the Party's Content, nay by the injured Party 
without the Concurrence of the other; and if ſo, then 


a fortiori he may bind himſelf by a Penalty. 


Object. It may perhaps be objected, that a falſe Re- 
cital of a Conſideration in the Condition may ſubject 
a Man to an Inconvenience, which the Law ſo much 

labours to prevent. 


| Refp. But this is no more to be preſumed than falſe 
Teſtimony, and in ſuch a Caſe, I ſhould think the De- 
fendant might aver againſt it; for tho the Rule be, 
that a Man is eſtopped from averring againſt any Thing 
in his own Deed, yet that is, ſuppoſing it to be his 
Deed, for where it is void, it is otherwiſe, as in the 
Caſe of an uſurious Contract. 


The Application of this to the Caſe at Bar is very 
plain: Here the particular Circumſtances and Conſi- 
deration are ſetforth, upon which the Court is to 
judge, whether it be a reaſonable and uſeful Contract. 
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Term. Paſchæ, 


1714. 


Caſe 4 Nichols verſus Hooper. 
Lord Keeper 


Harcourt. 


2 Vern. 686. YO HN Fackſon ſeiſed in Fee deviſed Lands to his 
wo. ga Wife Mary for Life, Remainder to his Son Thomas 
Man's dy- Fackſon and his Heirs; provided, that if the ſaid To- 
libe, c mas Fackſon ſhould die without Iſue of his Body, then he 


Man dies gave 100 J. a-piece to his two Nieces A. and B. to be 
leavinglflue, 


which Iſſue Paid within fix Months after the Death of the Sur- 


1 vivor of the {aid Mother and Son, by the Perſon 
died without Who {ſhould inherit the Premiſſes; and in Default of 
fue: The Payment, as aforeſaid, then the Teſtator deviſed the 


not . 
re.4 ic not Lands to the Legatees for Payment, and died. 


being in | 8 Nu | 
jms to ariſe upon any remoter Contingency than the Man's Dying without Iſſue living at 
his Death. | | | 


The Teſtator's Wife Mary died, and the Son Thomas 
Fackſon died, leaving a Daughter, which Daughter, 
within the ſaid fix Months after the Death of her Fa- 
ther Thomas Fackſon, died alſo without Iflue; the Bill 
was to have the 200 J. And for the Plaintiffs 


It was urged, That though Thomas Fackſon left Iſſue 
living at the Time of his Death, yet when that Iſſue 
| I = died 
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died without Iſſue, then did Thomas Jaeſſon die with- 
out Iſſue ; that if a Man ſhould deviſe Lands to 4. in 
Tail, and if A. died with Iſſue, then to B. if A. ſhould 
leave Iſſue, and that Iſſue ſhould afterwards die with» 
out Iſſue, B.'s Eſtate would plainly commence. So if 
a Rent were limited to commence. upon Tenant in 
Tail's Dying without Iſſue, if Tenant in Tail left Iſſue, 
that afterwards died without Iſſue, the Rent muſt 
commence 3 and it was ſaid to be the ſtronger, in re- 
gard, in this Cafe, here was a Death without Iſſue 
within ſix Months after the Death of the Survivor; 
(ſcil.) the Iſſue of Thomas died without Iſſue within 
fix Months after the Death of Thomas her Father. 


Vernon & cur cont'; Thomas Jackſon is not by this 
Will made Tenant in Tail, but continues Tenant in 
Fee-ſimple ; ſo that this is not like the Limitation of 
an Eftate ; for it is agreed, that in caſe of Limitation 
of Eſtates, in Conſtruction of Law, whenever there is 
a Failure of Iſſue of J. S. tho J. S. died leaving Iſſue 
at his Death, yet from that Time J. S. is dead with- 
out Iſſue. 2 «1911 403 35 


But where a Legacy is given by a Will, to com- 
mence upon this Contingency, ( ſci.) If J. S. fall die 
without Iſue, this ſhall be taken according to (a) com- (0 Vide poſt 
mon Parlance, (viz; ) Iſſue living at his Death; for, in 8 
common Parlance, if F. S. leaves Iſſue, he does not 7% ver- 
die without Iſſue; and it cannot be intended that the * 
Teſtator deſigned, whenever there ſhould be a Failure 
of Iſſue of Thomas, (which might be 100 Years hence,) 
that then theſe Legacies, which were meant only as 


perſonal Provifions, ſhould take Effect. 


However, in this Caſe, with Reſpect to the Lega- 
tees, if the Legacies take any Effect, the Words of the 


Deviſe paſs a legal Intereſt, and the Court does not 
hinder 


5 
8 
. 


© 2 
pro WT 


3 in 3 Yong OO. AY , 2 
n im; 2268 off tn. AT — — — | 
- 2 - 22 ESTI ACHES 2 5 T — — 
—— IT ER . $ * — — — — — - a I — — 25 
— — —— Ae — — — 1 - 2 * ENCES 
- - — —— — n — a7 == U— — o >. - 
— — — = — FEE 2 * I D = : = i” AE = — 
— . — - - - £ Y, ox — 2 =. 4 5. - - : = = = — ä—— — 
EEE, AO Ln . = ATENEO 
— : — — 2 ne ———_—— EIS 
hd = Cs a = = 2 Ro. = 


—— — — — — — — — TI —ͤ— ——— — a — _— E l 
— n Aa 8 « 8 : 6 3 
TI TY = PR wo eg — —— © rt 5 

; G 2 der 
» $84 «2D 2 5 * I 5 . 
D 1 4: 2 — — — — 
— —— — — — 2 pag ny — — ©. er us 
e 5 2 , 2 429, S 
— Ep A 


3 


EY? nnn 
e 
2 * 


. — —— —e—ę—— — — IS — = 
"© E 3 — D 8 L 
72 ri QI « E N dN 
7 - — et" . A > - Fas} 


=D 
2 
— 


— er —_———_ - ” . 
IMG Ss” r n * by 
x) ra nA YAN tet 8 . 8 — — ——__— 5 
— — — —— — ——— —— .n— > — 0 eee es ned 
— SSS ˙ A ae Eu; G2 Et Re .. 2 5 — 3 . 7 
5 . 4 ——— 42 2 — —— IT AO — I WITS — — WELDED E 2 
1 — —-— — — — tween — E — a 5 — — "__ pn LA 
— 7 — — 2 — — hoy _ — — 2 2 
— 7 = . r = 5 Er = VT 
IP 2 49 * L "DES 2 + 2 1 n 7 by n r — AL „ — 
> 2 WW IE * 2 J — — . « 
— — 8 — —— 2 e EIT . CIP 4 SBP es LLITAY A Pen OE — 2 7 - * 
* nw B: — — EP . — — 4 — hte * roo EP ———— 588 2 r _ 6 
- E rr gs 7 — 2 — — — — 7777 ̃ — Dandy 


— — 
n r TI 
— 2 4 1 1 1 » 
r 8 "I r 
2 2 _ N N 
5 _ - r 
EZ 2 P ORE 
= 2 2 I. 
- g e 
K r d Het es 19 ITN 19499, 
r — 1 — te” 


r 


De Term. Paſche, 1712. 


6 Se — ys — — — — — fa 
— Rn — — _ 

£ Dp: .. — 

— 2 r * <A 4 


27 
. 
1 
a 
+ 
1 R 
Fey 
14 
4 
"== z 
$ rc 
® 4 
KF 2 ; 
LF [I 1 34 
. 44 4 
11444 
iz 8 
A 1 by 
4 14 
10 
5 
LA 
"Vi 
. 7 
"5 1 
. 88 
N 1 
$A A 
4 25 — 
ele 
* 8 7 1 
r 
53 
„ 
8+ ; 
I. >] Ki 
BY . 
14 
+ 3:88 
EPS 1 
} * 
1 
1 ll 
4 
2 ff 
3 1 
2 1 
44 
1 
1 
1 
- 1 
11 
„ 
5 
1 
1 
5 3 5 | 
7% 
* 
: : 
3KP 
10 
11 
1 3 
; © + 
1 
11 
1 
15 1 
. 18 
l 
1 
5 1 
F 
413% 
1098 
* F 4 1 
1 
SH: 4 
11 
cy : 
$ 8% © 
© PL 
- 187 1 
1 3 
1 hs : 
- | 
J 174 
1 
2 
+BY 
1 
1. 
; bad x 
1 
1 
8 
1 
* 


— 
— — 


2 — © - v0 * — * ian ir * 
—— ß Wie — ra i. 1 
* n 2 
— — » Ve Roy pngfry i — 
— 5 SORE WOT VPP 
* — — — Pn — Wer —— —— —ů 
= os . og . 2 _ * 2 ms — ne Ee DIY 
88 2 n 


kinder the Plaintiffs from proceeding at Law, in an 
Ejectment, but diſmiſſes the Bill. | 


Note, This differed fo the Caſe of Gba aka 
Clark, 1 Lev. 35. where a Settlement was on Husband 
and Wife for their Lives, Remainder to the firſt, We. Son 
in Tail Male; and if the Husband ſhould die without 
Iſſue Male, Remainder to the Daughters for a Term of 
Years, for the raiſing of 1 500 J. for their Portions ; 
and the Husband died leaving Iſſue a Son and a Daugh- 
ts after which the Son lied without Iſſue : * 


Whereupon it was adjudged that the Daughter 
ſhould have the 15001. for that whenever the Iſſue 
Male of the Husband failed, he might properly be ſaid 
to be dead without Iſſue Male. 8 Co. 86. Buckmere's 
Caſe. And this very Expectation, remote and preca- 
rious as it was, (for there being an Eſtate-tail, a Re- 
covery ſuffered by the Tenant in Tail would have. 
barred the Portions expectant thereupon) was, notwith- 
ſtanding, of Advantage to the Daughters with Re- 
ſpect to their Advancement in Marriage; whereas in 
x8 principal Cafe, the Eſtate being a Fee, no Reco- 
very could be ſuffered thereof, and coplequently there 


was Danger of a Perpetuity. 
4. 


4 
=__ 


_ 


1 


erm. S. Trinitatis, 


1712. 


Herne verſus Meyrick. Eee 46. 
Lord Keeper 

| my Harcourt, 

NE ſeiſed of Lands in Fee, owed Money by Salk. 416. 
ſeveral Bonds, and by Will gave ſeveral Lega- One ice 
cies to his younger Children, and deviſed his Lands to ebe by 
his eldeſt Son in Tail. Bond, and 

5 OY a | FP 
Lands to his Heir in Tail, and gives ſeveral Legacies ; after which he dies leaving the Heir 
his. Executor : The Heir with the perſonal Eſtate pays off the Bond-Debts, by which Means 
there are not Aſſets to pay the Legacies ; the Legatees are without Remedy, the Land being 


deviſed in Tail to the Heir, Otherwiſe had the Land deſcended to fuch Heir in Fee, 


The eldeft Son (who was likewiſe Executor) 
had paid the Bonds with the perſonal Eſtate ; and 
now the Legatees brought their Bill, praying that 


they might ſtand in the Place of the Bond-Creditors, 


and be paid out of the Lands deviſed to the eldeſt 
Son, the late Statute againſt fraudulent Deviſes having 
made the Deviſe void as againſt Bond-Creditors. 


And this Cauſe being heard before the Maſter of a 
the Rolls, his Honour declared, he would marſhal the 
real and perſonal Aſſets, in ſuch Manner, as that the 


Debts and Legacies ſhould both be paid, (vix) the Le. 


gacies out of the perſonal, and the Bonds out of the 
| E real 
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real Eſtate, and that as the Bonds had been paid by 
the Executor out of the perſonal Eſtate, fo the Lega. 
tees ſhould, pro tanto, ſtand in the Place of ſuch Bond- 
Creditors, and be paid out of the real Eſtate. 
But from this Decree there was afterwards an Ap. 
peal (a) to the Lord Keeper, before whom it was 
urged by the Solicitor General and Mr. How, that 
theſe younger Children were provided for by other 
Land deviſed to them; and that, in Caſe the Legacies 


were to be charged upon the Land of the eldeft Son, 
he would be left deſtitute. | 


That it was as much the Intent. of the Teſtator, that 
the Deviſee ſhould have the Land, as it was, that the 
Legatees ſhould have their Legacies; and therefore 
the one not to be favoured more than the other; nay, 
that the Rule in Equity was, that Specifick Legacies 


| ſhould not be broke into, in order to the Satisfaction 


of pecuniary Ones; that if in this Caſe, the Deviſe 
had been of a Leale for Years to the Heir, he ſhould 
have kept that, without having it made liable to the 
pecuniary Legacies, and ſhould the Heir be in a worſe 


Caſe, in reſpe& of Lands of Inheritance deviſed to 
him, than if he had only claimed a Chatte! by the 


Will? . 


That the Statute of fraudulent Deviſes was intirely 
out of the Caſe, in regard there were no Creditors, 
and that Statute was never made to help Legatees. 


Theſe Reaſons ſeemed to have great Weight with 
the Lord Keeper, who ſaid, it would have been a 
very different Caſe, had the Lands been {ſuffered to 
deſcend in Fee ; whereas the Gift in Tail to the Heir 
was a Specifick Deviſe, and, as againſt Legatees, to 
be favoured equally with a Specifick Legacy. 


2 | Mr. 


— „ 1 


* 


2 N 0 . 


Mr. Vernon on the other Side inſiſted, That ie 
younger Children were in nature of Creditors, and in 


| Caſe a Copyhold, not ſurrendered, were deviſed to 
them, the Court would ſupply the Want of a Surrender. 


Sed per Cur, Here it appears the younger Children 
are otherwiſe provided for. 1510110 


Vern. The Caſe might have been Different, if the 
Teſtator had deviſed his Land to his eldeſt Son, exempt 
from the Payment of his Legacies ; but thoſe Words 
1 being omitted in the Will, the Statute againſt fraudu- 
E ent Deviſes charges the Land deviſed with the 
3 Bonds. "x 1 
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But by Lord Keeper, there being no Debts, the 
Statute is out of the Caſe. | 
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= Then it was inſiſted, that whereas in this Caſe one 
and the ſame Perſon was Heir, and Executor, ſuppoſe 
© they had been different Perſons, (viz.) one Perſon 
Z Heir, and another Executor, and the Bond-Creditors 
had ſued the Heir, and recovered their Debts out of Wii! 
the real Eſtate, the Heir ſhould clearly have had no N 
Remedy; and there was no Reaſon that the Heir, when 9 
made Executor, ſhould alter the Caſe, by his partial 
Application of the Aſſetts. 


1 
33 


However, Lord Keeper inclined, that the Heir 
being Deviſee in Tail of the Lands, the Legatees ſhould 
have no Remedy to come upon the real Eſtate in the 
Place of the Bond-Creditors; but ſaid, he would re- 
ſerve that Point; and in the mean Time, would direct 
an Account of the Perſonal Eſtate, which, for ought 
appeared, might be ſufficient to pay the Legacies as 
well as Debts; and likewiſe ordered, that Precedents 


ſhould 
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e , . Diſber verſus Diſper. 


8 FY te 


- Pe Term. J. Trin. 1712. 
ſhould be ſearched, whether ever a Legatee had Relief 
againſt the Heir in fuch Caſe ? „ 


ben Aſterwards in tlie Caſe of (a) Cliftop verſus Birr (Mz. 
So though chhurimu Term 1720) this decretal Order of Hern verſus 
the Court . | . LY . 

will marſhal Merrick was produced, and it appeared, that this Caſe 


the Aﬀets in was not reſolved by Lord Harcourt, but adjourned for 


0 I 


Favour of a : 
Simple Con- further Conſideration. 


tract Credi- | 5 8 
tor, and (generally ſpeaking) in Favour of a Legatee, yet where ſuch Legatee is a pecuniary 
One, he will not be relieved by being permitted to come in the Place of the Bond- Creditors 
upon the Land, in the Hands of a Deviſee thereof, 


Lord Keeper 


Harcourt, 
„eg 7 ILLIAM Diſher was a Freeman of London, and 
ſigns a Note, had neither Wife nor Child, but had an only Bro- 
by which he | * if 
dyns him. ther the Plaintiff. 


ſelf indebted : | | 
in 5000 J. to his Brothet and Heir; but his Brother knows nothing of it; the Freeman 


keeps this Note always in his own Cuſtody, and on his Death it is found among his Papers, 
Adjudged a void Note, and as a Matter intended, and not perfected. 


This Wiltiam Diſher (though no Ways indebted to 
the Plaintiff the Brother) by Note under his Hand 
dated 24 February 1707, promiſed to pay the Plaintiff 
5000 1, but the Plaintiff knew nothing o it. 


The Note was kept by William Diſher in his own 
Cuſtody, and, at his Death, was found among his Pa- 
pers. 


April 1708. William Diſber intermarried with Eli- 
⁊abeth Thomas, and being poſſeſſed of 2911. 14s. 104. 
per Annum, upon Bankers Aſſignments, (which are 
eftabliſhed by Act of Parliament, and made a perpe- 
tual Annuity redeemable by Parliament, and are there- 
by to go to Executors) and being alſo ſeiſed in Fee of 
Lands of 691. per Aunum, in Houghton in Bedfordſbire, 

l previous 


— 
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De Term. J. Trin. 1712. 
previous to his ſaid Marriage, and in Conſideration 
thereof conveyed over his Lands to Truſtees and their One fettles 


Fa . Fo Land, on his 
Heirs, to the Uſe of himſelf for Life, Remainder to | === a 


Truſtees to preſerve contingent Remainders, Remainder on himſelf 
to Elizabeth his intended Wife for her Life, Remainder = .. 
to the firſt, Wc. Son of the Marriage in Tail Male ſuc- the Marri- 

ceſſively, Remainder to the Daughters in Tail, Re- 1 


der over, and 


mainder to himſelf in Fee; and, having aſſigned over figns 
| Bankers 


his Annuities to the ſame Truſtees, did, by another amgn- 
Deed, bearing the ſame Date, declare the ſame to be mente 


(which are 


in Truſt, that the Truſtees ſhould pay and apply the but perforal 


{aid yearly Annuities, to ſuch Perſons, as ſhould be ZR) to 


: Truftees, 
intitled to the Profits of the Land fo ſettled as afore- and declares 
{aid ; and in Caſe the Principal ſhould be paid in, ac- _ 


cording to the Act of Parliament in that behalf made, to the fame 
that then the Truſtees ſhould lay out the Monies in 3 
the Purchaſe of Freehold or Copyhold Lands to be tlement 


would be 
ſettled to the ſame Ules. | | | intitled to 


| | the Land; 
and if the Annuity ſhould be redeemed by Parliament, the Money to be inveſted in Land, and 
to be ſettled to the ſame Uſes, and dies. Theſe Annuities and Bankers Aſſignments, after 
the Wife's Death, ſhall go to the Heir, and not to the Executor, | 


Afterwards Mr. Diſher died without Iſſue, and leaving 
no Will, but what he had made before his Marriage, in 
which he had given ſeveral Legacies and Bequeſts, (all 
which Deviſes were revoked by his ſubſequent Settlement) 
and had made one Facob Sawbridge who was no Rela- 
tion, but had been his Apprentice, his Executor. 


On a Bill brought by the Plaintiff Fob Diſber, 
the Brother and Heir, againſt the Teſtator's Widow and 
the Executor, it was decreed, that theſe Annuities be- 
ing redeemable by Parliament, were as a Mortgage 
aſſigned to Truſtees, and directed, when paid in, to be 
inveſted in a Purchaſe, and ſettled as the Fee-Simple 
Lands were above ſettled; and therefore, though the 
Wite was to have an Eſtate for Life in the Annuities 

— — by 


De Term. S. Trin. 1712. 
by her Jointure Deed, yet, after her Death, the An- 
nuities ſhould not be looked upon as perſonal Eſtate, a 
| Moiety of which, on ſuch Conſtruction, would by the 
Cuſtom of London belong to her Repreſentatives, but 
as Money directed to be laid out in Lands, and to be 
. as a real Eſtate, which, after the Wife's Death, would 
al go to the Plaintiff as Heir of William Diſber. 


Decreed alſo, with regard to this 50001. Note 

ſigned by the Teſtator, by which he owned himſelf in- 
5 debted to his Brother the Plaintiff in 5000 J. that it be- 
1 ing always kept by the Teſtator in his own Cuſtody, 
„ 5 and the Brother knowing nothing of it, when given, 
Wit and at the Teſtator's Death it being found among his 
18 Papers, the ſame ſhould be looked upon only as a Mat- 
| ter initiate, or intended, and never perfected; and 
| 


though it was urged, that however it muſt be admitted 
Hg the Note was in Fraud of the Cuſtom, as to the 
1. Wife, it ſhould, notwithſtanding, be paid out of the 
Wi dead Man's Motety : Yet the Court ſaid they eſteemed 
| it as no Debt at all. 
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De Term. F. Michaelis, 1712. 


The Caſe upon Evidence was, in Subſtance, the 
ſame with the State of it in the printed Sheet: The 
two former were the principal Queſtions; and the 
Proof oa them was in ſhort this : : 


As to the firſt Point, it appeared, that by the Char. 
ter of Fac. 1. all the Burgeſſes (as well Common, as 
Capital,) had a Right of voting in the Election of a 
Bailiff and that a Bailiff might be choſen out of the 


Burgeſſes, 


That Smith was a Common Burgeſs under that Char- 
ter, and that he was elected after the Invalidity of 
King James II's Charter was publickly known and ac- 
knowledged ; and that the Common Burgeſſes qualified 
under the old Charter were then admitted to vote, 
(which had not been done from the Time of accepting 
King James 11.'s Charter, to that Day,) and that Smith 
had the Majority of thoſe Burgeſſes; but it appeared, 
that one Coldwell the Bailiff for the Time being, who 
preſided at this Election and took the Poll, was in by 
Virtue of the void Charter, and that he was never ſo 
much as a common Burgeſs under the old Charter. 


That he acted with fourteen Capital Burgeſſes, 
which is the Number appointed by the void Charter, 
and that the Burgeſſes qualified by that Charter were 
called, and voted ang with thoſe qualified 
by the old. 


2dly, As to the ſecond Point, it appeared, that by 
the Charter of King James I. the Bailiff and Capital 
Burgeſſes were to do all Corporate Acts, and were ori- 
ginally to chuſe in the Common Burgeſſes. 


4 , That 
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That upon the Death, or Vacancy of any of the Capital 
Burgeſſes, the Charter appoints that Refiduum Capital 
Burgens' vel Major pars eormd', ſhall chuſe in others 
within fifteen Days after ſuch Vacancy ; that they had 
neglected to fill up Vacancies for theſe twenty-two Years 


laſt paſt, and that at the Time of granting the Charter 


of her preſent Majeſty, there was only one capital 
Burgeſs in Being (viz. one Slade) qualified under the 
Charter of King James the Firſt. 5 


Upon this Evidence ſeveral Queſtions in Law 
aroſe. WF 501 


1ſt, As to Smith's Election, whether that muſt not be 
taken to be one intire Act done under the Direction 
of the illegal Bailiff by Virtue of the Charter of King 
James the Second, and conſequently void; the old 
Burgeſſes having ſubmitted to be called by that Bailiff, 


and voted promiſcuouſſy with the Others, without 


Viſtinction? 


2dly, Whether according to the Charter of King 
James the Firſt, the Capital Burgeſſes were not to be 
taken to be extinct, there being but one remain- 
ing? 


zaly, The Capital Burgeſſes being an integral Part 


of the Body, by the old Charter, whether the 
Corporation could ſubſiſt without Them, or muſt, in 
Detect of Them, be diſlolved ? 


After ſome Debate at the Bar, the Counſel for the 
Defendants prayed a Special Verdict, and the Chief 
Juſtice, in ſumming up the Evidence, directed the 
| Jury to reſerve theſe Points; for that they were of 
too great Moment to be determined without Conſidera- 
TED H h h IT tion; 
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a. 


« 9 


tion; but ſome Diſputes ariſing thereupon among the 


Judges, y — 


Parker, Chief Juſtice, ſaid, that the Election of 
Smith to be Bailiff ſeemed to him to be made under 
the void Charter, and that it could not be under 
any other; that Coldwell was Bailiff under that Char: 
ter, and all the Voters ſubmitted to his Authority, 
which the old Burgeſles ought not to have done, but 
to have inſiſted upon their ancient Right, and op- 
poſed the Others joining with Them; that it was a 
particular Power given by the Charter, and, in ſome 
Degree, like the Caſe of of Wroth verſus Wigs, 4 Rep. 
39. b. very different from the Caſe of electing Mem- 
bers of Parliament (which had been mentioned at the 
Bar) for there they all come under Pretence of the {ame 


Right, and by a proper Authority to chuſe. 


But ſuppoſing Smith was duly elected, there was 
no proper Officer to {wear him in, neither Bailiff, 
nor Recorder, by the Charter of King James the Firlt ; 
for Coldwel was not ſo much as Bailift de Facto, but 
a Bailiff of a different Corporation, as effectually as 
if he had been Bailiff of another Town. To make 
him a Bailiff de Facto, he muſt have been in under 
a right Conſtitution ; whereas he was in by a void 
one, and had no Pretence of Right by the old Char- 


ter. i 


As to the ſecond Queſtion his Lordſhip ſaid, he 
could not think it within the Intention of the Char- 
ter, which appoints the Vacancies of the Capital 
Burgeſſes to be filled up within fifteen Days, that 
twenty-two Years ſhould be permitted to elapſe, 
till theſe were all extinct to one Man, and that one 
to have the Power of electing all the Reſt. 
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As to the third, He thought it a Queſtion of 
great Moment, whether this Corporation could ſubſiſt 
without Capital Burgeſſes, they being made neceſſary 
to all corporate Acts? 


Powell J. could not think the Corporation were 
diſſolved for want of Capital Burgeſſes, but doubted 
whether they could Act; that it was not material 
whether Coldwel was a law ful Bailiff, or not; for that 
the Corporation might, upon their Charter-day, chuſe 
a Bailiff, tho' there were none then in Being, nor had 
been for twenty Years before; not like the Caſe of 
Wroth and Wigs, for that was of a judicial Authority. 


(a) Eyre J. thought the third Queſtion very conſiders 
able, (viz.) Whether, if a Corporation loſes one of its 
integral Parts, it be not diſſolved? vide 1 Rol. Ahr. pag. 
514. tit. Corporations; the Cale of a Corporation con- 
ſiſting of Brothers and Siſters. 


As to the ſecond Queſtion, he ſaid; that when a Cor- 
poration lapſes the Day of chufing its Head, the Royal 
Authority muſt interpoſe ; and in the Interim, the Ope- 
ration of it ceaſes. That in this Caſe there had not 
been a regular Election of a Bailiff for ſeveral Years. 


That if Smith was choſen in Execution of the Char- 
ter of Jac. 2. tho' at an Aſſembly not under that 
Charter, he was in by Virtue thereof; that it was 
held in the Caſe of the Devizes, that a good Mayor for 
the Time being, is neceſſary to the Election of another. 


Notwithſtanding the Court was ſo doubtful in theſe 
Points, the Fury were, however, very clear in them; and 
about 


| (a) Nete; Mr. Juſtice Littleton Powis was abſent all this Term, be- 
ing indiſpoſed with the Gour, 
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about three of the Clock next Morning gave a privy 
Verdict, by which they found all the Iſfues generally 
for the Queen, and affirmed it at the Bar about ten; 
atid tho they were ſent out again by the Court, per- 
fiſted with great Obſtinacy. | 


Hereupon the Defendants came and moved that the 
Verdict might be ſet aſide, upon theſe two Points: 


lars, t, For that the Jury had found Matter of Lay, 
in their Ver- and contrary to Direction. 

dict contrary id 61 | 

to the Direction of the Pas a new Trial may be granted, even after a Trial at Bar, 


zZaly, For that the Venire was wrong awarded, 
being de vicineto de Bewdley, whereas by the 4th 
and 5th of Queen Anne, cap. 16. for the Amendment 
of the Law, it ought to have been de corpore Comitatis. 


The Court, after Advice with the Juſtices of C. B. 
and Barons of the Exchequer, gave their Opinion upon 
the firſt Point the ſame Term; and the Lord Chief 
Juſtice delivered it as the Opinion of all the Judges of 
England, (except Powell) That when the Defendant's 
Counſel pray a ſpecial Verdict, and the Court direct 
the Jury to find one, if the Jury will take upon them 
to go contrary to that Direction, and find Matter of 
Law, it is a ſufficient Ground for a new Trial, even 
after a Trial at Bar. 


For that it would be very unreaſonable, that in Caſes 
where the Court and the Jury are both of Opinion 
againſt the Party, there he ſhould have a Remedy by 
a Bill of Exceptions ; but that in Caſes where the Jury 
only are of Opinion againſt him, and the Court 
doubtful, he ſhould be abſolutely concluded, and with- 
out Remedy, as he muſt be in this Caſe. 


33 Powell 
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Powell I. contra: I do not very well know upon whit: 
Foundation of Law new Trials have been granted; but 


I found rhe Courts in Poſſeſſion of ſuch a Practice as 


to Trials by Nifs prius; but I do not know that this 
practice has been eſtabliſhed as to Trials at Bar. In- 
deed I do remember two in the Exchequer in my Time, 
but I was always of Opinion againſt them, and that 
for theſe Reaſons, becauſe one is a Trial at Common 
Law, and the other by ſpecial Commiſſion only; and 
becauſe Trials at Bar are much more ſolemn, and at- 
tended with much greater Charge to the Parties, than 


the other. 


I do not think any Thing ought to be / Ground 
for a new Trial, after a Trial at Bar, but what would 
make the Jury liable to an Attaint. 


Chief Fuſtice : The firſt Caſe of a new Trial, which 
we find in the Books, is that of Wood and Guuſton, 
in Styles 462, 466. and that was after a Trial at 


Bar. 


The Practice of the Courts is the Law in theſe 
Cafes; and ſo of Ejectments and Rules for paying Mo- 
ney into Court, which have no other Foundation. 


In the Caſe of Briſtol verſus Cooper, a ſpecial Verdict 
was prayed and directed, and the Jury found generally; 


whereupon a new Trial was granted for that Reaſon. 


Dowman's Cale in the 9 Rep. is very obſervable, a- 
bout the ſeveral Duties of Judges and Jurors in this 
Particular. 


In moſt Caſes, even where new Trials, after Trials 


at Bar, have been denied, the Judges have aſſerted 
Ii i the 
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the general Right, and one Reaſon why we do not find 
this Practice more ancient, may be, that there are no 
old Reports of Morions. | 


Eyre J. Ido not find the Reaſons for new Trials con- 
fined to Miſdemeanors for which the Jury may be fined; 
the Caſe of Wood and Gunſton was not 10. 


But if a new Trial ſhall be granted in a Caſe where 
the Jury have done wrong, in a Matter which is pro- 
perly under their Cogniſance, I cannot ſee any Reaſon 
why it may not be done in Cafes where they take 
upon them to determine Matters not within their Cog- 
niſance. Vide 1 Sid. 153. 


The Counſel for the Queen inſiſted, that this Verdi& 
being ſet aſide for a Miſbehaviour of the Jury, and not 
any Fault in the Proſecutor, Colts ought to be al- 
lowed. 


But the Court ſaid, there was no need of entring 
into that Queſtion, till the Matter of the Venire was 
determined; and adjourned the Conſideration of that 
till the Michaelmas Term following, for the Advice of 
the other Judges. 


Accordingly in Michaelmas Term (4 Nov.) this Point 
was argued before all the Judges of England at Serjeants- 
Inn in Fleet, ſtreet. 


Serjeant Pratt pro Def. By the Statute of the 4th 
and 5th of her preſent Majeſty for the Amendment of 
the Law, this Venire ought to have been awarded de cor- 
pore comitatus. 


; This is a Caſe within the expreſs Words and Inten- 
tion of the Act; the Words are, * That from and 
PERS > 
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as 


after the firſt Day of Trinity Term, every Venire fa- 
&« cis in any Action or Suit in any of the Courts at 
« Weſtminſter, ſhall be awarded of the Body of the 
« proper County”; and this is a Suit in the Court of 
Chancery in Order to repeal the Letters Patent of the 


th of the preſent Queen. 


Neither is it leſs within the Intention and Miſchief 


deſigned to be prevented, as appears moſt plainly from 


the Preamble, which recites, © That whereas great 


« Delays do frequently happen, by Reaſon of Chal- 
« lenges to the Array of Panels of Jurors, and to the 
Polls, for Default of Hundredors, for Prevention 
thereof, Nc. Now this is a Proceeding to which 
that Miſchief extended; for at the Trial there might 
have been a Challenge to the Array, for want of Hun- 
dredors. 


A 


* 


0 


0 


ea 


That there may be ſuch a Challenge in the Cafe of 
the Crown, is what cannot, I think, be denied ; for if 
the Sheriff be commanded to return a Jury de vicineto, 
and there 1s not any Hundredor upon the Panel, he 
has not obeyed the Command of the Writ, and the 
Challenge is for his Default. 


3 Keb. 740. In an Information for Perjury, a Mo- 
tion was made, that the Defendant might not chal- 
lenge for want of Hundredors, and it was denied; 
becauſe the Subject would thereby be ouſted of a Pri- 
vilege to which he is intitled by Law. 


The Statute of 23 H. 8. cap. 13. enafts, That in 
Trials for Murder, in Corporations, there ſhall be no 
Challenge for Want of Freeholders; by which it ap- 


pears, that there might be ſuch a Challenge at Com- 


mon Law, in the Caſe of the Crown; and certainly 
| where 
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where Freeholders are neceſſary, Hundredors are e- 
qually ſo. 
* 

This Act being made for the Advancement of ju- 

ſtice, it ought to have the moſt beneficial and exten- 

ſive Conſtruction imaginable; but to ſay, that the 

Crown ſhall not have a Jury de corpore comitatis, is to 

deprive it of the Benefit and Advantage of an Act of 


It is true, that, generally, the Crown ſhall not be 
ouſted of its Prerogative by an Act of Parliament, un- 
leſs it be expreſly mentioned; but that Rule cannot af- 
felt this Cale, for here the Crown had no Prerogative : 
It was liable to the Inconveniences recited in the Pre- 
amble, as well as the Subject, and then ſurely it ought 


not to be debarred of a Share in the Remedy. 


The Intention of this Act may be further collected 


from the next Clauſe, which plainly proves, that the 


Law-makers took it to extend to Caſes of the Crown; 
for it expreſly excepts all Appeals, Indictments and Pro- 
ſecutions on Penal Statutes, and what Occaſion could 
there have been for that Exception, if the former 
Clauſe had not taken in any Crown Caſes at all ? 


But, I think, it deſerves to be conſidered, whether 


this Proſecution be properly a Suit of the Crown or 


not ? It ſeems to be no more than a Contention be- 
tween two Corporations, whether the Letters Patent 


granted to one Side, or thoſe granted to the other, ſhall 


prevail? Both are contending for a Royal Charter, and 
the Crown is perfectly indifferent who obtains it; the 
Judgment in this Cale will be only for the Benefit of 
the Party, for here can be no Judgment of Puniſhment 
for the Uſurpation, as in Informations in the Nature 
of Quo Warranto's. 

4 .. 
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Sir Peter King: The Words of this Act are as gene- 
ral and comprehenſive as poſſible, Every Venire fas 
« cias for the Trial of any Iſſue, in any Action or 
” Suit” | | 


That there might be Challenges both to the Array, 
and to the Polls, in the Caſe of the Crown, appears from 
Keilw. 102. 4. And this Statute is made for the Re- 
medy of that Miſchief in all Caſes where it might 
poſſibly happen before, ſome few only being excepted 
by Name. But in the preſent Caſe, Mr. Attorney General 
is contending for the Crown, that it ſhall not have the 
Benefit of a very uſeful and advantageous Law; this is 
like a Man's Diſabling himſelf. Lit. Se. 410. 


I know no Inſtance in the Law, where the Crown 

is excluded out of general Statutes made for the Bene- 

fit and Advantage of Proſecutors. The Caſes, wherein 

the Crown 1s held not to be bound, are, where it would 
otherwiſe be debarred of a precedent Right or Prero- 

eative ; but in the Caſe at Bar, the Crown was before 

this Act in the ſame Condition with the Subject; and 

I hope it will appear, that this is not Placitum Coronæ, 

but at moſt a Civil Action brought in the Name of the 

Crown. See Sir Oliver Butler's Caſe, 2 Vent. 344. 3 Lev. 

220. In Mr. Brewſter's (a) Caſe, Holt C. J. ſaid, this (2) 6 Mod. 
was a Writ of Right. _ 


Tho taking it either Way, viz, as a Suit of the Crown, 
or of the Subject, this Venire is wrong, and if ſo, we are 


in the only Method to take Advantage of it: The Sheriff 1 
3 has done his Duty, and obeyed the Command of the 1 
Vrrt, and therefore we could not Challenge the Array, 0 
but come to the Court to quaſh it: Challenge is for | 


5 the Default of the Sheriff, where the Writ is right, 
© Quaſhing is for Error in the Writ it ſelf. 
K k k Mr. 
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to overlook them, and to give Judgment notwith- 


prejudice the Party. 


Mr. Salkeld: The great Objection in this Caſe is, 
that the Act of the 4 U 5 Anne is a Statute of Jeofails, 
and that 7 Peril this Cale 1s not comprehended 
within it. 


This Act of Parliament conſiſts of diſtinct Branches, 
which are ſeparate Laws; ſome of them are Statutes 
of Feofails, and others Statutes alterative of the Com- 
mon Law, and the Clauſe, upon which this Queltion 
ariſes, is of the latter Sort. 


Statutes of Feofails concern ſuch Faults as would 
vitiate the Judgment, and make it erroneous, if given, 
and are to enable the Courts to amend ſuch Faults, or 


ſtanding. 


The Clauſe about Yenre's is not of this Nature, but 
is an intire Alteration of the Law in this Particular 
making that to be right now, which was wrong before, 


& fic vice verſa. 


Statutes of Feofails make no Alteration in the Law; 
for the Errors they concern, continue ſo notwithſtand- 
ing, but only provide a Remedy, that they may not 


The chief Reaſon why the Statutes of Jeofails have 
not been held to extend to the Crown is, that ſuch 
Words are uſed in them as always exclude the Crown, 
(viz) Plaintiff and Defendant, Demandant and Tenant, 
c. otherwile here. 


So far as this is a Statute of Feofails, the Crown 
is not comprehended within it, but ſo far as it is an 
Ad of Alteration, the Crown is included. 

"TRE Ty Thus 
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Thus in the 36 Ed. 3. cap. 15. the firſt Clauſe changes 
the Courſe of pleading, and by that the King has been 
always held to be bound; but the ſecond Clauſe which 
provides, © That no Man ſhall be prejudiced for Want 

of Form in Pleading, Oc.“ being a Law of Feofails, 
has for that Reaſon been held not to extend to the 
Crown; ſo of 16 C17 Car. 2. cap. 8. 
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Northey Attorney General pro Regind The Practice 
of the Crown- Office ever ſince the making of this Act, 
in all Caſes of Informations, as well in thoſe not ex- 
cepted, as in thoſe comprized within the Exception, has 
been to award the Venire de Vicineto, and it was never 
controverted till now. And to this Purpoſe I would 
apply what I have heard my Lord Hale lay on like Oc- 
calions, * That Judges ought to have a great Regard 

© to Practice, when the Matter is not res integra; and 
* when Things have gone on in that Courſe a great 
* while, without being broke in upon.“ 


As to what has been ſaid, that the Words of this 
Act extend to Caſes of the Crown, the 4 H. 6. cap. 3. 
has Words as general, (vix) any Proceſs or Plea, and 
yet was never taken to extend to the Crown. The 
Clauſe in the Statute of (a) Frauds, whereby Execu- () 29 Car 
tions are made to bind from the Delivery of the Writ 2. Cab. 3. 
to the Sheriff, has general Words, (vix) every Writ of oo 
Execution, and yet the Crown 1s held not to be bound 
by them, notwithſtanding it had no Prerogative in the 
Cale before. I wonder to hear this denied to be a Suit of 
the Crown, ſince the fame being brought in the Name 
of the Crown, (tho for the Benefit of the Party,) makes 
it the Suit of the Crown ; as in Q Marranto s, Tc. 


In a late Caſe of a Quo Warranto of a Claim of 
L Fiſhery in ſeveral Vills, the Venire was awarded from 
. | one 


FER 5 £ 2 N 8805 Da N 8+ 
RT RE PONIES Ca Fa, oO 


” — 
"Tx 9 — 


De Term. J. Michaelis, 1712. 
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one only, and held well enough, becauſe tried by a 
Jury of the proper County; ſo in the Caſe at Bar. 


If the Reſolution in this Caſe ſhould be contrary to 
the received Practice, it would ſhake all the Judgments 
that have been given upon Informations ſince the ma- 


king of this Acc. 


Naymond Solicitor General: The Words in ſeveral 
other Clauſes in this Statute are as general as in this, 
and yet the Crown has been held not to be compre- 
hended within them ; for Inſtance, that about Demur- 
rers, and that about pleading double; Regina verſus Fo- 
ley, à Motion was made for Liberty to plead double, 
and denied, becauſe not within the Clauſe. 


The Words in ſome of the former Statutes of Feo- 
fails are as large and comprehenſive as here ; however, 
they have not been held to extend to the Grown : 
Nay, it appears to have been the Opinion of the Ma- 
kers of this Act, that neither thoſe Statutes, nor this 
of the 4th and 5th of her preſent Majeſty, could take 
in Crown Caſes; for they have added a Clauſe at the 
End, to extend this and all the Statutes of Feofails to 
Suits for Recovery of Debts owing to the Revenue, 
which had been ſuperfluous, if the former Clauſes had 
been ſufficient. 


But if this Caſe be held to be within the 4 C5 Anne, 

I hope the {ame Reaſon will bring it within other Acts 
of Feofails which contain Words as general and com- 
prehenſive, and then it will be helped by 16 & 17 
Car. 2. cap. 8. the Cauſe being tried by a Jury of the 
proper County. | 


Mr. Lutwyche : It is conſiderable, in this Caſe, who 


is the Perſon that takes the Exception to this Procels, 
I and 


_—_ 


. _— * ants. Anton. —— — — 


De Term. J. Michaelis, 1712. 


and how he is prejudiced by it ? why truly the Defen- 
dant comes and complains, that he has had a greater 
Advantage put in his Power than he ſhould have had; 
that he has had a Liberty of challenging given him, 
which, by Law, he ought not to have had: 


The principal Reaſon why the Statutes of Feofails 
have not been taken to extend to the Crown, is, becauſe 
it is not expreſly named; and this Reaſon holds in the 
Act of the 4th and 5th of her preſent Majeſty. See 
the 8th of H. 6. and alſo the late Caſe of the Queen 
verſus Tutchin (a). TE 


In Cro. Car. 3 11. the Venire facias was awarded from 
the Town, whereas it ought to have been from the 
Manor; and held ill in a O Warranto; and that the 
Statute of 21 Fac. 1. did not extend to it; notwith- 
ſtanding that had an Exception of ſome other Crown 
Caſes, as in this AQ. 


The Clauſe about pleading dotible is general, and 


uſes the Word | Defendant | which is proper for all 
| Suits, and yet held not to extend to the Crown. 


It is no Objection to ſay, that this is a Suit for the 
Benefit of the Party ; for fo are Informations in the 
Nature of a Quo Warranto ; but that this is properly 
a Suit of the Crown, appears, in that the Attorney 
General replies, and the Proceedings are in the Crown- 
Office; for, if it were not Placitum Corone, it ſhould 
have come on the Civil Side. 


But if this Act be taken to extend to the Cafe at Bar, 
there can be no Reafon why it ſhould not like wiſe be 
within the 16 @ 17 Car. 2. and it will be no Objec- 
tion to ſay, that this ariſes upon a ſubſequent Act, 
for that Statute has always received a very large Con- 
| A ſtruction 


(a) Mich. 
3 Anne; 


De Term. . Michaelis, 1712. 
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ſtruction, and been extended eren to (a) local Actions 
tried in wrong Counties. 


Serj. Pratt in his Reply for the Defendants: Regina 
verſus Foley, was an Information in the Nature of 

a Quo Warranto, which is a criminal Proceeding, and 
beſides, the Reſolution was upon the Clauſe about 
pleading double, which 1s not general; for though it 
uſes the Word | Defendant | which is a general Term, 
yet it is reſtrained there by other Words, (v1 Te- 
nant and Plaintiff in Replevin. 


The Caſe of Huchin was upon a meer drariate of 
Feofails; this is an intire Alteration of the Law. 


The Clauſe, which extends this, and all the Sta- 
tutes of Jeofails, to Caſes of the Crown, mentions 
only Suits for the Recovery of any Debt, and there- 
fore cannot affect the preſent Queſtion z and cer- 
tainly if there be no Proviſion for that Purpoſe, 
it is impoſſible that thoſe other Statutes ſhould extend 
to this Caſe, becauſe it ariſes upon a {ſubſequent 
Starute which has made a perfect Alteration of the 
Law in this Point. 


Sir Peter King: As to Pleading double, ſee Poph. 144. 
The Words of the Statute of Frauds cannot poſhbly 
” extend to the Crown; for they are; © every Writ of 
* Fieri facias, or other Writ of Execution”, and Flier! 
facias being firſt named, the Sublequent Words can 
only mean Executions at the Suit of the Party. 


Mr. Satkeld: The 8th Hen. 6. cap. 12. is grafted 
on the former Statute of Heu. 5. and expreſsly tied 
down to it, ſo that no general Words can carry it 
any further. 
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mvent, but this was not ſo much as mentioned. 


De Term. J. Michaelis, 1712. 223 


Nothing can be inferred from any Reſolution 
upon the preceding Clauſes of this Statute ; for the 
very Words of Them exclude the Crown, (vix) 
1/}, Party demurring. 2dly, Plaintift or Demandant 
appearing by Warrant of Attorney, 3aly, Defendant 
or Tenant, or Plaintiff in Replevin. 


After Conſideration; all the Juſtices and Barons 


were unanimous, and the Lord Chief Juſtice delivered 


their Opinion in Court the ſame Term. 


| Parker C. J. We are all of Opinion, though this In Proſccu- 
Clauſe might have extended to Cauſes of the Crown, Cn ** 


Crown, 


had the Objection come earlier, yet the conſtant ee 
. | * . mee t 
practice, ever ſince the making of the AQ, having late Statute 


been otherwiſe, and all the Precedents both in the of the 4th 
. . and 5th of 
Crown-Office, and in the Exchequer, (in Cafes not Queen Ame, 
expreſsly excepted) being de Vicineto; to make a con- Hebe, 
PEE ; : | : acias, which 

trary Reſolution in this Caſe, would be, in ſome was awarded 
Meaſure, to overturn the Juſtice of the Nation for eine, 

| 7 „„ m4 not 4+ - 
ſeveral Years paſt; beſides, we conſidered that it is Corpere 
Matter of no great Conſequence ; ſince it only gives 2 held 
the Defendant a Privilege of Challenge, which 


otherwiſe he would not have; 


It is a Rule, indeed, that Precedents ſub Silentio 
are of little or no Authority: But that is to be un- 


derſtood of Caſes where there are judicial Precedents 


to the contrary. But here there are none either on 
one Side or the other. 


The Chief Baron mentioned a Caſe in the Exche- 
quer, which I remember: It was an Information 
about the Draw-back upon Salt, and there (as alſo in 
lome others both here, and in that Court) all the 
Exceptions were taken that the Wit of Man could 


We 
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The Defen- 
dant ſhall 
pay Coſts 
for a new 
Trial on 2. 
Scire Facias 
being 
brought by 
the Crown 
to repeal a 
Charter. 
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We did not think fit to break in upon an in- 
tire Practice, and ſhake ſo many Judgments upon a 
Matter of ſo ſmall Moment; and therefore are all 
of Opinion, that the Venire is well awarded. 


The Rule muſt be, that the laſt Trial be ſet aſide 
upon the other Point, on Payment of Coſts. 


About three Days after this Rule for a new Trial 
was pronounced; the Defendants moved, that ſome 
Perſon might be named to receive the Colts, it not 
appearing certainly, who was the Proſecutor in this 
Cauſe. 


Whereupon, Mr. Attorney General named Borret, 
the Queen's Solicitor, and acquainted the Court, 


that the Proſecution was carried on at the proper Ex- 
pence of the Crown. 


Afterwards the Solicitors on both Sides went before 
the Maſter, and the Coſts were taxed on Saturday the 
22d of November. And on the Tueſday following, 
Mr. Lechmere made a Motion, upon Notice, againfi 
the Taxation of Coſts in General, and againſt ſome 
Items allowed by the Maſter in particular. 


He inſiſted, that though they had ſubmitted to a 
Rule for the Payment of Cofts, when the Cauſe ap- 
peared, even upon the Plaintiff's own ſhewing, to be 
merely a Contention between the Old and New Cor- 
porations, upon the Validity of their ſeveral Charters ; 
yet now it appeared in another Light, and was owned 


by the Attorney General as a Government Proſecution, 


carried on at the Charge of the Crown, they ought 
not to be eftopp'd by that Rule, from making it a 
Queſtion, whether in the Caſe of the Crown, Cots 
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are due by Law, this being the firſt Time they took 
Advantage of that Point. Quod fuit Conceſ per 
Car # | | 


To prove that in Caſes of the Crown, or ſuch as 
are properly Government-Proſecutions, Coſts are not 
due, he urged the Courſe of the Exchequer, where 
Coſts are never paid, unleſs there be a Relator, or 
ſome other Security to anſwer Coſts to the Party; 
which there was not in this Caſe, nor could there 
be, becauſe the Proſecution was in Rem, and not in 
Perſonam ; and for that he produced a Manuſcript of 
Baron Lechmere. : 


That on the Crown Side in this Court; Coſts had 
been ſo far from being allowed in any Caſe, that it 
had been thought neceſſary to provide by (a) Act (% Lide 4th 
of Parliament, that there ſhould be a Recognizance rr prog 
giren to anſwer Colts in ſome particular Caſes; but 4”, cs. 
this was none of thoſe; that the Law had provided 
no judgment, nor Proceſs for Coſts, nor Method to 


bring Them into the Exchequer. 


That if it were otherwiſe, it would be very un- 
equal; for the Queen paid no Coſts for not going ori 
to Trial ; nay, Mr. Attorney might enter a Noli 
proſequi, or à Ceſſet proceſſus, even when the Jury were 
ready to give their Verdict at the Bar, without. Coſts 
to the Subject. 


In the Caſe of The Queen verſtis Collins (Michaelmas 
10 Anne) in an Information for a Battery upon 
a Cuſtom-Houſe Officer in the Execution of his Of- 
fice, a Motion was made for Coſts for not going on 
to Trial; and upon Mr. Harcourt's Affirmation, that 
no Coſts were ever allowed in Government Proſecu- 
tions, the ſame was denied. 77 
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That in the Caſe of The Nueen verſus Clerk, 
which was an Information for a Nulance, (viz) for 
erecting Copper Mills upon the River Thames, there 
was a Verdict for the Queen, which by Conſent was 
ſet aſide upon Payment of Coſts ; the Second Verdict 
was for the Defendant, who thereupon moved for 
Coſts, which were denied for this Reaſon, (ſcil) be- 
cauſe the Statute of the 24th of Hen. 8. cap. 8. ex- 
tends only to Trials by Nifs prius, and not at the 
Bar, as it was in that Caſe. 


So in Hill. 3 V. & M. in Scacc' in my Lord Mont- 
gomery's Caſe, which was an Inquiſition on his Eſtate, 
and but in the Nature of an Ejectment, there was 
a Verdict for the Defendant, and a new Trial granted 
without Coſts. . 


That here was no Prerogative in the Caſe; for 
the Queen and Subject were on an equal Foot; 
and if the Queen did not pay Coſts, ſhe ought to re- 


ceive none. 


That this Verdict was ſet aſide as unjuſt, for a 
Misbehaviour of the jury in the Face of her Ma- 
jeſty, who was ſuppoſed to be always preſent in her 
Court of Queen's Bench, which Court ſaw plainly, 
no juſt Judgment could be entered up on that Ver- 
dict, and yet the Defendants were told, that this 
Injuſtice muſt be faſtened upon Them, unleſs they 
paid two or three hundred Pounds, to be delivered 
from it; ſurely this was to pay for Juſtice, con- 
trary to Magna Charta, which ſays, null! vendemus 
juſtitiam. | 


That in Capital Caſes, if a Jury ſhould ob- 
ſtinately find generally, where the Court had directed 
EE Them 
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Them to find the Matter ſpecially, the Court, no 
Doubt, would ſet aſide ſuch Verdict, and that with- 
out Coſts ; they would not take away the Life of 
a Man, becauſe he had not Money to pay Coſts to 


the Crown, 


Now the Conſequence of this Suit was of equal 
Concern to this Corporation, as that of a capital 
Proſecution, to the Life of a particular Perſon ; for 


the very Life and being of this Corporation were 


in Queſtion ; and if Coſts were once admitted in the 
Caſe, thole Writs of Scire Facias, though they had 
not yet ſo harſh a Sound in the Ears of Engliſh 
men, yet, he would undertake to prove, they would 
have ten Times more pernicious Effects than Quo 
Warranto's of old; for a Judgment in a' Quo Warranto 
did not deſtroy the Franchiſe, but a Corporation 
might ſtill, notwithſtanding that, have another Strug- 
ele for it's Liberty; but in the Caſe of a Scire Facias, 
the Judgment was a Repeal of the Charter; and 


if a Jury could for once be ſo managed, as to 


give a partial Verdict, it was but getting thoſe Coſts 
taxed as a poor Borough was not able ro pay, and 
the Buſineſs would be done; they could not pay 


the Colts, and without that, they ſhould not have . 


a new Trial in order to come at Right and 
Jultice.---= This was laying the Ax to the Root of 
the Tree. The Crown indeed was always an une- 
qual Match for the Subjects: But if the Weight of 
Coſts were thrown into the Scale, this would become 


ſuch an Addition, as would make its Proſecutions 


(a) heavier than they would be able to bear. 


(a) By the Records in the Crown Office it appears, that the De- 
tendants were, notwithſtanding, ordered to pay Coſts, and that after- 
wards on a new Trial the Jury found a Special Verdi&, but this does 
not appear to have been ever argued. AR 
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DE 
Term. S. I rinitatis, 


1713. 


Caſe 49. Car verſus Counteſs of 5 ur lington. 


Lord Chan- 
cellor a 


IN CHARD late Earl of 8 owing Debt 
hs by Bond and Simple Contract, made a Leaſe 
5 of his gli in England and Ireland to Truſtees, 
raiſed o in Truſt to pay all the Debts which he ſhould owe 


pay a at his Death. All to be paid in a juſt Proportion 


qually, and without Preference of one Debt before another, 


the Party 


dies indebted and died thus indebted. 

by Bond 

a Simple Contract, the Bond Creditors may be paid Part of their Debts c out P the Perſonal 
Eſtate, ny ſhall nevertheleſs come in upon the Truſt Term for the Remainder, equally 
with the Simple nne Debts. 


\ The Bond- Creditors had been paid good Part of cheir 
Debts out of the Earl S Perſonal Eſtate by his Executors, 


8 which it was now objected, that if theſe 
Bond-Creditors would take Advantage of the 
Truſt Term, they ought to wave the Benefit of 
their Preference out of the Perſonal Eſtate; that 
this was the Intent of the Teſtator, who could 
let them into the Benefit of the Truſt Term, upon 

2 what 


8 
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what (2) Conditions he pleaſed; and that in Equity, 
a Simple- Contract Debt was as much a Debt, and due 
in Conſcience, as any other; that equal Payments of 
all Debts were favoured in Equity, Equality being the 
higheſt Equity. 


But by Lord Chancellor Harcourt, The Bond- Credi- 
tors may ſtill come in to be paid the Remainder of 
their Debts, in Proportion with the Simple-Contract 
Creditors; for the Law gives them the Fund of the 
perſonal Eſtate, and the Party, (viz.) the late Earl, gives 
them the Fund of the Truſt-Term; and the Clauſe that 
no Debts ſhall have Preference, muſt be intended only 
with regard to their Satisfaction out of the Truſt-Term. 


His Lordſhip alſo declared, that by this Truſt-Term when 
the Simple-Contract Debts became as Debts due by Trust is tai- 


Mortgage, and conſequently ſhould (/) carry Intereſt — 
as well as the Debts ſecured by Bond. 7 3 


ſhall carry Intereſt, (5) Vide poſt Maxwell verſus IWettenhall. 


Darbiſon, on the Demiſe of Long, ver- cc 50. 
ſus Beaumont. On a ſpecial Ver- 
dict in Ejectment, in acc. 


OH N Specot, ſeiſed in Fee of the Manor of Penheal 1 
and divers other Lands, c. in the Counties of Corn- Heirs Male 
wall and Devon, 19 Aug. 1703. makes his Will, and f J. S. be- 


gotten, F. S. 


after deviſing the Premiſſes to Truſtees for the Term havingiSon, 


| N | h - 
of twenty-one Years, for the Payment of Debts, Tc. ae. wh 


he ſettles the ſame on the firſt Son of his (the Teſta- Notice that 


ws: A. | F. S. was 
then living, a ſufficient Deſcription of the Teſtator's Meaning; and ſuch Son ſhall take, tho', 
ſtrictly ſpeaking, he be not Heir. | 


Nnn tor's) 


(a) Vide poſt the Caſe of Des verſus Deg contra. Tho? in that Caſe 
the Deviſe was of all the real as well as perſonal Eſtate to pay Debts ; 


which ſeemed to ſhew, that the Teſtator intended to make all but one 
intire Fund. 
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tor os) Body lawfully begotten, and the Heirs Male & 


the Body of ſuch firſt Son lawfully iſſuing; and for 
Default - ſuch Iſſue, to the Heirs of his (the Teſtator $) 
Body lawfully to be begotten; and for Default of ſuch 
Iſſue, to his Couſin John Sparke for 99 Years, if he 
ſhould fo long live, Remainder to his firſt, &c. Son in 
Tail Male; and in Default of ſuch Iſſue, Remainder 


to the Heirs Male of the Body of the Teſtator's Aunt 


Elizabeth Long lawfully begotten ; and for Default of 
ſuch Iſſue, Remainder of all his Lands to his (the Te. 
ſtator's) right Heirs. 


The ſaid Teſtator alſo gives a Legacy to his ſaid Aunt 
Elizabeth Long, whereby he takes Notice that ſhe was 
living, and that ſhe had three Sons A. B. and C. to 
whom he gives a Legacy of 5001, 


He alſo gives to Dorothy Beaumont (who was his 
Heir at Law) an Annuity out of the {aid Premiſſes of 


150]. per Annum, and to her Children 500 J. a- piece. 


Afterwards the Teſtator died without Iſſue, and 
John Sparke alſo died without Iſſue; upon which the 
Gaſton was, Who was intitled to the Teſtator's real 
Eſtate ? whether his Heir at Law Dorothy Beaumont, 
or A. the eldeſt Son of the Teſtator's Aunt Elizabeth 
Lone ? 


For the Heir at Law it was objected, that her Right 
was in its Nature favourable, and to be ſupported by 
the Common Law of England, and therefore all Deviles 
that diſinherited the Heir were to be conſtrued ſtrictly. 
That to make this Deviſe good to 4. it muſt be con- 
ſtrued either a contingent Remainder, or the Words 
[Heirs Male | be taken as deſcriptio perſone, {o as to veſt a 
Remainder in him. That as a contingent Remainder it 
could not be good, becauſe there was no Freehold to 


2 ſupport 
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| ſupport it; all the precedent Eſtates being for Years; 
and if it were good as a contingent. Remainder in its 
original Creation, yet Elix. Long being living at the Te- 


ſtator's Death, ſuch Remainder could not by the Rule 


of Law veſt, as it ought to have done, at the Determina- 


tion of the particular Eſtate; that Heirs Male of the Body 


of the Teſtator's Aunt Long, could not be underſtood 
by way of Defignatio, or Deſcriptio perſons ; for that is 
ſuch a Deſcription as is vice nominis ; whereas the Word 
[Heirs | did not agree with the Perſon pretended to be 
deſcribed ; he was not Heir of Elizabeth Long, nor 


could be, while ſhe was living; and | Heirs | being 


a legal Term, could be underſtood only in a legal Senſe, 
unleſs ſome other Word or Words accompanying it, 
ſhould determine the Senſe otherwiſe, as Heir apparent, 
or Heir now living; and the Word [| begotten | did not de- 
termine the Senſe otherwiſe, becauſe Heirs begotten (a) or 
to be begotten had the {ame legal Conſtruction ; and it 
did not appear that the Deviſor had any Intention to 
confine that Deviſe to the Iſſue Male of Elizabeth Long 
then living, much leſs to 4. only, who would take as 


the Heir deſcribed by this Deviſe. 


But it was adjudged by the whole Court of Exche- 


1 Inſt, 
b. 
2Vern.545, 
711. 

Preced. in 
Chanc. 491. 
Poſt Hew:it 


(a) 
20. 


verſus re- 


land, & Gore 


verſus Gere. 


quer, (except Baron Buy,) that 4. the eldeſt Son of 


the Teſtator's Aunt Elizabeth Long was intitled to the 
Premiſes, and not the Heir at Law; which Judg- 
ment was afterwards reverſed by the Opinion of the 
two Chief Juſtices in the Exchequer-Chamber ; and 
that Reverſal at laſt * reverſed in the Houle of Peers; 
and the Reaſons, upon which the Court of Exchequer 
gave Judgment, and upon which (as it was appre- 
hended) the Houſe of Lords affirmed that Judgment, 
were thele : 


That A. the eldeſt Son of Elizabeth Long, was the Per- 
lon defigned to take by the Appellation of the | 
2a „ CE od Male 


* May 1717, 


Heir 
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Male of the Body of the Teſtators Aunt Elizabeth Long 
lawfully begotten. 1 


As to the Objection that Mrs. Long being living, there 
could not, in a legal Senſe, be any Heir Male of her 
Body begotten to take by the Will: 


It was anſwered, that the Intent of the Teſtator by 
the Deviſe (which was the only Matter in Queſtion,) 


did plainly appear, not only from the Words of that 
Part of the Will, but throughout the whole Will. 


That the Word [Heir] had in Law ſeveral Significa- 
tions: In the ſtricteſt, it ſignified one who had ſuc- 
ceeded to a dead Anceſtor ; but in a more general Senſe, 
it ſignified an Heir apparent, which {uppoſed the An- 
ceſtor to be living. 


That in this laft Senſe the Word [Heir] was (a) uſed 
in Statutes, Law-Books and Records; and ſince the 
Law had given to this Word ſeveral Senſes, it would 
be hard to expound it in that which was the ſtricteſt, 
and moſt rigorous, and would deſtroy great Part of 
the Will; at the ſame Time, that by Law it might 
have another Senſe, which would ſupport the whole 
Will and Intent of the Party. 


That the Intent of the Party being the principal 
Rule for the Expoſition of a Will, the Teſtator was 
excuſed from uſing the ſtrict and proper Terms and 
Phraſes of Law, and had Liberty to uſe ſuch Expreſ- 
ſions as he pleaſed; for, provided they were ſuch as 
ſufficiently declared his Intent, it was enough; and 
his Intent {ſhould take place, if by any Poſſibility con- 
ſiſtent with the Rules of Law. 


4 Now 


(a) See the Writ of Raviſhment of Ward Quare filium & heredem ra- 


puit, & 2 Inſt. 439. and 25 Ed. 3. which makes it Treaſon to kill the 
Heir of the King. 


4 
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Now the Teſtator in his Will took Notice, that the | 
Sons of his Aunt Eliz, Long were living, and gave 


them Legacies : 


He alſo took Notice, that Elix Long the Anceſtor 
was living at that Time, and gave her a Legacy; and 
therefore could not intend that the firſt Son ſhould 
take ſcrictly as Heir, which was impoſſible if ſhe was 
living, but as Heir apparent he might, 


Again, the Teſtator gave his Heir, the Defendant, an 
Annuity, and therefore did not intend that ſhe ſhould 
| have the whole Eſtate ; and the Limitation to the right 
Heirs was exprelly in Failure of Iſſue Male of his Aunt 


Elig, Long, ſo that the Intent was plain, that the appa- 


rent Heir Male of the Body of his Aunt Long, (who 
was the Leſſor of the Plaintiff,) ſhould take before his 
Heir general, who was the Defendant Dorothy ; and 
that ſhe ſhould not take more than an Annuity, as long 
as there ſhould be Iſſue Male of his {aid Aunt Eliza- 
beth Long. 0 


That by this Conſtruction, every Part of the Will 
would ſtand and be conſiſtent; and the Word [Heir] 
would be alſo taken in a Senſe that the Law allowed of. 


But if it were to be conſtrued otherwiſe, ſeveral 
Parts, and ſome whole Lines together, of a ſenſible 
Will muſt be expunged, and the Heir at Law muſt 
take, contrary to the expreſs Meaning of the Teſtator. 


Laſtly, That this Caſe was the ſame with the Caſe 
of Burchett verſus Durdant (a), which had formerly 


(a) 2 Vent, 


31 


I. 


been diſputed under the Names of James verſus Ri- (5) : Vent. 


chardſon (b), where a Deviſe to the Heirs Male of the 
Body of. Robert Durdant then living, was adjudged in 


33 
2 


4. 
Lev. 232. 
Raym. 33 
; T. Jones 
O O o Meſtminſter- Poll. 437. 
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Weſtminſter-Hall, and twice affirmed in the Houſe of 
Lords, to be a good Limitation to George the eldeſt 
Son of Robert Durdant, tho' Robert Durdant was then 
living; ſince there could be no great Difference be- 
tween Heirs Male of the Body of Robert Durdant then 
living, and Heirs Male of the Body of the Teſtator's 
Aunt Long lawfully begotten ; the Words then begotten 
being tantamount to then living. 


| | l . l l : - _— = PR = : 
be Wen. Eat > Og. A yp. 2 _—_— on —_—— 1 
— * 1 " 1 be, 
he gre. Fn 204 ES" AR I Ps b As hr 1 * ara l * 5 Y — 
— * . _— 2 — ney 2 - . G * 2 8 —— -- "= = 
— r PP... ͤͤ h — e ogrrIOR 
T he AY WORSE he YE Ae or WR 4 4; n _—_— - —— EOS Age - tes —— — 
p 0 On l 4 15 1 * — 
* * * 2 — 2 monk Rus oo hot SENS 


Caſe 51. Kentiſh verius Newman. 
Lord Chan- | | 
cellor Har- | : 3 : 
court, HENRY Kentiſh intermarries with Mary Hanwell 


Articles Widow, who (inter al) is poſſeſſed of 2001. put 
conſtrued a- Hut on Securities, and the Huſband, before the Mar- 


gainſt the 


Words for riage, articles to lay out ſo much Money of his own, 


he Sake of | _ 
the free As with the Wife's 200 J. ſhould purchaſe 30 J. a Year; 


As where and this to be ſettled on himſelf and his Wife for their 
the Wife's . . . . . 
Portion was Lives, Remainder to the Heirs of their Bodies, Re- 


to be laid out mainder to the Husband in Fee; but until ſuch Settle- 


in Land tO 


Wh be ſettled on ment made, this 200 J. is agreed to be taken as the 
1 e ſeparate Eſtate of the Wife; it is alſo agreed by the 
N the Heirs of ſaid Articles, that if no ſuch Settlement {hall be made 
1 their Pods; during the joint Lives of the Husband and Wife, then 


{ 
„ and if not 
4% ? 1 

fy 


| laid out in the 200 J. ſhall be to the ſole Uſe of the Wife, if 
Land ures living, but if ſhe ſhall die before her Huſband, then 


their joint : 

Lives, and the 2001, to go to her Brother and Siſter. 

the Wife : 

{ſhould die firſt, that the Money ſhould go to the Wife's Brother and Siſter : Wife dies firſt, lea- 

ving Iſſue, and the Money is not laid out in a Purchaſe, yet the Iſſue, and not the Wife's 
Brother and Siſter, ſhall have it ; Equity ſupplying the Words, if the Wife die without Iſſue. 
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In 1688, the Marriage takes Effect, of which there 
was Iſſue a Daughter the Plaintift; and in September 
1711, the Wife dies, leaving no other Iſſue. 
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And whether, according to the Letter of the Arti- 
cles, this 200 J. ſhould go to the Wife's Brother and Siſter, 
or to the Davghter, (to whom the Father by his An- 
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ſwer conſented i it ſhould go 1n preſent for her Advances ; 
ment in Marriage,) was the Queſtion? 


Decreed, that the Daughter ſhould have this 200 /. 
and not the Wife's Brother and Siſter ; for that the 
Intention of the Articles was, to provide for the Wife, 
and the Iſſue of the Marriage, and not for the Bro- 
ther and Siſter of the Wife; and for that the Parents 

were, by the Law of Nature, bound to take Care of 
the Iſſue, but not of the Wife's Brother and Siſter, 
who were provided for before, and for whom, tho' 
they had been left deſtitute, ſtill che Wife was under 
no Obligation to provide. 


= 
8 


That it could not be intended that the Wife ever 
thought of preferring her Brother and Siſter before her 
own Child ; and tho' the Words were, if the Wife ſhould 
die, living the Husband, then the 200 l. to go to the Wife's 


Brother and Sifter, yet muſt they be conſtrued to mean, 
if the Wife ſhould die without ſue. 


. w 7 . LR DS AO nc IE 
— — — — — — — 


That even in the Caſe of a Conveyance of a legal 
Eſtate, the Words | without Iſſue | had been ſupplied ; 
thus in Cro. Car. 185. Spalding verſus Spalding (a), (the (a) See this 
lame Caſe cited in 1 Vent. 230.) Lands were deviſed (aſe gs 
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poſt, Hewit 


to A. the Teſtator's eldeſt Son, and the Heirs of his wig Ire- 


Body, and if he died living his Mother, then to the 
Teſtator's ſecond Son; A. died living his n and 
_ Illue; which „ie, 


It was objecked, that the n Son foci take, 
and that theſe Words [if he died living his Mother | 
were corrective and explanatory of the hrit Words; 
but reſolved otherwiſe, and that the Court would ſup⸗ 

|” Ply the Words [without Iſſue]; for that it could not 
E be intended, that the Teſtator —_ prefer the ſecond 
3 Son before the Iſſue of the eldeſt Son; ſo neither 1 in 
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chis Caſe could it be thought, that the Wife would 
prefer her Brother and Siſter before her own Child. 


That this being Matter of Articles was more under 
the Controul of a Court of Equity, than if it had 
been a veſted Eſtate; this was Truſt-Money, over which 
the Court had a Power. 


Money to be laid out in Land was to be taken as 
Land; and tho this Money was not inveſted in Land 
within the Time required by the Articles, yet the Court 
would diſpenſe with that; and if it had been inveſted in 
Land within the Time, then, by the expreſs Words of 
the Articles, it was to go to the Iſſue of the Marriage. 


Beſides, in this Caſe, one of the Truſtees themſelves, 
(viz.) the Brother, (who was to take Advantage of 
not laying out the Money in a Purchaſe,) had de- 
clared, he would not claim Title to the Money, if it 
were not inveſted during the joint Lives of the Huſ- 
band and Wife; which Declaration might naturally 
be preſumed to have been the Reaſon why the Money 
was not laid out. 8 


e Alſo it was the Duty of the Truſtees to call upon the 
3 0 Husband to lay out the Money and make the Purchaſe; 


their own inſtead of which, one of them, by declaring he would 


Latches . 


not take the Advantage of any Omiſſion of that Kind, 
had incouraged him to {it {till ; ſo that if ſuch Tru— 
ſtee were to have the Money, he would reap a Benefit 
from his own Wrong. 

4 
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Ex parte Sniith. On Petition. c 52. 
— mg 


Lends Money to B. and C. on their Bond, B. be- court. 
comes a Bankrupt, and the Commiſhoners aſſign wares Fer 
his Eſtate in 'Truſt for his Creditors : C. on Bond, 
| 1 : GEES oe 
Bankrupt, and his Eftate affigned by Commiſſſoners; A. ſues C. and takes him in Execution 
on a Ca' Sd, and afterwards conſents to his Eſcape; yet A. ſhall come in as a Creditor of 
the Bankrupt for a Motety of his remaining Debt, 


A. ſues the Bond againſt C. the other Obligor, and re- 
covering Judgment againſt him, takes him in Execu- 
tion by Ca Sa, ant C. thereupon paid A. 241. but C. be- 
ing old, and having no Eſtate, and living only upon 
Charity, 4. conſented to diſcharge C. out of Execution, 


Upon which it was objected, that this being an E- 
{cape with the Conſent of the Plaintiff the Obligee, and 
the Debt being, in Law, intire, it was a Diſcharge of 
the whole Debt, and ſhould operate, as well for the 
Benefit of B. the Bankrupt; the other Obligor; as of C. 


But it was anſwered, that the Bankrupcy of B. and 
the Aſlignment of his Eſtate, were prior to the Execu- 
tion taken out againſt C. and by that Aſhgnment 4: 
the Plaintiff had an Intereſt in the Eſtate of B. the 
Bankrupt 3 which Intereſt could not be diſcharged, by 
A's taking out an Execution afterwards againſt C. the 
other Obligor, any more, than if two were bound in 
a Bond to me, and I ſhould recover judgment, and take 
out an Execution by E Ei againſt one, and afterwards 
on obtaining a Judgment ſue out an Execution by Ca 
Sz againſt the other, and then conſent that the latter 
{hall eſcape, this will not diſcharge the Execution on 
the F Fa, which was before compleated againſt the for- 
mer Obligor; and that ſtill this was harder Doctrine in 
Equity. zz 
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Lord Chancellor : Let 4. the Petitioner, who is the 
Obligee in the Bond, come in as a Creditor before the 
Aſſignees, for a Moiety of the remaining Money due 


on the Bond; for the Execution againſt C. being ſub- 


ſequent to the Aſſignment of the Eſtate of B. the Bank- 
rupt, ſhall not (at leaſt in Equity) diſcharge 4. De- 
mand out of the Eſtate of the Bankrupt; but in re- 
gard, each, in Equity, was liable but to Half the Debt, 
and C. was not the original Debtor for the whole, 4. 
the Petitioner ſhall only have Relief for a (a) Moiety of 


his remaining Debt againſt the Aſſignees of B. the 


Bankrupt. 


But Lord Chancellor ſaid, if B. the Bankrupt had 
been the original Debtor, and had borrowed all the 
Money, then A. ſhould have come in before the Aſſignees 
as a Creditor for all his Debt. 


(a) Qu. Why ſhould not the Petitioner, in this Caſe, be allowed to 
come in for the Remainder of his whole Debt out of the Effects of the 
Bankrupt, ſince each of the Obligors was liable to him for the whole? 
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DE 


D E 
Term. S. Michaelis, 


1713. 
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Broderick verſus Broderick. Gl 65! 


Lord Chan- 
cellor Har — 


INE Deviſes Lands to J. S. and his Heirs, Wut. 
and duly ſubſcribes his Will in the Preſence 3 
of three Witneſſes ; but the Witneſſes, for the Eaſe defectively 


. . executed 
of the Teſtator, go down Stairs into another Room, repreſents 


and atteſt the Will there, which is out of the the * 
4 


Preſence of the Teſtator. -ecuted, and 
for a ſmall 
Sum gains a Releaſe from the Heir; Releaſe ſet aſide. 


Afterwards the Heir at Law, in Conſideration of 
100 Guineas paid him by J. S. the Deviſee, does by 
Deed, reciting that this Will was duly executed, re- 
leaſe to the Deviſee all his Right to the Eſtate deviſedy 
and after that, there being Debts appointed by the 
Will to be paid, the Deviſee tells the Heir, that it 
would facilitate the Raiſing the Money for the Payment 
of the Debts, if He (the Heir) would join in a Leaſe 
and Releaſe of the deviſed Premiſſes; and thereupon, 
for fifty Guineas more paid to him, he, (the Heir) toge- 
ther with the Deviſee, by Leaſe and Releaſe, conveyed 


the Premiſſes to F. N. and his Heirs, in 5 
| O 
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of 40001. mentioned to be paid by 7. N. and a 
Receipt was given for the Money; but, in Truth, this 
Purchaſe Money was not paid, but 7. N. was a 
Truſtee only for the Deviſee, and ſo admitted to be 
by the Anſwer. 


On a Bill brought by the Heir to be relieved againſt 
the Conveyances executed by him, 


For the Deviſee it was ſaid, that the Will, as to 
the Deviſor, was executed, and the Form of the Wit- 
neſſes ſubſcribing in the Preſence of the Teſtator, was 
only preſcribed by the Statute of Frauds, to prevent a 
raſh Diſinheriſon of the Heir; but ſince the executing 
of the Will was fully proved, though the Circumſtances | 
required by the Statute had not been obſerved, yet it 

Was the plain Intention of the Teſtator, that the Deviſee 
ſhould have the Eſtate; and the Deviſee having the 
legal Eſtate, it would be hard to take it from him 
in Equity, and by that Means to diſpoſe of the 
Eſtate againſt the Intent of the Teſtator, from the 
Deviſee, for want of a Ceremony, when the End of 
That Ceremony was anſwered, by it's being made to 
appear, undoubtedly, that the Teſtator did Sign and 
Seal this Will. 

Sus preßt Car”: Either (a) Suppreſſio veri, or Suggeſtio falſi, is a 


vert, Or Sug- 


-/ta fal, good Reaſon to {et aſide any Releaſe or Conveyance: 


ranged} AC _ recite in a Deed (as m this Cale) that 
Reaſon to the Will was duly executed, when it was not, is 
Deeds Suggeſtzo falſi, and to conceal from the Heir (as 
Convey- ifi this Caſe) that the Will was not duly executed, 


ance, is Suppreſſio veri ; ſo that both Circumſtances concur: 


And though there was one Witneſs, who, upon 
the laſt general Interrogatory, ſwore, that the Heir 
did declare to him, that the Will was not worth any 

(a) Vid. 1 Vern. 20. Jervis verſus Duke; alſo the latter Caſe of Can 
vertus Can, poſt. | 
} Thing 


—= 


De Term. F. Michaelis, 1713. 


Thing, and chat the Heir made ſuch Declaration 


before his executing the Releaſe, yet this was not 


regarded. 


For Lord Chancellor ſaid, it was not to be be- 
lieved, that if the Heir knew that the Will was 
not duly executed, he would, for ſo {mall a Conſide- 
ration, have parted with his Eſtate. 


80 the Court relieved againſt the Releaſe, and the 
Leaſe and Releaſe ; but ordered the Heir to pay 


back the 100 Guineas, and alſo the 50 Guineas, with 


Intereſt. 


Churchill 'verſus Lady Hobſon & al. 


I R Charles Hobſon did in his Life-Time place great 
sums of Money in the Hands of one Goodwyn a 
Banker, who at that Time, and for a conſiderable 
Time afterwards, was à Perſon of very great Credit, 
and was Caſhier to very many monied Perſons. 


-% 


able to Creditors, but not to Legatees. Two Truſtees join in a Receipt, and 
the Money, only the Receiving Executor ſhall be charged. 


Sir Charles dies, and leaves the Plaintiff Churchill 
and Goodwyn Executors, after whole Death, Goodwyn 
continuing in the ſame Credit, the Plaintiff Churchill 
paid 500 J. of the Money of his Teſtator Sir Charles 
into Goodwyn's Hands, and ſeveral of Sir Charles's Cre- 
ditors, on paying in their Debts, did require, that 
when they paid their Money to the Executor Good- 
wyn, his Co-Executor Churchill ſhould join in the Receipt 
for this Money, which accordingly was done. Bur upon 
the Plaintiff Churchill's joining in the Receipt, Goodwyn 


Caſe 54. 
Lord Chan- 


cellor Har- 
court. 

Salk, 31 8. 
Two Exe- 
cutors join 
in a Receipt, 
and only 
one of them 
actually 
receives the 
Money, 
both charge- 
one receives 


did, on every ſuch Payment, give a Note to Churchill, 


by which it was acknowledged, thar though the 
Qqq Plain- 


* 
; i : 
Minn 
I : 
: a» 


242 De Term. . Michaelis, -ITF13. 


Plaintiff Churchill had joined in the Receipt, yet it was 
He, viz Goodwyn only, who received the Money, and the 
Money which Goodwyn thus received, and on Payment 
whereof Churchill joined in the Receipt, amounted to 
11001. after which Goodwyn broke, and became In. 
ſolvent. 3 


* — — — . —— OS me oe n 
— = "204 0 I — — 6 8 — 


The Bill was brought by Churchill, to be diſcharged 
of the Executorſhip, and to be indemnified againſt 
the Bankrupcy of Goodwyn. 1 


? . 
r 


Whereupon it was now objected by Mr. Vernon, 
that the Plaintiff Churchill having joined in the Re- 
ceipts, this made him liable for the whole Money: 

(a) Ante 61. He admitted, that in the Caſe of (a) Fellowes verſus 

Owen, where A. and B. were Truſtees in a Mort- 
gage for 2000 J. and they both joined in a Receipt 
for the whole Money ; (whereas in FaCt, they had re- 
ceived each but 10007.) that though Lord Keeper 
Wright (b) had decreed each ſhould be liable for the 
Whole, in Reſpect of the Receipt that had been given, 
yet Lord Cowper reverſed that Decree, conceiving it to 
be againſt natural Juſtice, that one ſhould be liable 
for the Receipt or Act of another; though this had 
been ſo decreed in the Caſe of two Truſtees, yet in 
the Caſe of Executors it was otherwiſe. Becauſe, as 
one Executor alone might give a Diſcharge, the join- 
ing of the Other was an unneceſſary Act; for which 
Reaſon if the Money were loſt, each ſhould be liable; 
that accordingly, it was thus held in the Caſe of 
Wilkins verſus Allen, and more particularly in that of 
Murrel verſus Pit, decreed, firſt, by Sir John Trevor at 
the Rolls, and affirmed afterwards on Appeal by Lord 
Cowper. "= Hoke 
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/ (b) It ſcems as if Lord Keeper Wright had only intimated an Opinion 
of that Kind, ſince it does not appear by the Regiſter-Book that he 
made any Decree in that Cauſe. | 
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Sed per Lord Chancellor Harcourt : It ſeems to me 
unreaſonable, that one Man ſhould ſuffer for the Default 
of another; at leaſt the Difference ought to be between 
the Caſe of a Creditor and that of a Legatee. In the 
Caſe of Creditors, who are intitled to the utmoſt Be- 
nefit of the Law, the joining of the Executors in the Re- 
ceipt, may make each liable for the Whole; but when 
Legatees, or ſuch as claim under the Statute of 
Diſtribution, are the only Perſons concerned, and who 
have no Remedy for their Demand but in Equity, it 
is altogether unequitable, that one Executor ſhould 


anſwer for the Receipt of the Other, the joining in 


the Receipt being but Marter of Form; whereas the 


ſubſtantial Part, and which alone is to be regarded in 


Conſcience, is the actual Receipt of the Money. 


Neither do I think the Executor Churchill ought to 


be chargeable for the 500 J. by him paid to Goodwyn, 
he having been the Caſhier with whom the Teſtator 
in his Life-time choſe to intruſt his Money, and 
therefore the Executor ought not to ſuffer for havin 
truſted him, whom the Teſtator himſelf in his Lite 
truſted, and at his Death made one of his Executors. 
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Caſe 55. 


Lord Chan- 
cellor Har- 
court. 


The eldeſt 
Daughter, 
where there 
is a Son, 


or where the to the Uſe of A. for Life, Remainder to ſuch Wo- 


Eſtate by a 
Settlement 
goes all to a 
Remainder- 
Man, is a 
younger 


Child in E- 
quity. 


Term. S. Hillarii, 


171 


Beale verſus Beale. 


A Was Tenant for Life, Remainder to his firſt, G. 
Son in Tail Male, Remainder to his Brother B. in 
Tail. 4. having no Iſſue, 4. and B. joined in a Recovery, 


man as A. ſhould marry, for her Life, Remainder to 
the firſt, Tc. Sons of 4. in Tail Male, Remainder to 
B. the Brother in Tail Male, Remainder to 4. in 
Fee. 


With a Power to 4. by Deed, or Will, to charge the 
Premiſſes with any Sum not exceeding 20001, for 
Portions for younger Children, Sons or Daughters, who 


ſhould be living at his Death, in ſuch Proportions as 
he ſhould think fit. 


A. marries, and has Iſſue two Daughters only, one 
of whom was born after his Death. 


A. by his Will charges the Premiſſes with 2000/. 


to his Daughter Mary, payable at twenty-one, or 
1 , Mar- 


De Term. F Hill. + RS 
Marriage; but if the Child, with which his Wife was 
then enſient, ſhould prove a Daughter, then he di- 
res that the 20001. ſhould be equally divided be- f 


twixt them. 


2457 


9 


4. dies, and the two Daughters, being of very 
tender Years, bring their Bill for the raiſing of 
this 20001. out of the Reverſionary Eſtate, and to 
have Intereſt in the mean Time for their Mainte- 
nance. 


Objected, The elder Daughter is not intitled to any 
Part of this 2000 J. becauſe it was only to go to the 
younger Children; and the younger Daughter cannot 
claim any Part of it, becauſe ſhe was not living at the 
Time of A., Death, and by the Words of the Settle- 
ment, the 2000 J. was to go to the younzer Children 
that 4. ſhould have living at his Death. 


Cur” © The eldeſt Daughter, tho firſt born, when there 
is a Son, has been often ruled to be as a younger (-) Vide . 
Child (a). N Thee 
| | Sts combe. 
Every one, but the Heir, 1s a younger Child in E- 
quity, and the Proviſion which ſuch Daughter will 
have, is but as a younger Child's, in regard the Son 
goes away with the Land as Heir; ſo here, the 
Eſtate by the Settlement goes all to the Remainder- 
Man, who is Heres factus, and neither of the two 
Daughters is Heir; wherefore the elder Daughter ba- 
ving no more than the Younger, is (as to this Proviſion) Power to 


N . charge Lands 
a younger Child, and conſequently capable of taking it. for Portions 

; | 05 | = | for younger 
Children living at the Father's Death; a Child in Yentre ſa Mere, is a Child within the 
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Vide alſo the Caſe of Burdet verſus Hapegood, poſt. 


Remainder 


man as he Eſtate for Life, as well as the Remainder, and that 


Power of Leaſing, over- reach all the Eſtates. 


246 De Term. F. Hill. 1713. 


As to the other Objection, it would be very hard in 

a Court of Equity, that a Child, becauſe it happened 

not to be born at ſuch a Time, muſt, therefore, be 
unprovided for; but as the Law, in many ReſpeQs 
regards an Infant in Ventre ſa Mere, ſo as to allow 
oy = mk Child to be (a) vouched ; alſo, as the Mother may 
») zial. be guilty of the Murder (b) of a Child in Ventre fa 
50, 51. Mere, if ſhe takes Poiſon, with an Intent to poiſon it 
and the Child is born alive, and afterwards dies of that 

Poiſon : So there is more Reaſon that Equity ſhould 

conſider ſuch Child, in order to its being provided for; 

and therefore this Poſthumous Child may be well 

"Yi looked upon, in Equity, to be (c) living at her Fu. 
verſus ther's Death, in Ventre ſa Mere. 


Strange, 


Where And with Regard to that Part of the Bill, which 


Lands are 


ſettled on prayed to charge the Remainder only, with this 2000. 
4. for Life, Portion, the Court held, that the Power, and the 
to ſuch Wo Charge made purſuant thereto, did affect the Wife's 


{ſhould mar- 


ry, for Life, it WAS like a Power of Leaſing, which over-reaches 
Remainder .11] the Eſtates; for which Reaſon it is uſual to inſert 


over, with 8 þ | rb: ] 
Power to A Proviſo in ſuch Power of charging, that it ſhall not 
charge the indi | > 

Se Prejudice the Jointure, or other precedent Eſtates, | 
with any 
Sum of Money, ſuch Power, unleſs there be a Clauſe inſerted tothe contrary, will, like a 
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Jenner verſus e. + Yo 19bit Cale 36. 
| \ Salk. 163. 
"ENANT'in Tail of the Man? of Widbil i in 1 


cellor Har- 


Berks, made a Nuncupative Will, which was court. 
afterwards reduced into Writing; and by it he de- N 


Nuncup a- 


viſed, that his Executors ſhould purchaſe a Parcel of de Wil, 


Ground in Cricklade in Wilts, for the erecting of a by Tamar, 
Free-School there, and gave to the ſaid School 201, 3 


per Annum Rent, to be paid out of his ſaid Manor of Land e a 


Midhill, and died. > rh 


the Will 
' was made before the Statute of Frauds, 


The will was made, and the Party making the 
ſame died, before the Statute of Frauds and Perju- 
ries; and the Will was proved in the Spiritual Court 
as a Nuncupative Will. In Purſuance of the Will 
the Executors bought the Ground in Cricklade, and 
built the School thereupon, and the Commithoners 


for charitable Uſes decreed the Iſſue in Tail of the 


Manor of Midbil to pay the Arrears of the 20 J. per 
Anuum Rent to the School. 


The 


Ha 
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The Iſſue in Tail, upon this, except to the Decree, 
and the Exception coming on before Lord Chancellor 
Harcourt, it was inſiſted for the Decree, that though 
this, was void, as a Will, yet it was good as an Ab- 
pointment, by Virtue of the Statute of 43”Eliz; cap. 4. of 

(a) 2 Vern. Charitable Uſes; as if Tenant (a) in Tail had deviſed 
#5 K. Land without having levied a Fine, or ſuffered a Re- 
Deviſe by covery; or a Copyholder had deviſed his Copyhold to 
Tenant in charitable Ules, without ſurrendering it to the Uſe of 
Chat) his Will; ſuch Deviſes would be made effectual. 


good, though 0. 
no Fine levied, or Recovery ſuffered previous thereto. 


But, after Time taken by Lord Chancellor to con- 
ſider of this Matter, his Lordſhip allowed the Excep- 
tion, and reverſed the Commiſſioners Decree, foraſmuch 
as at Common Law, Lands, or a real Eſtate, were 
not deviſable; and by the Statute of 3 2 H. 8. it is as 
much required that a Will of Lands ſhould be in 
Writing, as by the Statute of Frauds and Perjuries, it 
is required that ſuch a Will ſhould have three Wit- 

(% 2 Vern. neſſes; and as in Johnſons (b) Caſe decreed by 

Lo on Lord Chancellor Cowper, a Deviſe of Land in Writing 

Chan. 270. to a Charity, ſince the Statute of Frauds, but not at- 
telted by the three Witneſſes, was held to be void; fo 
a Deviſe of Land without Writing ſhould be void alſo, 
eſpecially, it being by, Tenant in Tail, and of a Rent 
too, which cannot paſs but by Deed; and it would be 
very dangerous to allow of nuncupative Wills of 
Land. 


Sed Quære, & vide Duke's Charitable Uſes 81. Stoddard's 
Caſe, where one, before the Statute of Frands, deviſed 
a Rent of 10 l. per Aunum, out of Lands to a chari- 
table Uſe, and willed that one Hugh the Scrivener 
ſhould put it into Writing, which was accord- 


ingly done, and decreed, that this Nuncuparive 
| Will 


8 
= 


* 1 W. BI AOL: 8 
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Will was good; for“ though a Rent cannot be created 
« .yithout Deed, yet by the Words of 43 Eliz. it may 
&« be appointed without Deed, and though the Nun- 
«© cupative Will be void as a Will, it is good as an Ab- 
« point ment ; and it ſeems that the Statute of 4 3 Eliz, 
which makes theſe Appointments to Charities good, 
being ſubſequent to the Statute of 32 H. 8. of Wills, 
ſuperſedes and repeals that Statute 3 but it is true, that 
the Statute of Frauds and Perjuries, being ſubſequent 
to the Statute of 43 Eliz, does repeal that Statute, 
and therefore, ſince the Statute of Frauds, We. an Ap- 
pointment of Lands to a Charity, by a Will not at- 
teſted by three Witneſles, is void. 


Miles verſus Williams & Ux. Cafe 57. 


| | A Reſolution 
I LES brought Debt verſus Baron and Feme, upon fe Cann. 


a Bond entered into by the Feme dum ſola. The De- of B. R. that 
fendants jointly plead in Bar, Qyod querens ation non the 3 of 
Ge. and lay, that after the Intermarriage, ( ſcil.) in Sep- dum ſola, 

are diſcarged 


temb. anno 5 Anne, Williams the Huſband became a Bank- by che 
rupt infra intention ſeparal Statut contra Decoctor edit & Bankruptcy 


of the 


proviſ”, and that a Commiſſion ſapr ſeparal ſtatut decoctor Huſband, 


iſſued under the Great Seal, bearing Date tali die, and e : 
U 


directed to M. K. and T. 4. Cc. afterwards, (ſcil.) to the Wiſe 
tali die, the ſaid Williams voluntarily ſurrendered him- romp 
{elf to the major Part of the Commiſſioners, and from unreco- 
Time to Time ſubmitted himſelf to be examined upon 1; 

A : ; * 
Oath by the {aid Commiſſioners, & in omnibus ſe con- ble by the 


formavit ad latut' 4 Anne, intitulat', An Act to prevent San an be 
Frauds frequently committed by Bankrupts, & ad om- Huſband's 
- 7 5 | >. ig7:3" 24 _— Bankrupt- 
nia al Statut contra decoctor edit, & fic idem Johannes cy, per 
Eleonora, vigore flat prediff in prædict Parliament 5 4 Am. 
dick Dom Regin nunc edit, dicunt, quod cauſa action and that the 
pradict accrevit prefat' Miles, antequam idem Johannes Plea uran 


*11* d : that Act 
Williams devenit decoctor; & hoc parat ſunt verificare ; mult con- 
unde per jud fi prediff Miles action, Tc. 888 


IT 5 


De Term. J. Trin. 1714. 


(a) Sect. 7. 


6 


The Plaintiff demurred, and ſhewed for Cauſe, that 
the Debt ariſing upon a Bond made by the Wife, 
dum ſola, was not diſcharged by the Statute mentioned 
in the Defendants Plea; and alſo that the Plea ought 
to have concluded to the Country. 


The Defendants joined in Demurrer. 
8 after ſeveral Arguments in this Caſe, Parker, 
having ſtated the Record at large, delivered the 


8 of the Court. 


The two great Queſtions, which bare been made in 
this Caſe, are theſe; 


1/}, Whether this, * 2 Debt on a Bond given 


by the Wife, dum ſola be ſuch a Debt, as ſhall be 


ee by the Bankruptcy of the Huſband by Vir- 


tue of the Statute of 4 Anne, cap. 17. mentioned in 
the Plea? 


2dly, Whether the Defendants have well concluded 
their Plea, or not, it being to the Judgment of the 
Court, and not to the Gountey ? 


As to the firſt, we are al of 8 that it is a 
Debt within the Acc. 


The Words of the Clauſe, upon which it depends, 


are, (a) that the Bankrupt ſhall be diſcharged from all 


cc 


Debts by him due and owing at the Time he be- 
came Bankrupt; and then, in Caſe he be ſued for 
* any ſuch Debt, the Act directs, that he ſhall and 
* may plead in general, that the Cauſe of Action 
did accrue before he became Bankrupt,” 


4 * 


Pay 


o 


— — 


4 — Upon 


—— — . _— _—_ watt Bom „ü = * . 
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Pr 


Upon theſe Words, the immediate Queſtion is, whe- 
ther this was a Debt due and owing by the Husband, 
at the Time he became Bankrupt ? 

It was ſaid, and (I think) admitted at the Bar, that a 
Debt due by the Wife, and one due to the Wife, dum 
ſola, mult fall under the ſame Conſideration. 


2 This is very reaſonable, and therefore I have con- Debts que to 

t ſidered how far a Debt due to the Wife would be with- aids. 1 
in this Ack to be aſſigned by the Commiſſioners f | 1 
Bankruptcy ? and in order to underſtand this, it is ne- 1 


ceſſary to go back to the former Accs. 


b 13 Elix cap. 7. enacts, That the Commiſſioners 

q ſhall take Order with the Bankrupt's Body, Lands and 

4 Tenements, (as well Freehold as Copyhold,) Goods, 
Chattels, Debts, Tc. and ſell the ſame, c. 


Then comes the Statute of 1 Fac. 1. cap. 15. which, 
reciting that the Authority given to the Commiſſioners 
by the former Act was not full and perfect, for fur- 
ther Remedy, gives them (a) Power to grant and aſ- () Sect. 12. 
* fign all Debts due, or to be due to and for the ge- 
* nefit of the Bankrupt, and the ſame to be reco- 
* vered in the Name of the Aſſignees.” 


Now I take the Intention of theſe Laws to have Intention of 
been, that the Bankrupt having been guilty of a Fraud, 2 
ſhould not be truſted any more with the Management of 1 
his Eſtate; but that it ſhould be put into other Hands, 
for the Safety of his Creditors, and that the Bankrupt 


ſhould have no further Intermeddling therewith. 


= 
8 
= 


So that upon this Intention, all thoſe Effects, 
and Debts, which he could take in, or turn into Mo- 


* 
: 
% 
Lt. n the. utc 


” 9 * * 
Wi „* —_— 8 ꝗ— 0 Sat. „ 
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ney, the Aſſignees were deſigned to have, in as full à 
Manner, either by Action, or otherwiſe, and that in 
their own Name. 


CheRuleof The beſt Rule of conſtruing Acts of Parliament is 


Law toguide by the Common Law, and by the Courſe which thar 


es obſerved in like Caſes of its own, before the AQ. 


tutes. 


Thus it is upon the Statute De donis, which enacts, 
that Tenant in Tail non habeat poteſtatem alienandi tene- 
menta, to prevent their coming to the Iſſue ; and that 
a Fine levied by him, ipſo jure fit nullus. Now, 


The Effect of this Statute being a Diſability to 
alien to the Prejudice of others; therefore the Law 
ranks the Perſon incapacitated thereby, with Biſhops 
1 and other Eccleſiaſtical Perſons, and with Husbands, 
. who were by the Common Law diſabled to alien to the 
|. Prejudice of their Succeſſors and Wives. 


bi And therefore, tho' the Words be, That Tenant in 
1 Tail {hall not have Power to alien, and that his Fine 
ſhall be void, yet it has been conſtrued, that a Fine 
by Tenant in Tail, is not meerly void, but makes a 
Diſcontinuance, thereby putting the Iſſue to his For- 
medon; and that other Alienations, either put the Iſſue 
to his Action, or allow of his Entry, juſt as the Law 
ſtood before, in Relation to Biſhops, &c. 


At Common Law, it 1s a general Rule, that no 

Body can have an Action but the Creditor, or, if he 

be dead, his Repreſentative 3 but there are two Caſes 

Choſe in 4c- Wherein this Rule fails, (viz.) in the Caſe of a Forfei- 

_— ture, and of an Aſſignment to the King; for tho' a Choſe 

the King, in Action cannot be athgned to a common Perſon, yet it 

bn. Game, may to the King; and in both thele Caſes, the King, 
may have an Action for it in their own Name. 


1 OI 
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or his Grantee or Aſſignee, may ſue for thoſe 
Debts in their own Name. 21 H. 7. 19. Though, 
generally, the Grantee ſued in the King's Name; but 
that was only in order to take Advantage of the 
Prerogative. 


Now let us ſee how far the Wife's Debts were liable 


in theſe Caſes : 


In the Caſe of Forfeiture, as by Utlawry, Ur. he 
Debts of the Wife were always extended and ſeiſed. 


In the Caſe of Aſſignment of Debts to the King, Hob. Debts due to 
253. 18 an Authority in Point, and that notwithſtand- 3 
ing the 7 Fac. 1. cap. 15. which makes Aſſignments of feited, and 
Debts void, other than ſuch as grew due originally de King by 
to the King's Debtor Bond fide; for the Purpoſe of that the Husband. 
Law was, that no Debtor of the King ſhould procure 
another Man's Debt to be aſſigned, which was the com- 
mon Practice; but this, ſays the Book, is his own 
Debt, tho' not to his own Uſe, which he may himſelf 


releaſe and diſcharge; and by the ſame Reaſon, may 
aſſign. = 


This proves two Things: 


1/7, That the Husband might aſſign theſe Debts by 
the Common Law. 5 


2dly, That he was not reſtrained from doing it by 


the Statute, becauſe they were the Husband's own 
Debts. 


This Reaſon concludes to the Caſe at Bar. 


iſ, As it is the Husband's own Debt within the 
Words of the Act. 
— —— Tt 2h, 


1 . 
235 x2 
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ahh, That as the Husband might aſſign i i, ergo a 
may the Commiſſioners. 


Beſides, it is to no Manner of Purpoſe, and can 


ſerve no good End at all, to ſay, that {uch Debts are 


not aſſignable; for if they ſhould be left in the Huſ- 
band, as Ben as ever he recovers them, the Commiſ- 
ſioners muſt have the Money, and apply it to the 


Uſe of the Creditors. 


But in cer to confine the Senſe of the Words 
* Debts due and owing to him”, it has been 


Objected, 1ſt, That the Statute does not extend to 
Debts due to a Bankrupt as Executor. 


Reſp. This is true; but it is for this particular Rea- 
ſon, becauſe they are appropriated to pay the Debts 
of the Teſtator, and if they were aſſigned, it would 
be a Wrong, (viz.) a Devaſtavit. 


2dly, It has been objected, that the Statute does not 
extend to Debts due to the Bankrupr jointly with an- 
other. 


Reſp. The Caſe cited for that Purpoſe from 1 Lev. 
17. is not determined; ſuch Debt * be aſſigned 
to the King, by any one of the Creditors; and ſo it 
is adjudged Mich. 19 H. 5. 47. and it would be for- 
feited by the Utlawry of one. 


However, that Caſe is not before us: Thus far is 
plain, that a Debt due from him and another, would 
be within this Act of 4 Anne; for it is ſo declared by 


0) Cap. 15. the declaratory Act of (a) 10 Anne, which provides, at 


lect, 2. 


1 the 
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the ſame Time, that the Diſcharge of the Bankrupt 
ſhall not extend to diſcharge the other joint Debtor. 


But this of a Husband and Wife is z different Caſe; 
for it is his Debt, as he is one with her. 


But it is contended, that the Bankruptcy ought not 
to give the Huſband a better Right in his Wife's Debt, 
and bar her of her Contingency of Survivorſhip. 


Reſp. It does not give him a better Right ; for his 

| Releaſe for a Conſideration to himſelf alone, would 

have barred her of the Contingency ; and this is a Re- 
leaſe in Law, and amounts to the ſame Thing, 


Beſides, this is anſwered by the Fiction of Law, 
whereby the Statute of 1 Fac. cap. 15. and this Statute 
have made it as a Debt, and a new Security to the 
Aflignees. Suppole a Bond were made to A. in Truſt 
for B. who becomes a Bankrupt, the Aſſignees may 
bring the Action in their own Name; tho' B. muſt 
have brought it in the Name of his Truſtee. 


Objected, The Huſband muſt join with the Wife in 
this Action ; but the Aſſignees cannot do it. 


Reſp. This is anſwered (as before) and by the Caſes 
of Forfeiture, and Aſſignment to the King. But to 
put another Caſe : _ | 


Suppoſe a Bill of Exchange be made to the Wife, 
dum ſola; the Huſband may allign it, and the Aſſignee 
thall bring the Action in his own Name. 


CT eng 
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This Reaſoning holds ſtronger in the Caſe of Debts Pebts due 


from the 


due from the Wife; for, Wife con- 


ſidered. 
1/2, 
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Certainly it is the Huſband's Debt, and the 
Action muſt be brought in the Debet and Detinet; it is 
admitted to be the Huſband's Debt, 3 „and 
it were hard to ſay, that a Judgment of Law charges 


a Man with a Debt, who was not chargeable with it, 


when that Judgment was given againſt him. 


2 diy, If the Intent of the AR be conſidered, and 
the . asked Cui bono? it will appear ſtill ſtronger. 


The Perſons concerned in this Matter are, 
1/7, The Bankrupt. | 

2dly, The Creditors. 

zaly, The Wife. 


As to the Bankrupt ; if an Action be brought againſt 


him on ſuch Bond, what Execution can the Plaintiff 


have? If he takes a F Fa or Elegit, as ſoon as he 
finds Goods or Lands, the Commiſſioners ought to 
ſeiſe them ; this would be wholly ineffectual ; and if 
he takes a Capias, it will only ſerve to lay the Bank- 
rupt up in Priſon, when all his Eſtate, wherewith he 
{hould make Satisfaction and deliver himſelf, is taken 
out of his Power ; and that is the Reaſon of his being 
diſcharged, (vix) becauſe his Ability to pay is intirely 
taken from him. 


And this diſtinguiſhes it from the Caſe of an Exe- 
cutor, and {hews, that he ought not to be diſcharged 
as to the Teſtator's Debts, for he retains his Ability to 
pay them, by keeping the Effects which he has as Ex- 
ecutor, and the Commiſſioners cannot meddle with 
them, becauſe they are appropriated. 

I It 
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It was inſiſted at the Bar, that he ought to be diſ- 
charged from all his Debts, becauſe he is obliged to 
part with all his Eſtate liable to pay thoſe Debts; but 
this takes it up much too ſhort; for he is not only ob- 
liged to deliver up all his Eſtate liable to pay Debts, but 
all whatſoever wherewith he might pay his Debts; as 
for the Purpoſe, Copyhold Lands, which are liable to 
no Execution. 


2dly, As to the Creditor: 


It cannot be for his Benefit; that this Debt ſhbuld 
not be within the Act; for the Bankrupt's whole E- 
ſtate will be otherwiſe diſpoſed of; and his Action 
againſt the Bankrupt can be worth nothing ; but if this 
Debt be within the Act; then may he come in for his 
Dividend. 


The Conſequence of the conttary Opinion is, that 
you take from him every Thing wherewith his Debt 
may be paid, and at the ſame Time will not let him 
in for a Share. 


za, As to the Wife. 


It will be a Diſcharge to her, at leaſt a temporary Wi : Gr 
| . . 8 5 * 5 Ever dlichar- 
one, ( vi.) during the Huſband's Life; but tho! it be ye by the 
| e 3 Diſcharge of 
not neceſſary to give any Opinion upon that, yet J che Bank. 
think it will amount to a perfect Releaſe, and the rupt Hut: 
Wife will be diſcharged for erer. * 


But no Harm can ariſe from this; for the Creditor 
is ſuppoſed to have had his Dividend, and the Debt is 
paid, in Conſideration of Law. 


U uu A Caſe 
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A Caſe may poſſibly be put, where a Woman being 

in Debt, may make over all her Effects in Truſt, 

and then marry a Bankrupt, and by that diſcharge all 

her Debts, and yet preſerve her Eſtate ; but that would 

be a fraudulent Conveyance, as againſt Creditors, quoad 

ſo much of the Eſtate as would ſatisfy their Debts, 
and for that they might have Remedy. 


ObjeAion. It was objected, that this Diſcharge is a perſonal 
Privilege, and not communicable to the Wife. 


EHuuband Reſp. It is a neceſſary Conſequence, that it muſt 
poſſeſſed of a extend to her; becauſe every Thing in the Huſband's 


T f. L | \\ . 0 q 
Yearsin jure Power is aſſignable, and all her Eſtate is in his Power: 


uxor?, it may If the Huſband be poſſeſſed of a Term for Years in 


be fold on a Right of his Wife, it may be ſold on a F Fa, and 
(a) In. yet it is not (a) actually transferred to the Husband by 


46. b. 299, x 
zo. the Intermarriage. 


For theſe Reaſons, we are all of Opinion, that this is 
the Huthand's Debt within the Meaning of the Statute. 


tion. Plea 
ought to be good or not ? 


conclude to | 


the Country, 


Second Que- As to the ſecond Queſtion, (viz.) whether the Plea 


We are likewiſe all of Opinion, that it is ill not to 
conclude to the Country. 


A Liberty of Pleading generally is given to the 
Bankrupt, and ſo he may avoid the Hazard of pleading 
ſpecially; but then he muſt take upon him the Proof 
of his Conformity to the Statute, in every Particular; 
or if he thinks fit to plead the Matter ſpecially, then 
he mult ſet forth every Point; and by it, he has this 
Advantage againſt the Plaintiff, that he muſt reply one 
Particular only, upon which Iſſue muſt be taken. Here 

— the 
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the Defendant has pleaded the Matter ſpecially, but not 
ſet forth the whole, and therefore it is ill for that Rea- 
ſon; for by the expreſs Words of the Act, this is to 
be pleaded fo, as that the whole Merits may be tried. 


There are ſeveral Caſes at Common Law, where a Cafes at 
Man ſhall conclude his Plea to the Country, tho' there Law, where 
be no Affirmative and Negative, to prevent the Incon- * Man mui 
venience that would ariſe by going on to a Replica- the Countiy 
tion; as in 33 H. S. 1 WH Fine ud partes finis ni- e 
hil habuerunt; & de hoc ponit ſe ſuper Patriam. and Negs- 
UVe. 
So in a Counterplea of a Voucher, That he was ne- 
ver ſeiſed of ſuch Eſtate whereof he could infeoff him; 


UT hoc petit, Te. 
so in Dower Nunqu ſeifie de dower ; de hoc, Cc. 


And the Reaſon of this is, for that it would be in- 
convenient to go on to a Replication; becauſe to reply 

generally, would leave it too large and comprehenſive; 

and to reply any particular Kind of Eſtate, would be 

too narrow, and conſequently immaterial. 


/ 


This Statute has formed a new general Iſſue in this This Statute 


J 7 5 ä | 2 3: has formed 2 
4 Caſe; and this was the Foundation of the Judgment ne 1 


in Bird and Lacy's Cale, Mich. 6 Anne, C. B. Rot. 3 2 1, Iſſue. 
that a Plea upon this Act was well concluded to the 
Country; and if ſo, it cannot conclude to the Court. 


It may be obſerved on the Statute of Sewers, (23 
H. 8. cap. 5.) that by the Words of that Act, a ge- 
neral Replication is expreſly given, to avoid the forcing 
the Plaintiff to a ſingle Point, and fo the Miſchief, 
which would be in this Caſe, is prevented. Thus it 
muſt have been in this Act, if it had not been the In- 
| tention of it to make the Plea a general Iſſue. 
: For 
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For this Fault in the Plea, which is ſhewn for Cauſe 
of Demurrer, and which would put a Difficulty on 
the Plaintiff, not intended by the Statute, Judgment 
muſt be given for the Plaintiff. 


by 38 Ex parte Mackerneſs. On Petition. 
At Lord | 
Chancellor”s. 


S. a Weaver, fold to Mackerneſs, a Mercer, ſome Silk 
A ſingleCre- 


liter, 0 T for 103 J. and at the ſame Time took two Notes 


whom 1037. from Mackerneſs for Payment thereof, (ſcil.) one Note 
A. by two for 50 J. payable at a Day ſince paſt, and another 
— Note for 53 J. at a Day yet to come. 
thereof not yet payable, before the 5th of Geo, 2. ſues out a Commiſſion of Bankruptcy ; ſuch _ 
Commiſſion ſet aſide as irregular, 


And before the laſt Day of Payment incurred, J. S. 

took out a Commiſſion of Bankruptcy againſt Macker- 

neſs, who was really a Bankrupt, bur petitioned to ſet 

this Commiſſion aſide as irregularly taken out, it being 

(a) Vide poſt taken out at the ſingle Petition of J. S. to whom (a) 
Fas” only 501. and not 103 J. was then due; and the Sta- 
tute 5 Anna, cap. 2 2. requires, that if a ſingle Creditor 
ſues out a Commiſſion, a Debt of 100 J. muſt be due 

to him; if two Creditors ſue it out, there mult be 

1501. due to them; if three or more, there muſt be 


200 l or more due to them. | 


Whereupon Lord Chancellor {ſuperſeded the Com- 
mithon, ſaying, that in a late Cale the Lord C. J. Parker 
was of the ſame Opinion ; and that Lord Trevor, dil- 
- apa”? courling 


See the Statute of 7 Geo. 1. cap. 31. whereby ſuch Creditors by Note 
or Bond, payable at a future Day, are admitted to prove their Notes, 
Sc. and are intitled to a proportionable Part of the Bankrupt's Eſtate ; 
tho? they muſt not join in ſuing forth the Commiſſion till ſuch their 

| Debts become payable. However, by the 5th of his preſent Majeſty, 
Perſons having Bills, Bonds or Notes, payable at a future Day, may join 
in petitioning for Commiſſions. 


= 
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courſing with the Lord C. J. Parker and himſelf in the 
Houſe of Lords, ſeemed to concur in ſuch Opinion 
likewiſe : But the Court denied to aſſign the Bond, 
the Commiſſion not appearing to be taken out malici- 


ouſly or faudulently, which are the (a) Words of the Act. (% 


Tucker verſus Wilſon, Adminiſtrator of 


Thynn. 


NE poſſeſſed of an Exchequer Annuity for ninety- Exchequer | 
Annuities 
mortgaged 
may be ſold 
upon No- 
tice, with- 
out a Fore- 
cloſure. 


nine Years, borrowed Money upon it, and for 


ſecuring this Money, there was an abſolute Transfer of 


the Annuity,. but with a Defeazance, that if the Mo- 
ney were paid at ſuch a Day, the Aſſignment ſhould 
be void. | Fo 


The Money was not paid at the Day; upon which 


the Lender frequently deſired the Money, and gave 


Notice; that he would ſell, and appointing a Time for 
that Purpoſe deſired the Borrower to be preſent to ſee 
that the Annuity was fold at the full Value. 


The Borrower, by Letter, deſired that the Lender 
would ſtay a Week longer before he ſold, which was 
alſo complied with; and then the Lender dying ſud- 
denly, the Defendant, his Adminiſtrator, fold the An- 
nuity at the Exchange, by a ſworn Broker, for the 
full Value that thoſe Annuities then fold for, and 
which was leſs than what the Money due to the 
Defendant amounted unto. 


Theſe Annuities afterwards roſe in Value; whereupon 
the Mortgagor brought a Bill to redeem, or to compel 
the Defendant to purchaſe another Annuity on the 
lame Fund, and of the ſame yearly Value, to be 

| Xxx transferred 


Caſe 59. 


Lord Chan- 
cellor Har- 
court, 


Sect. 7. 


e 
18% 1 11188 


'v 5 1 

Ane 1 

e | 
3 1 MER 


9 
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8 


2 


transferred to the Mortgagor, on his Payment & Prin- 
cipal and Intereſt. 


Lord Chancelor: Here is no expreſs Power to K, 


and Annuities for ninety-nine Years are like Were 


charges out of Lands, and not like Stocks, which may 
be thought to be of imaginary Value; and there be- 
ing no Decree for Forecloſing the Mortgagor, nor 
any Agreement in Writing, that the Mortgagee ſhould 


ſell; let the Defendant procure an Annuity of the like 


Value, and upon the {ame Fund, to be conveyed to the 
Plaintiff upon his Payment of the Principal and Inte- 
reſt to the Defendant; and let the Maſter compute 
what 1 is due for Principal and Intereſt. 


\ 


From which Decree an Appeal was brought in the 


| Houſe of Peers, where it was inſiſted, that theſe Ex- 


chequer Annuities, as well as Stocks, were uſually fold 


at the Exchange, and that this was but as a Pawn; and 


and tho' there was no expreſs Power to ſell in the De- 
fealance, yet by the Mortgagor's Letter, it was plainly 


| ſubmitted to, when the Mortgagor deſired the Sale 


might be deferred for a Week ; that the Convenience 
of theſe Securities, among Merchants, was, that after 
the Day of Payment pall, they were taken to be 
ready Money; and that it would be infinitely trou- 
bleſome, and dilatory, if there could be no Sale of ſuch 
Annuities thus pledged, without a Decree of Foreclo- 
{ure ; that this would ſet aſide ſeveral Sales that had 
been made in the like Caſes, and occaſion Multiplicity 
of Suits ; that the Caſe here was the ſtronger, it be- 
ing that of an Adminiſtrator, who was obliged to diſ- 
poſe of the Aſſets of the Inteſtate to pay his Neves 


and Legacies. 


wird the Decree was reverſed by the Lords 
Nemins contradicente. 


I Done's 


hem _—_— 
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Done s Ca il E. Caſe 60. 
5 Lord Chan- 

cellor Har- 

ON an Application made to the Court for a Ne Gurt. 
| | , ' dalk, 702. 


— exeat regnum, to flop the Defendant from going A Ne ret 
to Scotland, it was objected, that fince the Union, Scot- regnumlies to 


preventone's 


land was Part of this Kingdom, and conſequently, that ing terer 


going to Scotland could not be conſtrued going out of Nl 
. | 4 © 4 O for a * 

the Kingdom, nor any Breach of the Condition of the fendant in an 
Security given on ſuch Writ. Account a- 
gainſt a Co- 

Deſendant. 


Lord Chancellor : Scotland being out of the juriſdiction 
of this Court, and conſequently out of the Reach of 
the Proceſs thereof, the Defendant's goihg into Scotland 
is equally miſchievous to the Suitor here, as if he went 
actually out of the Kingdom; wherefore take a Ne 
excat regnum; and tho', in this Caſe, the Party moving 
for the Writ be alſo a Defendant, yet, foraſmuch as it 
is a Matter of Account, in which (a) both Parties are 
Actors, and Money being {worn due from the Party, 
againſt whom the Writ is prayed, to the other, che 
Motion is proper. 

| Note; Where the Party is to be reſtrained from go- Condition 

ing to Scotland, the Condition muſt be, not to go of the Re. 
out of the Realm, or to Scotland; for if it be only, not in uch Cafe 
to go out of the Realm, the Parties going to Scotland mul be 
will not forfeit the Bond or Recognizance: 5 


(a) Vide Preced. in Chan. 197. F or which Reaſon alſo, after a Decree 
to account, and Abatement of the Suit by the Defendant's Death, his 
Repreſentative may revive. = 
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Term. S. Michaelis, 


1714 


Caſe 67. Tate verſus Auftin. 
Lord Chan- PP 

celloy Cow- | | | | 
ark _ USBAND ſeiſed in Right of his Wife, borrows 
Wide ah. 5001. in order to bly his Occaſions, particu- 


9 larly to buy himſelf a Commiſſion in the Army, and 


on, for the Securing of this Money, he and his Wife levy 
Huſband 2 Fine of the Wife's Inheritance, and raiſe a Term of 


borrows 


Money, $OO Years, which is limited to the Perſon lending 
Huſbandand the 5001. to be void upon the Payment of the . 


Wife levy a 
Fineof the and I ntereſt, with Remainder to the Uſe of the 
on RE 1 in Fee; and in the Deed the Husband covenants to 


gage for it, pay the Mortgage-Money. 

and Huſband 

by Will gives Legacies to Charities to the Amount of his perſonal Eſtate, and dies ; the Mort- 
gage ſhall be paid out of his perſonal Aﬀets, tho? the charitable Legacies will be thereby loft ; 


but all the Huſband's Debts, tho* by Simple Contract, ſhall be preferred to the Mortgage. 


Afterwards the Huſband makes his Will, by which 
he gives ſeveral Charities out of his 1 Eſtate, 
and dies indebted by Simple Contract. 


The Widow brings her Bill to have this Mortgage, 
made of her — diſcharged out of her Huſ- 
band's perſonal Eſtate. On the other Hand, 

4 The 


= Ter erm. = : Michaelis, l 77, 


— — gry; we 


The Aﬀets were not ſolfcient to pay the 107 we 


Money, and alſo the Charities giver by the Will. 
Lord Chancellor: This Mottpags i is a Debt of the 1 
band, which muſt be 1 before Legacies; 3 and the 
Wife, by conſenting to charge her Land with it, does not 
make it leſs his Debt than * 8 before ;. the perſonal 
Eſtate ſhall be liable to pay Debts, before 15 400 tho' 
to (4) a Charity, for they are ſtill but Lepacies; but all 


other Debts of the Huſband ſhall be preferred to this; 


every thing ſhall be taken favourably for the Wife, 
who, for the ſupplying the Huſband's Occaſions, has 
agreed to charge her Land with a Debt of his. The 
Fine and Deed of Uſes, by which the Mortgage is 
created, are but as one Conveyance; ſo that theſe Le- 
gacies, (tho for a Charity) are to be left unpaid, fince 
it appears there are not Aſſets of the Huſband to Pay 
both the Mortgage and the 3 


On this Occaſion Lord. Chancellor put the Counſel 
in Mind of Lord (b) Huntington's Caſe, where Huſband 
ſeiſed in Fee, in Right of his Wife, did with his Wife 
by Deed and Fine mortgage her Eſtate for 500 Vears, 
Remainder to the Uſe of the Wife in Fee. The Mort- 
gage was to raiſe a Sum of Money for the Uſe of the 
Huſband to buy him a Place, which accordingly he did 


buy, and thereby got Money, and paid off the Mort- 


(5) 2 Vern, 


$37: alſo the 
Caſe of Po- 
? cock verſus 
Lee, 2 Vern. 
604. 


gage, taking an Aſſignment of it in Truft for himſelf, 


his Executors and Adminiftrators; afterwards the Hu. 


band and Wife died, and the Heir of the Wife brought 


his Bill to exonerate the Inheritance, and to have this 
Mortgage paid off out of the Huſband's perſonal Eſtate: 


Yyy 


( a) Vide poſt Maſters verſus Maſters, & Attorney "owes = Hud- 
Jon. Legacies to a Charity, on a Deficiency of Aſſets, are to abate in 
Proportion, as well as other pecuniary Legacies. 


c REED 1 a 


266 85 _ De Ter erm. 1 J Michaelis, 1 1714. 


And tho it was decreed by Lord Keeper Wright, that 
the Heir of the Wife was not intitled to have the perſonal 
Eſtate of the Huſband ſo applied; yet upon an Appeal 
to the Houſe of Lords, that Decree was reverſed, and 
the Mortgage decreed to be paid out of the Huſband's 

perſonal Alle ts; which Lord Comper chought very juſt. 
2 nota; It being inſiſted upon, that it was a Gift of 
ſo much Money from the Wife to the Huſband, and 
therefore not to be refunded, 


et Gela Child and o- 
there, 2 of a Com- 
miſſion of Bankruptcy ta- [Inge | 
ken out againſt Sir Ste-| 
phen Evans, 


— 


Thomas Frederick Eſq; Defendant. 


Firſt Bill to 


Pirt 0 © AR. Frederick brought his original Bill againft Sir 
bees the Stephen Evans and Hayter, as Partners, for an Ac- 
roOIS- Dl 


. count, and Sir Stephen Evans and Hayter brought their 


= agninſ Croſs-Bill againſt Mr. Frederick; but Frederick's Bill (af 


whe o in ter many Diſputes) being ſettled to be prior, it was or- 
inſufkcient dered that that ſhould be firſt anſwered ; upon which, 


Anſwers, 


and prefer Sir Stephen Evans and Hayter put in an Anwar, which 
81 was reported inſufficient; then Sir Stephen Evans be 
4. B. be. comes a Bankrupt, and his Eſtate is aſſigned by the 


Bankrut; Commiſſioners to Sir Ceſar Child and others, who bring 


hi Aﬀfgnee their Bill in Nature of an original Bill againſt Mr. Fre- 
Bil in Na. derich for this Account; and Mr. Frederick pleading the 


ture of a Bill Statute of Limitations, his Plea was allowed. 
of Revivor 


againſt A, they ſhall not go on till C. has anſwered A,'s Bill, 


* Atfterwards 


BT 
_ 
x 


- 2M 
_———- 


8 a 
_— 


L 
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EL 


Afterwards Sir Ceſar Child and others, the Aſſignees, 
bring their Bill in Nature of a Bill of Revivor, ground- 
ing it upon the former Bill brought by Sir Stephen 
Evans. | At 


And it was now moved by Mr. Frederick, and ſo or- 
dered by the Lord Chancellor, that Hayter, who was 
a Co-Plaintiff with Sir Stephen in the former Bill, 
ſhould anſwer Mr. Frederick's Bill, before Mr. Frederick 
ſhould anſwer Sir Ceſar's Bill; in regard, Sir Cæſars Bill, 
had it not been in the Nature of a Bill of Revivor of 
Sir Stephen's original Bill, would have been barred by 
the Statute; and then, if Sir Ceſar flood in the Place 
of Sir Stephen Evans and Hayter, he could not be in a 
better Condition; conſequently, ſince, if Sir Stephen 
had been alive and continued Plaintiff, Hayter, as well 
as he, muſt have firſt anſwered Mr. Frezerick's Bill, fo 
muſt Hayter do now; and as one Way, (vix) (to get 
out of the Statute of Limitations,) Sir Ceſar had the 
Benefit of coming into Sir Stephen's Place, ſo muſt he 
ſubmit to have the Diſadvantage of it the other Way. 


Anonymus. Cale 63. 

() NE Deviſes all his Goods; and whether a Debt Devite of an 
by Bond paſſed to the Deviſee, was the age Goods 

Queſtion. . ö 


Decreed by Lord Chancellor Cowper, that it did; Civit Law 
that theſe Words ſeemed at Common Law to paſs a dee al 


Manner of 


Bond, and to extend to all the perſonal Eſtate ; but Eſtates into 
this being in the Caſe of a Will, and a Will relating B 


and Bong 
to a perſonal Eſtate too, it ought to be conſtrued ac- inmobilis. 
cording to the Rules of the (a) Civil Law. (a) Ante 12, 


& poſt Plume 
verſus Beale. 


Now 


every ſix * the Grantee of the Rent-Charge had conveyed it over, 


— 


De Term. & Michaelis, 1714 


” 
rn. 


Now the Civil Law makes Bona mobilia, and Boy, 
immobilia, the Membra dividentia of all Eſtates ; Bong 
immobilia are Land, Bona mobilia are all Moveables, 
which muſt extend to Bonds; and therefore, by the 
Deviſe of all the Teſtator's Goods, a Bond muſt paſs, 


Circ, Floyer verſus Lavington. 


Onefor O0 NE grants a Rent-Charge in Fee of 48 1. per 
8001. Con- > Annum, upon Condition, that if the Grantor 
NN ſhall at any Time give Notice of his Intention to 


Rent= , Pay in the Conſideration Money (being 8001.) by 
hd Inſtalments, vis. 100. at the End, of every fix 
Fee, upon Months, and ſhall, purſuant to ſuch Notice, pay the 
that if the {aid Money and Intereſt, at any Time during bis Life- 
array Time, then the Grant to be void; but there is no 
Life nal Covenant in the Deed from the Grantor of the Rent- 
— 1 Charge to pay the Money, and the Rent-Charge was 
the 860). much leſs than what the Intereſt of the Money came 


by Inſtal- * r or Cent 
7 ts. zz, to, (for the Intereſt was at that Time 8 per Cent. the 


ments, viz. 


2004. at 7 ade above ſixty Years ſince 
bv Sg Conveyance being m b y Y ce,) and 


Months, after the () Grantor's Death, to a Purchaſor, to whom 
and ſhall do 


this during he had given a Collateral Security for quiet Enjoyment, 

pr own and the Purchaſor had afterwards made a Marriage 
-time, , 

the Grant Settlement of it. 

to be void; | „ | Led + 

the Mortgage was made about ſixty Years ſince, when the legal Intereſt of Money was 8 per 

Cent. Decreed not redeemable, 


And now, upon a Bill brought by the Heir of the 
Grantor, to redeem this Rent-Charge, the only 
Queſtion was whether it was redeemable. 


; 


0) Quere when the Mortgagor died. 


I Sir 


3 


1 


Sir Joſeph Fekyll for the Plaintiff. The Clauſe re- 2 of . 


ſtraining the Redemption to the Life of the Mortgagor Clauſe can 
is of no Force; for an Eſtate once redeemable cannot fe te: 


quity of 


be rendered irredeemable by any Words or Agreement Redemption 


made at the {ame Time ; for as the Borrower is com- ewe i 


monly neceſſitous, this would put it in the Power Mertgagor, 
of the Scrivener, to make Advantage of ſuch Ne- de Henn 


; | jor the Heirs 
ceſſities, and would let in Oppreſſion, and forecloſe RE 
the Power and Juriſdiction of this Court. of his Boy, 


In 2 Chan. Rep. 147. (a) Howard & Ux. verſus (% 1 Vern. 
Bonham, the Clauſe was, that if the Mortgagor, at 22 
any Time, during his Life, ſhould pay the Money, . 
the Mortgage ſhould be void; and in that Caſe there 
was no Covenant to pay any Intereſt or Principal, and 
the Circumſtances there, were much ſtronger than 
in the preſent Caſe, the Conveyance being to a 
Siſter, and frequent Declarations made by the Mortga- 
gor, that his Niece, who was his Brother's Daughter, 
and had brought the Bill to redeem, ſhould not inherit 
the Eſtate. 7H 


However, it was in that Caſe admitted by Counſel 
on both Sides, and decreed, that a Power of Redemp- 
tion could not be barred by any Clauſe or Agreement 
made at the {ame Time with the Mortgage. 


So in 2 Chan. Rep. 147. (b) Howard verſus Harris, () 1 Vern 

an Equity of Redemption was limited to the Grantor *” 

and the Heirs Male of his Body; yet it was decreed, 

that the Heir General of the Grantor ſhould redeem ; 

and it is there particularly laid down as a Rule, that 

where the Conveyance is but a Mortgage, no Words 

or Clauſe ſhall prevail to bar the Grantor, his Heirs or 

Aſſigns from redeeming; otherwiſe the Act of a Scrivener 
2 would 


— — mon — 


. — Fon Po 
_ = 
* —— — - — REY 
= 8 r 


— — — a — — — — 
— — — —— « — — — — . — ene EIIEING 
—— — — — — — —— — — „ A een — I — — — - ——_ 
5 - : — " — AGES i CE —— — — ä — . —— —— rs rn - 
— 
— — — — 
— — — — —_—— — ——_ — —— —— — ir ey — — — 
1 - 
— _— — —üUü—ä—ͤ — EROS a — 
Fu — — — — roar teen ed — — — —ͤ—— — ——— — — ene - - — 
— — — a iy hor gy — —— — — rye . ———— —_—____—_—_— x gp —— = — 1 . 
= — — — non 7 ee ao 3 * 
wo 


= = = - 
—— — 
— 2 a 
— 
ä ͤͤ (K en x — SIN 
5 r * — = 
= IS 2 —— = r —— —— - 
h ; . | Ja 
22 . N 
* — ee 5 Fg A N . LIED 
5 - _ = 
— : — | — 5 
"x J 2 — 9 on LOB 2 I 2 


3 
Is 


1 r 
» va 7 na K. 
1 5 MF 
rb 
——— — ofonni hes 
— 


e 


— Ry 

* 2 r 222 £ ” 

2 8x5 7 "or Y 

c 2 ä 
_—_ Wm cy - 2 Won rages. AGTH NHEY — 
+. r D * 1 * 


2 a _— 


17 es he eee ESE 
* e S cl ARC. 0; 
77727 ˙ 

Gs 7 AD 3 * 3 nc 


— 


* 


— 

93 

: = > Gen og 
* 


nie 
1 


N ues ron nie err „ —— 

5 * 0 — —— — — = 
ng >" ls ——— PTS Tr ys 5 — * 
- — — — ; — 


— 
e 


ä re — TEET SIC. I nD ne eo 3 8 Set DT KK n —_— A go; „ errtey 8 Wars en _ 
„ / OC TO. — 
e EST Rs DE he” LEE x. I a - he: aaa —_— 2 — eigrenmoon = = 
Rnd, Woox TE Eo 1 4 — — 4 30 * tae EH. x — Ls, - 245 vþ 2 * a 2 . — — = — ES — on a 5 — — — — RE 
e 12 24 - 2 yt — — — — — — — — — . ARE rr ene — : = PR 2 — 4 
— — 
2 — 9 - A ——— « 


— 
— 


* 1 — * ; — S 8 Cat Loni; 2 2 
PW . * — Ton _ -<2.45 4 - — T , * e p * 5 - 'L N 
% nd te W Foe « © I- 5 — e * 25 — 28 1 4 rer —— 8 * 2 — 99 — * —— — 4 
_— = * e * Cas . r ee eee r — = jou. 1 nr EE — — . = — 
„ e => — — far by — —— ne as — „ 
8 — age 2 3 
— 


= * '< 
* — 5 nn 
2 3 n \ — — 
. _ TID r N - x79; e ö ER x The: > td 
— wy = - — 3 * wy + — - > _— rr — — — * * & id "WL "4484 — 1 - 2 . 
4 : — * . "HS, wi ag * - boys = — os — oils. —— * RES a 2 R 4 4 > * . . . 
© — a 5 * 5 — 8 — — Sw 2 — Sr - : Conn - - Fo * 1 
* — 4 —_— . 3 2 D S = Ka => — 2 > " — — 5 . | 2 5 8 = — 1 
r r ( — 8 ” Re oY — ay ea — 5 * 
* ** r 4 > £ . — 4 — E « . 


W 
. Ai 

* hot LY _— 
— 4 2 OO ana * * _ 

rw cr 


— 
n 
pay —4ů —— — — 


————— 


4 XZ a — — * * ny 

4 — * gas * 1 q 8 4 EY — 2 

= 8 "HE _— Vs. If > 
2 5 welt — — — — at — 2g — a 
- Ree ; —— 5 8 W 
* . 2 ³ A * „ —— wot” ene, — — 
— — . - * * * _ - A uz — _ 
— Pn * DDr Ads. i474 — * af PD ome 4 


Je — 
r 


De Term. &. Michaelis, 1714. 


would be too hard for the Power and Juriſdiction of 
the Court of Chancery 
N of Then as to the Length of Time, this Caſe differed 
Kemble at from the Caſe of Lands, where the Profits and Out- 
2graater goings being uncertain, the allowing a Stale Re- 
Time, than demption, would, (probably) put a Difficulty upon the 
„ Mortgage Mortgagee in his Accounting: But in the Caſe of a. 
Rent-Charge, the Revenue was certain, and the Out- 
goings (if any) certain alſo. 


But what he chiefly relied upon, was, that as the Sta- 
tute of Limitations, had, in the Caſe of Lands, after 
twenty Years Poſſeſſion, barred the Plaintiff of his Entry 
(«) Vid. or Ejectment, ſo the Court of (a) Equity, in Imitation 
of that Law, would not allow the Mortgagor to redeem 
the Mortgage, after the Mortgagee had been twenty 
Years in Poſſeſſion; and that the ſame Length of 
Time ſhould bar a Redemption in Equity, as barred 

an Entry at Law. 


But that at Law, in Caſe of a Rent-Charge, though 
that had not been paid, or demanded, for twenty Years, 
yet ſuch Duty being created by Deed (as all Rent- 
Charges muſt be) no Part of the Remedy was taken 
away; and he cited the Caſe of Lord Widdring- 

ton verſus Jennings, in Lord Harcourt's Time, where 
the Court took ſuch a Difference betwixt a Mortgage 
of a Rent-Charge, and of Land; and in the former 
Caſe, after a very long Time, (I think eighty Years) 
allowed of a Redemption. 
OE As to the Objection, that here was no Covenant 
without for the Payment of the Principal or Intereſt, he ſaid, 
Bond gente that was not Material; the ſame not being neceſſary for 
Mortgagor the making of a Mortgage, nor yet neceſſary, that the 
to redeem. l 7 Righ r 


. 


1 


De Term. F. Michaelis, 1714; 271 
Right ſhould be mutual, (viz.) for the Mortgages to 
compel the Payment, as well as for the Mortgagor to 
compel a Redemption; ſince ſuch Conveyance as in 
the preſent Caſe, though without any Covenant or 
Bond for the Payment of the Money, would yet be 


plainly a Mortgage. 


LE 9 


That when the Grantee of the Rent-Charge, did, af- 
ter the Death of the Grantor, ſell the Rent-Charge, 
and give a Collateral Security for the quiet Enjoy- 
ment of it againſt the Heirs of the firſt Grantor, 
this manifeſted it to be the Apprehenſion of the 
Parties themſelves, that it was a redeemable Eſtate, 
and accepted as ſuch, with a Counter- Security a- 
gainſt it. 


And, that though a Mortgage were made never ſo Mortgage; 
0 | Ip though ne- 
many Years ſince, yet if the Mortgagor, and thoſe er fe dd, 


claiming under him had continued to pay Intereſt, is redeema- 


the Length of Time was, in ſuch Caſe, no Objection greſt ha 
to the Right of Redemption. been paid, 


Now in this Caſe, the Rent-Charge was the Inte- 
reſt agreed on by the Parties, and the Payment of the 
Rent-Charge, the Payment of Intereſt ; by which, the 
3 of the Length of Time was wholly taken 
ol, But, | 


Lord Chancellor Cowper conceived the Rent-Charge to 
be not redeemable, at ſo great a Diſtance of Time, 
and that this Court had heretofore gone too far in 
permitting Redemptions. 


It was material, that at the Time of making the 
Mortgage, Intereſt was at 8 J. per Cent. and there- 


fore the Rent-Charge of 48 J. a Year, being ſo much 
| leſs 


De Term. F. Michaelis, 1714. 


leſs than the yearly Intereſt of 800 J. at 8 per Cent. 
(which came to 64 J. a Year) the Payment of the 
Rent - Charge could not be taken to be the Payment 
of the Intereſt. | N 


That here ſeveral Circumſtances concurred, 
which, though each of them, ſingly, might not be 
of Force to bar the Redemption, yet all of them, 
joined together, were ſtrong enough to prevail over 
It. 


That the Mortgagee ſeemed to have allowed a Con- 
ſideration for the purchaſing the Equity of Redemp- 
tion after the Death of the Mortgagor : 


1/7, By taking the Rent-Charge at 43 J. per An- 
num. | 


2dly, By agreeing to take his Principal Money by 
Inſtalments. 


3dly, By leaving it at the Election only of the Mort- 
gagor, whether he would redeem or not; and there 
could be no Reaſon given, why ſuch a Contingent 
Right of Redemption might not, upon fair and rea- 
ſonable Terms, be purchaſed. 


That the Length of Time, where ſo great, as in 
the preſent Cafe, was a good Bar of Redemption of a 
Rent-Charge as well as of Land; that the Alienation, 
Purchaſe, and Settlement of this Rent-Charge after 
the Death of the Mortgagor, being all without any 
Fraud, were of Weight; as likewiſe, that the Mort- 
gagor was not bound to pay the Money by any 
Covenant; that the Purchaſe of this Rent-Charge did 
no ways, either create, or admit of a Right of Re- 

[ demption, 
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D E 
Term. S. Hillarii, 


1714. 


Caſe 65, Perkins verſus Micklethwaite. 


One Deviſes N E Micklethwaite, who was the Defendants Fas 
porrionsto — ther, had two Sons Thomas and Joſeph, and alſo 
A. B. and two Daughters, and made his Will, Giving thereby 
3 1500 A. to his youngeſt Son Foſeph, and 10001. to 
fore twenty- each of his two Daughters, and directed, that if any 


one or Mar- 


rage, the Of his three younger Children ſhould die before their 
Portion of Ape of twenty-one or Marriage, then the Portion of 
tying togs him, or her, ſo dying, ſhould go over to the Survivors, 
ai ghgecs and gave his real Eſtate to his eldeft Son chargeable 
of the Chil- with theſe Portions. 


dren dies in | | 
2 hag of the Teſtator; this is not a lapſed Legacy, but ſhall go over to the ſurviving 
hildren, 


One of the Daughters died within Age, and before 
Marriage; Joſeph the youngex, Son died alſo within Age, 
and before Marriage, in the Life- time of his Father 
the Teſtator. ” 
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The Father lived to have another Son, whorh he 
named Foſeph 3 and afterwards wrote a Codicil at the 


Bottom of his Will, by which he confirmed the Will, 


thereby taking Notice, that ſince the laſt, it had 
pleaſed God to give him another Son, and gave a Le- 
gacy of 500 J. a- piece to his Son Foſeph, and his ſur- 


viving Daughter, over and above what he had given 


them by his {aid Will. 


Upon this Cauſe's coming on firſt before Lord 
Chancellor Harcourt, touching the Share of the de- 
ceaſed Daughter's Portion, viz. Whether, upon the Death 
of the Son Foſeph, the Share of the {aid deceaſed Daugh- 
ter, that was veſted in Joſeph, ſhould ſurvive with 
Joſeph's Portion? 


His Lordſhip decreed it ſhould not; becauſe the 
Portion of the deceaſed Daughter became veſted in 
diſtin Shares in the ſurviving Children, and there 
were no Words for creating a Jointenancy of theſe 
Shares. Quere autem, for a Deviſe over to two or 
more, is a joint Deviſe of Courſe, unleſs there be 


Words to ſever the Jointenancy. | But 


The other Points, being reſerved, were argued now 
before Lord Chancellor Cowper ; and whereas it was 
objected, that by the Death of Foſeph in the Life- time 
of the Teſtator, his Father, the 1500 J. Portion given 
to him became a lapſed Legacy, and ſhould fink into 


the Eſtate : 


Lord Chancellor ſaid, it was improper to call this a 
lapſed Legacy, but it was a Portion given (4) over, 
and ſhould take Effect; that the making the Codicil 


(a) Ante 
Lord Bindon 
verſus Lord 
Suffolk, and 
Saas. poſt Northey 
Vas a Republication of the Will, and did amount to verſus 


a Sub- Strange, 
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Hl 


ing the ſecond Foſeph 
f the Teſtator had made his Will anew, and 


I 


276 


the Place of the 


In 


2 Subſtitut 
AS 1 


firſt; 


by which new Will the ſecond 


Foſeph mult take; and that the 


it it over again, 


had wr 


fixed Intention of the 


* 
fo 


8 . 
4 = 


ICC AS INUC 


f the 15001. Legac 


1 


that Joſeph ſhould have more 
lapſed Legacy, then the ſu 


whereas, 


ſhould be taken to be a 
Daughter {hould have tw 


viving 
Joſeph. 


Teſtator appeared to be, 
than his Daughter; 
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Term. S. Trinitatis, 


1715. 


= 


Finch & al verſus Earl of Winchelſea. Caſe 66. 


H E Counteſs Dowager of Winchelſea being Orcs 


for a valua- 


| Jointreſs for her Life of the Premiſſes, Re- ble Cont 


deration 


mainder in Tail to the late Earl, Remainder over, toconvey 


Lands to 
S. and W confeſles a . to 7. N. If the Conflbration Money paid by 
S. be any ways adequate to the Value of the and, it binds the Land in Equity, and ſhal! 
defeat the . ſecus of a 6 or if the Conſideration were inadequate, 


The late Earl entered into an Agreement with the 
Counteſs, that in Caſe ſhe would make to him a 
conditional Surrender of her Eſtate for Life, in order 
to enable him to mortgage Part of the Premiſſes, he 
would ſettle the Reſidue of the Premiſſes, together 
with the Equity of Redemption, upon himſelf for 
Life, Remainder to his firſt, Wc. Son, Remainders 
over, under which the Plaintiffs claimed. 
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_Do Term . Trin. 171. 


The Counteſs Dowager accordingly makes her con- 
ditional Surrender; and the. late Earl {ſuffered a Re- 
covery, and made the Mortgage, and afterwards died, 
without ever ſettling the Premiſſes purſuant to his 
Agreement, being indebted at his Death by 125 
and Judgment; and this Agreement was not 
Writing, but was acknowledged by ſeveral Lerter 
under the late Earl's Hand. 


The Perſons, on whom theſe Remainders were to 
be ſettled, brought their Bill to have this Agreement 
(a) Trin. executed, and had a Decree (a) for an Execution 
5 88 thereof before Lord Chancellor Harcourt, which De- 
cree was affirmed by the Houſe of Lords. 


And now the Queſtion before Lord Chancellor 
Cowper, was, Whether the Judgment Creditors of the 
late Lord Winchelſea, ſhould, be paid their ws 
being puiſne to the Agreement. 


Trifle For the Pad it _ objected, that from the 
Pra be Time that the late Earl entered into this Agreement, 
this will not it being an Agreement made upon a valuable Conſide- 
ow ration, he | the late Earl] was but a Truſtee for the 
Uſes in the Settlement ſo agreed to be made as afore- 
ſaid; and if a Truſtee confeſſed a Judgment or Statute, 
though at Law, theſe were Liens upon the Eſtate, yet, 
in Equity, they would not affect it; becauſe the 
Eſtate, in Equity, would not belong " the Truſtee, 


but to the weed Truſt. 


_-4: dials... That if one articled to buy an Eſtate, and paid his 


mou: 15 - Purchale Money, and afterwards the l who 
a full Con- agreed to fell, acknowledged a Judgment or Statute to 


ſideration, 


and receives the Money, but before the Purchaſe gives a Judgment; this will not bind the 
Eſtate; ſecus if he makes a Mortgage to one who has no Notice, 
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a third Perſon, who had no Notice, yet this Judgment 
ſhould not, in Equity, affect the Eftate ; becauſe from 
the Time of the Articles, and Payment of the Money, 
the Perſon agreeing to ſell would be only a Truſtee for 
the intended Purchaſor; which was admitted, and 
affirmed by the Lord Chancellor. 


It was granted, That if in this Caſe Lord Winchel- 
ſea, or any other Perſon that had been a Truſtee in 
poſſeſſion, had made a Mortgage of the Premiſſes for 4 


valuable Conſideration, and without Notice, ſuch Mort- 


gagee, in regard he might have pleaded his Mortgage, 

and would have been as a Purchaſor without Notice, 

ſhould have held Place againſt the intended Purcha- 

{or, or Ceſtugque Truſt ; for there e Money would 

have been lent upon the Title and Credit of the Land, 

and have attached upon the (a) Land; which would () Vide poſt 
not be ſo in the Caſe of a Judgment Creditor, who Bag 
(for ought appeared) might have taken out Execution 441% 
againſt the Perſon, or Goods of the Party that. gave NY 

the Judgment; and a Judgment is only a general Secu- 

ricy, not a ſpecificx Lien upon the Land. 


Alſo it was urged, that as the Agreement bound the 
late Earl, ſo it ſhould bind all claiming under him; 
conſequently the Judgment Creditors of the late Earl 
could have no better Title than he himſelf had. 


For which Purpoſe Mr. Vernon cited the Caſe of -* 4. conveſs 
Burgh verſus Francis, decreed by Lord Keeper Brideman, . Py 


Y 1 2 Convey- 
and affirmed by Lord Chancellor Nottingham, where os which 

” : | : is defective, 
there was a defective Mortgage in Fee for 500 J. it be- (viz.) for 


ing made by way of Feoffment without Livery, and af- want ef Li. 


. Dr.. 
ter this, the Mortgagor confeſſed a Judgment to a third and after 
perſon; nevertheleſs the Eſtate being in Equity ſpe- —— 
citically this will not 
| affect the 
* Firſt heard by Lord Keeper Bridzman, and reheard by Lord Eſtate. 
Keeper Finch, Mich. 25 Car. 2. 1673. ä 
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cifically bound by the Mortgage, it was decreed, that 
the Mortgage ſhould be preferred to the Judgment, 
tho at Law, the former being in Strictneſs void, th 
Judgment Creditor would have taken place. 


(a) 2 Vern, So in the Caſe of Taylor verſus Wheeler (a), decreed 
$04: by Lord Keeper Cowper, 11 Nov. 1706. One ſeiſed in 
Fee of a Copyhold made a Mortgage thereof to J. &. 
but the Surrender was not preſented at the next Court, 
by Means whereof it became in Law void; and afterwards 
the Copyholder, | the Mortgagor, | who had all along con- 
tinued in Poſſeſſion, became a Bankrupt; and tho', on 
a Diſpute between the Mortgagee and Creditors, it 
was objeQed, that it was the Mortgagee's own Fault, 
that he did not procure the Surrender to be preſented, 
i and that this was, (probably,) with an ill Intent, (vix) 
{i to wrong the Lord of his Fine ; that the Copyholder 
Wo being in Poſſeſſion, and the viſible Owner of the Eſtate, 
2 this might, and in all Likelyhood did, induce his Credi- 
1 tors to truſt him, as thinking his Eſtate would be liable 
—_ A. ſurren- to their Debts; that it was reaſonable that all the 
W _ gat Creditors of the Rankrupt ſhould come in equally, and 
1 of Sale or the Mortgagee only for his Proportion, his Mortgage 
1 dar eden being void at Law, and conſequently liable to the 
WW render not Bankruptcy, and that Equality was the higheſt Equi- 
W | avg god ty: Yet it was decreed, on great Deliberation, that this 
8 Mortgage, tho' void at Law, was, notwithſtanding, an 

_ Bankrupt; . . 
this will bind equitable Lien upon the Copyhold Eſtate, and ſhould 
the Fllate in he made good in Equity, and bind the Aſſignees of 


EO the Commiſſion of Bankruptcy, and all the Creditors. 
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On the other Side it was inſiſted, that Creditors were 
the Favourites of all Courts of Law, and much more in 
Equity; that ſince theſe Creditors now before the Court, 
had a Remedy at Law for their Debts, it would be in- 
verting the proper Buſineſs of a Court of Equity, to 


defeat them of, inftead of helping them to, their juſt 
I Debts, 


De Term. F. Trin. 1715. 
Debts, which, without the Interpoſition' of Equity, 
they would recover. 


That in the late Earl of Pembroke's Caſe, upon 
his Marriage with the [now | Counteſs Dowager, it 
was agreed, ſhe ſhould have a Rent of 15001. per An- 
num Jointure ; and the Methed adviſed by Counſel for 
ſecuring it, was, by Demiſe and Redemiſe, (viz.) The 
late Earl demiſed his Manors and Lands in Glamorgan- 
ftire to the Countels's Truſtees for ninety-nine Years, 
who redemiſed the Premiſſes to the late Earl for ninety- 
eight Years, reſerving 1 500 J. per Annum during the 
Counteſs's Life, to commence after the late Earl's Death, 
the Lands being of about double that Value ; after 
which the late Earl of Pembroke died greatly indebted 
by Simple Contract; and tho' it was objected, that this 
Term of ninety-eight Years, being redemiſed to the 
late Earl as a Method only propoſed by Counſel to 
ſerve a particular End, ought, {uch End being ſerved, 
to attend the Inheritance; and tho' it was (a) once ſo (a) 2 Vern. 
decreed in Lord Chancellor Jefferey's Time, yet that? 
Decree was afterwards (b) reverled, and the Reverſal ac- (3) 2 vern, 
quieſced under by the Heir of the late Lord Pembroke; 213. 
for it being legal Aſſets, Equity {hall never take from 
a Creditor, what, at Law, he 1s intitled to. 
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That the Creditors were now in Nature of Defen- 
dants, they coming in before the Maſter, and conſent- 
ing to be bound by the Decree of the Court; and the 
Plaintiffs were aſking the Court to take away the Be- 
nefit of the Law from honeſt and juſt Creditors. 


That this Caſe was not like that of a Truſtee out 
of Poſſeſſion ; for the late Earl, who contracted theſe 
Debts by Judgment, was in Poſſeſſion ; and as he was 
ſeiſed of the legal Eſtate in Fee, ſo was he alſo the vi- 
ſible, as well as the legal Owner of the Eſtate; and, 
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upon the Credit of this Eſtate, might be ſuppoſed to 
have been truſted for this Money; and the judgment 
Creditor might think himſelf ſafe by Means of the 
Land, and lend upon that. 


That there was little Difference betwixt a Mort- 
gage and a Judgment ; and yet it had been admitted, 
that if one articled to fell, and after received the Mo- 
ney, and then mortgaged, before he conveyed to the 
Purchaſor, the Mortgagee ſhould hold the Mortgage. 


It might be granted, that in the Caſe cited of a 
Man's making a defeCtive Conveyance, and becoming 
Bankrupt, the Creditors fhould not avoid it, any more 
than the Bankrupt himſelf; becauſe the Creditors 
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ug a ſtood in the Bankrupt's Place, and (a) could do no 


i 
i} Williams, & more than he could have done himſelf. 


Boſvile ver- 
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ſus Brander. 
But that, in the principal Cafe, the Plaintiffs claim- 


1 ing under this Agreement were in Fault, that they did 
1 not make freſh Suit, but delayed it nine Years; where- 
1 as they ought to have come before for an Execution of 


__- this Agreement, which would (probably) have prevented 
1 thefe Creditors from lending their Money, or if they 


had taken a Security of the Premiſſes pendente lite, it 
would not have availed them. 


Lord Chancellor Cowper : Articles made for a valua- 
ble Conſideration, and the Money paid, will, in Equi- 
ty, bind the Eſtate, and prevail againſt any Judgment 
Creditor, meine betwixt the Articles and the Convey- 
ance ; but this muſt be, where the Conſideration paid 
is ſomewhat adequate to the Thing purchaſed ; for if 
the Money paid is but a ſmall Sum, in Reſpect of the 
Value of the Land, this {hall not prevail over a meine 
Judgment Creditor. 
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Term. S. Michaelis, 


1715. 


Caſe 67, Eillet verſus Wray. 


One by Will A Man by his Will leaves his Grandaughter an 


leavesanAn- . * 
nuity to his Annuity of 101. per Annum for Life, and after- 


8 wards, by a Codicil to his Will, declares, that © If his 


ſhe marry © Grandaughter ſhall marry with the good Liking of 


with the Ex- cc 
n d ſhe ſhall have 150 J. in Tate of 


ſent, then a © the Annuity, and her Annuity to ceaſe.“ 
Portion ; ſhe 


marries, fans Conſent, a Man worth nothing ; Huſband is not intitled to the Money, the ha- 


ving married-with the Executors Conſent being a Condition precedent to the Gift of the 
Portion. 


The Grandaughter afterwards marries one worth 


nothing, and without the Conſent of any of the 
Truitees. 


Whereupon it was objected by Serjeant Rep, that 
the Reſtraint of Marriage was only in terrorem, and 
that the Grandaughter, notwithſtanding her having 
married as above, ought to have the 150 J. Portion. 


But the Lord Comper decreed the contrary, ſaying, 
here was a Proviſion made either Way, and where the 
— Proviſion 


OG CO e 
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proviſion for the Child is in the Alternative, and there 
is a Condition precedent to the Gift of the Portion, 
(ui) If ſhe marries with Conſent, &c. and that is not 
performed, and the Child is ſtill provided for, tho' not 
with the greater Portion, Equity, in that Cafe, does 
not relieve. 


Jazley verſus Tolferry. des 6s. 
— 9 oy 

A Having a Siſter who had four Infant Children, . 
does by Will deviſe 100 J. a- piece to theſe Infant Nane f 


Name of 


Children, mentioning no Time of Payment, and makes Pawley ver- 


| b ſus Belfry. 
the Defendant Executor, and dies. * gy 


Payment to 


the Father as Guaidian, of a Legacy given to a Child, ill; tho? the Teſtator by Parol on his 


Death-bed directed it. 


It was proved in the Cauſe, that the Teſtator, on 
his Death - bed, gave Directions, that the Executor ſhould 
pay theſe Legacies to the Fatber of the Infants, that he 
might improve the Money for their Benefit. 


Accordingly the Defendant the Executor actually 
paid theſe four Legacies to the Father. | 


Several Years after, the youngeſt Child coming of 
Age, there was an Account betwixt the Father and the 
youngelt Son, and it appeared the Father was indebted 
to this youngeſt Son in 200 J. (including the i001. Le- 
gacy) and that the Son paſſed the Accounts, and ac- 
cepted his Father as Debtor for the ſame, which was 
urged, as an Agreement to the antecedent Payment 
that had been made of this Legacy to the Father. 


Alſo after the ſaid youngeſt Son came of Age, he 
never mage any Demand againſt the Defendant the 
4 D Fxecutor 
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Executor; fo that there was an Acquieſcence for near 
fifteen Vears. 


. 


It happened afterwards, that the youngeſt Son being 
a Bankrupt, the Commiſſioners made an Aſſignment 
of the Bankrupt's Effects to the Plaintiff, in Truſt for 
himſelf and the reſt of the Creditors, and the Plaintiff 
thereupon brought a Bill againſt the Defendant the Ex- 
ecutor for this 1001. Legacy, and had a Decree for 
the ſame, in regard the Payment of the Legacy to the 
Father and Guardian was ill. . 


And this Decree being made by Sir 7ohn Trevor Ma- 
ſter of the Rolls, an Appeal was brought before Lord 
Chancellor Cowper, who affirmed the Decree; for that 
(as he ſaid) if the ſame were reverſed, it might incou- 
rage Payments to Parents and Guardians, in Wrong of 
Infant Children; but it was thought a hard Caſe, and 
the Depoſit ordered to be divided. 


Day verſus Trig. Before Mr. J. Trac) 
in the Abſence of Lord Chan- 


Caſe 69. 
9 cellor. 
ebe NE deviſed all his Freehold Houſes in Alderſgate- 
hold Houſes ſtreet, London, to the Plaintiff and his Heirs, and 
n 4 and in Fact the Teſtator had no Freehold Houſes there, 
but Leaſe- but had Leaſehold Houſes there. 
hold Houſes - | | 
there, the Leaſchold ſhall paſs, Secus in a Grant. q 
I Decreed 


* The Teſtator's having directed the Payment of the Legacy to be made 
to the Father of the Infant, makes the Decree carry with it a great Ap- 
pearance of Hardſhip; for which Reaſon, and becauſe this Particular 1s 
omitted in the Book referred to in the Margin, the Regiſter's Book has 
been ſearched, from whence it appears, that the Caſe is here rightly 
ſtated, and that great Streſs was laid on this Circumſtance in the Petition 
of Appeal. 
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Decreed by Mr. J. Tracy, that tho in a Grant of all 
one's Freehold Houſes, Leaſehold Houſes could not 
paſs ; and that in the Caſe of a Will, had there been 
any Freehold Houles to ſatisfy the Will, the Leaſehold 
Houſes ſhould not have paſſed ; yet the plain Intention of 
the Teſtator in the principal Caſe being to pals tome 
Houſes, and he having no Freehold Houles there, the 
Word [Freehold | ſhould rather be rejected, than the 
Will be wholly void: And the Leaſehold thould pals; and 
that the Suit was proper in Equity, {ince the Leaſehold 
Houſes (being Chattels) could not paſs by the Will 
without the Aſſent of the Executor, which Aſſent he 
was compellable to give in Equity. 


Goſs verſus Tracey, iſe 70. 
| | Lord Chan- 
cellor Cow- 


A, By his Will had deviſed his Land to his Mother per. 
" in Fee, and the Mother was afterwards told by 2 Vern. 699. 

J. S. that this Will would not be good, but ought to 

be guarded, (as he called it,) and that he would make 

another Will for the Teſtator, which he would take 

Care ſhould be ſufficiently guarded. N 


Accordingly J. S. drew the Will ; which was ſo 
drawn, that A. thereby gave the Land to his Mother for 
Life only, Remainder to F.S. in Fee. 


2 7 * ” 7. % 2 * * =Y 
Ds _ 264 4 — * OED. * be: F K oo oC wo « * e I LESS D = RG Ha, IE i. IH L 3 r 5 ö © * 7 — D = - kh 12.8 frm emer Ot teat, — — . 2 —.—— 2 . Q — . S \ —_—_— 
A / TTT... -7 OE Rs CS dBA Rea n 4 _ - — — — 2 — - - . » — — — —— — ONES — — — — — — — - — 5 - —— — 
n 3 SF br de 2 EEE i!!!! Oe EE COLI IDE = 5 : Nr e c 25% . r ER 2 L324 l piers; es — — 
ere < PCC . 0 ode ace.” BE Int ES 7 = r r n S Le. oe AR IND r we ne Ont — — 8 4 * . 0 2 — 9 5 l : 8 : R — m 


The Mother, on the Death of A. brought a Bill to 
eſtabliſh the firſt Will, and examined the now Plaintiff 
as a Witneſs to prove the ill Practices made uſe of by 
J. S. in obtaining the ſecond Will; after which, and 
before the Hearing of the Cauſe, the Mother died, 
having made her Will, and given a Rent-Charge with 
a Clauſe of Diſtreſs, out of the Eſtate, to the Plain- 
tiff, and deviſed the Lands ſo charged to others; and 
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there were divers Witneſſes examined to prove 4, 
the firſt Teſtator Non rompos, when he made his ſe- 
cond Will. | 
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Lord Chancellor: A Will, tho' good at Law, may yet 
A Will of beſet aſide in Equity for (a) Fraud; as if 4. ſhould agree 


Land may 


be good zt to give B. Bank-Bills to the Amount of 10001. in Con. 
Law, as be- ſideration that B. would make his Will, and thereby 


ITS deviſe his Lands to A. and accordingly B. does make 
yet ill in E- ſuch a Will, and 4. gives B. the Bank-Bills, but thoſe 


9 Bank-Bills proved to be forged; this, tho' a good Will 


rand. at Law, ſhall nevertheleſs be avoided in Equity by the 
Teſtator's Heir, for the Fraud. 
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In like Manner, if 4. had deviſed his Lands to his 
Mother in Fee, and afterwards F. 8. the Defendant had 
told 4. the Teſtator, and not the Mother, (as in the 
principal Caſe, ) that the Will was a void Will for want 
of its being well guarded ; and that he would make 
another Will for the Teſtator, that ſhould be effectually 
guarded ; and accordingly he had made another Will 
for the Teſtator, whereby the Eſtate had been deviſed 
to the Mother for Life only, the Remainder to J. S. 
(the Defendant) in Fee; this would be a good Will in 
Law, if atteſted purſuant to the Act of Parliament, 
but would be ſet aſide in Equity for the Fraud; but 
as to the Evidence of the Teſtator's being Non compos, 
that is intirely at Law, and to be tried there. 


Caſe where ; | 1 gg 
le. Secondly, Upon offering the Depoſitions of the 


himſelf a Plaintiff to be read, it was objected, that the Plain- 
8 tiff's own Depoſitions could not be read, foraſmuch as 


where a he was a Party claiming under the Will in Contro- 
Itneis 18 


examined who at that Time is diſintereſted, but afterwards becomes intereſted and Plaintiff 
in the Cauſe, his Depoſitions ſhall be read. 


I verſy, 


(a) Et vide in 1 Chan. Rep. (laſt Edit.) 12, 66. Inſtances of a Wil 
of Land being ſer aſide in Equity for Fraud. — 


—— 


1 4 
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| verlye d could not be a Witneſs for the Will; and 


Sir Joſeph Jehyll cited Tilh's Caſe (a), where one was («) Salk. i 
examined as a Witneſs, who at that Time was no ways mm” 10 
concerned in Point of Intereſt, but afterwards became | | 
intereſted, and at a Trial at Bar in this Caſe, the Wl 
Judges of C. B. ſent a Judge to the Court of B. R. for | "nn 
their Opinion in the Point, who held, that the Depo- 1 
ſitions could not be read; for that the Witneſs himſelf 
was living, and he himſelf could not have been a Wit- 
neſs at that Time Viva voce, becauſe he was then in- 


tereſted. 
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But Lord Chancellor, in the principal Caſe, becauſe bl | 
the Witneſs was a good Witneſs, and diſintereſted at e bl 
the Time of the Depoſition taken, and this being in 
the Nature of a Bill of Revivor, to have the Benefit 

of the Proceedings in which the Plaintiff was ex- 
amined, admitted (6) the Plaintiff's own Depoſitions to 
be read. 1 Haq mf 


„ After which, the Court directed an Iſſue in Middles 
| ſex, where the Will was made, (tho' the Lands lay in 
Shropſhire,) to try, whether the Will, by which the 
Lands in Fee were deviſed to the Wife, was the laſt 
Will of the Teſtator 4. | 


Upon this Occaſion Serjeant Hooper, obiter, put the 
following Caſe, as having happened in his Experience, | 
viz. F. S. was the ſurviving {ſubſcribing Witneſs to a Surviving 
Bond, and afterwards the Obligee in the Bond made Bondi me 
J. S. the ſurviving Witneſs, his Executor; in an Action de Se, 


in an Action brought by him on the Bond, Evidence ſhall be admitted to prove the Plaintiff's: 
Hand as a Proof of the Bond. Th 


ip, 


* (5) See 2 Vern, 472. Callow verſus Mime; Where a Witneſs was ex- 

amined before the Hearing while ſhe was intereſted, but after the Hear 
ing ſhe releaſed her Intereſt, and was examined again before the Maſter, - - 
and her Depoſitions before the Maſter were allowed to be read. 
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Where 3 or 
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brought by J. S. the Executor, upon this Bond, the 
Court allowed Evidence to prove the Plaintiff's Hand 
to the Bond, he being diſabled himſelf to give Evi. 


dence, as much as if he was dead. 


Alſo in the principal Caſe it was declared, that 2 
Grantee, when he appears to be a bare Truftee, is a 


good Evidence to prove the Execution of the Deed to 
himſelf. 


Cate 51. Seale verſus Seale. 


NE deviſed that all his Money in the Govem- 
ment-Funds ſhould be laid out in a Purchaſe of 
One deviſes Lands of 3 or 400 l. a Year, and ſettled on his eldeſt 


2 4" Son 4. and the Heirs Male of his Body, Remainder to 


Govern- his ſecond Son B. and the Heirs Male of his Body, Cc. 


ment to be 


hid out in and bequeathed the reſt of his perſonal Eſtate to 4 


the Purchaſe 
ef Land of and the Heirs Male of his Body, Remainder over, in 


3 or 400. the ſame Manner. 


Preced. in 
Chan. 421. 


per Annum, 


to be ſettled on the eldeſt Son, and the Heirs Male of his Body y; Remainder to the ſecond 
Son, and the Heirs Male of his Body, Sc. and deviſes. the reſt of his perſonal Eſtate to his 
eldeſt Son, and the Heirs Male of his Body ; ; Remainder to his ſecond Son, &c, the perſonal 
Eftate cannot be intailed, but the whole veſts in the eldeſt Son. 


Lord Chancellor : It is clear, he perſonal Eftate can- 
450) 7 not be intailed, but the whole Property thereof veſts 
__ oh in A. as to the other Deviſe, J will conſtrue it in the 
che Court moſt liberal Senſe; and it being directed that Lands of 


— it 3 or 400 l. per Ae ſhould be Pre, it {hall be 
400 J. per Annum. 


Senſe, — 
confine: > 
to be 400 J. per Annum. 


Laa d. And tho it was inſiſted, that this being the Caſe of 


purchaſed Money directed to be laid out in Land, was to be conſtrued 


and convey- 


ed to A. and the Heirs Male of his Body, Remainder to B. Equity will not decree it to be 
ſettled to A. . for Life, Remainder to his hrftz Sc. Sons. 
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like Marriage-Articles, where Lands are covenanted to 
be ſettled upon the Huſband and the Wife, and the 
Heirs Male of the Body of the Huſband, in which Caſe 
the Court would order a ſtrict Settlement, viz. to the 
Father for Life, Remainder to the firſt, &c, Son, to 
the Intent that the Huſband might not bar it. And 
for the ſame Reaſon ſhould do ſo here: 


Yet Lord Chancellor ſaid this Caſe differed : For that 
in Marriage Articles the Children are conſidered as 
(a) Purchaſors ; but in the Caſe of a Will, (as this was) («) Vide 
where the Teſtator expreſſes his Intent to give an 35, verdi 
Eſtate-Tail, a Court of Equity ought not to abridge Coleman. 


the Bounty directed by the Teſtator. 


Howel verſus Price, et econ. Caſe 72. 


In Conſideration of 3001. made a Welch Mort- ——— 
gage, (viz) a Conveyance in Fee of 5 2 per Ann. Preced. in 
in Males, under a Proviſo to be void, if 4. his Heirs _ nd 
or Aſſigns ſhould pay to the Mortgagee or his Heirs in Fe f, 
300 J. on any Michaelmas Day, giving ſix Months No- ad . . 

n 


tice, and the Mortgagee to have the Rent which ſhould Payment 


be then in Arrear; but there was no Bond, or Cove- * 30“. 


and Intereſt 


nant to pay the Money. N upon any 
. Michaelmas 
Day, on ſix Months Notice, Mortgagor dies, having deviſed his Perſonal Eſtate to his Wife; 


Perſonal Eſtate is liable to pay the Mortgage. 


The Mortgagor continued in Poſſeſſion, and payed 
the Intereſt during his Life, and by his Will gave ſome 
Legacies, and deviſed the Surplus of his Perſonal 
Eſtate, Subject to his Debts, to his Wife and Daughter, 
whom he made Executors, and died. Upon which, the 
Daughter dying ſoon after, the Heir brought this Bill 
againſt the Widow the ſurviving Executrix, to compel 

the 
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the Applying of the Perſonal in a Exoneration (of the Real 
Eſtate. 


Sir Jof. 56h51 pro Quer filed, dt this Mortpage 
was Money botrowed, and a Debt, of which the 
| Mortgagor' 8 paying Intereſt was an Evidence; that the 

. (a) Heir was favoured in Equity, beyond an Admini- 
S-wray; poſt ſtrator, or an Executor; for if a Man were to article to 
wy ys purchaſe an Eſtate in Fee and die, the Heir ſhould com- 
ihe pel the Executor to lay out the Money, and ſhould take 
Covitef of the Land when bought ; and if Equity would favour the 
Haniel. Heir, ſo far, as to help him to a new Eſtate, a Fortiori, 
in this Caſe, would it interpoſe, to preſerve to him 

the old one; that the Mortgagor's continuing in Poſ- 

ſeſſion ſhewed this was only a Debt upon the Eſtate ; 

and if the Mortgagee had. entered, and received the 

Profits, he muſt have been accountable, and they 
would have gone towards leſſening the Debt; nay, and 
notwithſtanding the Covenant, that the Mortgage 

No have the Arrears of Rent due on the Michaelmas 

, that the Money ſhould be paid in, yet Equity 

_ not allow that, but they would go towards Sa- 
tisfaction of the Mortgage Money; ſo if the Mort- 

gage were evicted, or were not of Value to pay, or 

an{wer the Mortgage Money, Equity would make the 
Mortgagor an{wer the „ 


Beſides, the very FEES of the Money wn a Debt 
in Equity, and the Over-value of the Eſtate, (viz.) 52 


per Ann. mortgaged for 300 l. proved it to be ſo be- 
yond all Contradiction. | 


Mr. Vernon cont. This is a Conditional Sale betwixt 
the Mortgagor and Mortgagee, that the Mortgages 
{hould have the Land, until the Mortgagor, or his 
Heirs, ſhould pay the Money; but ſtill it was in the 
EleQion of the Mortgagor, whether ever he would 


F e 


„* 
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pay the Money, and the Mortgagor was no way com- 
pellable to pay it, = more than a Pawner is bound 
to pay the Money for which the Pawn was tnade, 
neither will any Action of Debt lie for this Money: 


I admit, if the Mortgage were evicted, or the 
Land not of Value, the Mortgagee might, in Equity, 
recover the Money againſt the Mortgagor z but that 
would be becauſe of the Fraud, that the Mortgagor 
would, in ſuch a Caſe, be guilty of; it may be re- 
{embled to the Caſe of a Father's mortgaging his Land 


(a) and dying, whereupon the Son enters, though this (alk. 450, 
be a Debt, and an Incumbrance on the Son's Eſtate, & vide 


when the Equity of Redemption deſcends to him, 

et, as it was never the Son's Debt, the Son's perſo- 5 
nal Eſtate ſhall not be applied in Exoneration of ſuch 
Mortgage. N 


Lord Chancellor asked, whether there had been any 
Precedent in this Caſe, and ſaid, that here did not appear 
to be any Contract, either expreſſed, or implied, for 
the Payment of this Mortgage Money, nor was the 
Mortgagor any ways compellable in his Life-time to 
pay it ; and if fo, why ſhould his Executors ? That 
the Exonerating of the Real out of the Perſonal Eſtate, 
was the Applying one Man's Eſtate to the Clearing of 
another's; for which he could fee no Reaſon. Sed 
Adjourn. for further Conſideration. 


It ſeems Sir Thomas Powis (as Amicus Cur.) informed 
the Court, that where Portions were charged upon an 


verſus Eve- 


Where Por- 


charged on 


Eſtate, in the common Manner of Settlements, the Land, whe- 


Perſonal Eſtate had been decreed to exonerate the Land 


Heir ſhall 


of theſe Portions, though there never were any Cove- compel the 
nants for the Payment of them; but Mr. Vernon denied Eftate todiſ- 


that he ever knew of any ſuch Decree, 


charge it, 
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(0 (Afterwards, this Caſe coming on again to be 
argued, Lord Chancellor ſeemed to be ſtrongly of 
Opinion, that the Perſonal Eſtate ſhould be applied in 


Eaſe and Exoneration of the real Eſtate. 


1ſt, For that the Father's Will had ſaid, that his Ex- 
ecutors ſhould, by his perſonal Eſtate, pay and levy his 
Debts. 7 


And if (though the Will were ſilent) on the Teſta- 
tor's dying indebted, the Perſonal Eſtate ought to be 
applied to pay the Debts, in Eaſe of the real Eſtate, 
a fortiori muſt it be ſo, when the Will was expreſs 
that all the Debts ſhall be paid thereout. 


2zdly, This 3001. Mortgage Money was a Debt, 
for ſo is all Money borrowed ; indeed it was a Debt 
of a ſpecial Nature, and for which there was a par- 
ticular Remedy; the Remedy, in thes Caſe of a 
Mortgage, being not by Mutuatus at Law, or by Bill 
in Equity, but {till it was a plain Remedy, (vix) by 
Ejectment to recover the Poſſeſſion on Default of Pay- 
ment. 


zaly, If in this Caſe the Mortgagee had been in 
Poſſeſſion, it would not have made it leſs a Debt, ſince 
the Creditor would thereby have had his Remedy in 
his own Hands. 


4thly, It was ſuch a Debt, as the Mortgagor took 
great Care that he, his Heirs or Aſligus might at any 
Time be at Liberty to pay off. 


(a) Lune 28. Ofeb. 1717. On the Equity reſerved after the Trial 
of an Iſſue that had been directed by the Court, 


5thly, 


: De Term. &. Michacks: 1715. e 7 
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5thly, The running on of Intereſt, and its carry ing 
Intereſt, was a Proof of its being a Debt, and the Pro- 
viſo ſaying, that if the Mortgagor his Heirs or Aſhgns 
{hould pay the 300 J. and the Rent or Arrear of Rent, &c. 
in this Caſe by the Word Rent] was to be underſtood 
the Intereſt or Profit of the Money, and what the 
Money yielded. 5s e 4 ws 


Laſtly, he ſaid, from hence it plainly appeared to 
be a Debt, viz. that in Caſe a Mortgagee died; 
and the Mortgagor came to redeem, he ſhould pay the 
Money to the Executor, and not to the Heir of the 
Mortgagee, though it was a Mortgage in Fee, it being 
Money ſecured by, and due upon, Land. 


Wherefore, upon the whole, his Lordſhip thought 
it a ſtrong Caſe in Favour of the Heir, and decreed 
accordingly: . 

\ 


Waring verſus Danvers. Caſe 73; 
Sp 3 . NN At the Rolls. 
H E Plaintiff was a Simple-Contract Creditor of Executors, 
J. 8. the Teſtator, for 401. for Goods ſold and wenn 
delivered, and filed his Original againſt the Defendant Law, may 
the Executor, in order to recover his Debt; and tber r 
being ſeveral other Simple- Contract Creditors, they qual Pe. 
offered the Plaintiff to come in for his Proportion of ter an AStion 
his Debt with the other Simple- Contract Creditors 37 7 
but the Plainciff, having firſt filed his Original, infiſted one Sed. 
upon being paid his whole Debr, in Preference to the gp The. 
relt. | _ to ano- 
| er. 


Upon which, the Executor and the other Simple- 
Contract Creditors entered into Articles, agreeing, 
that firſt the Executor ſhould be paid his Debts, and 
in the next place, that all the other Simple- Contract 

ä Credi- 
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Creditors ſhould equally ſhare the Aſſets betwixt them, 
excluſive of the Plaintiff ; and in order to bar the 
Plaintiff at Law, the Executor gave Judgment in the 
ſeveral Quantum Meruits brought by the other Simple. 
Contract Creditors, for the ſeveral Sums of Money which 
were laid as the Damages in the Declarations, without 
aſcertaining the Damages by Writ of Enquiry ; but 
Care was taken, that thoſe Damages laid in the ſeveral 
Declarations ſhould not exceed the real Debt. 


W - 22422 © OS ET. ACER —_— 4. . N 1 
A Nee 6ͤß T ͤ r Age” «‚ kT“ - : . <2 nag 


= a: — 2 = Z Z £ l 
2 R - Pe a * r 3 22 2 8 — — PEE DE 
"A. 00h WE vr ee Do I ee 1 '27 ISO if V7 D eN.  L4 22 99 oe - _— 
3 r ⁰˙ A. ̃⅛˙ꝗ§ℳ5ß22imðèͤ | = = 
a * * — co R r +4 3 —— 4 ET We ++ 8 - - — — Fro _ 
— 5 6 2. EIT XIE 7 * p 7 by > 6 SY =4 py — 1 4 
r . cer" een at - 2 r 3 —— — —— D — —— 
e A 2 212763... ̃ IE I IE Tee BEOS rr : = 
r — ACT — 4 - n _ ; . 


And on a Bill brought by the Simple-Contra&t Cre- 
ditor, who was thus excluded by the Articles between 
the Defendant the Executor, and the other Creditors ; 
and all this Matter being diſcloſed by the Anſwer, 


1/}, It was agreed, that both in Law, and Equity, 
an Executor might retain for his whole Debt when in 
equal Degree. 


Next it was inſiſted upon by Mr. Vernon, that as an 
Executor might prefer himſelf, ſo might he prefer 
any other Creditor in equal Degree. 


It was true, after the Commencement of an Action, 
an Executor could not pay another Creditor, before 
tuch other Creditor had recovered Judgment; but {till 
the Executor was at Liberty to confeſs ſuch Judg- 
ment as he had done here, and he might do it in ſuch 
Manner as here was done, viz. by confeſſing Judg- 
ment for the Damages laid in the Declaration ; and if 
this was for more than the juſt Debt, the Plaintiff at 
Law might reply, that ſuch Judgment was not pro vero 


% Herd. O juſto debito; that in the Lord Orford's Cafe (a) in 
:88. the Houſe of Lords, upon an Appeal from a Decree 
in Chancery, it was adjudged, that an Executor, in 
Cale of legal Aſſets, might give Judgment to any 
one Creditor, in Preference to another; and that 
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though in the Caſe of Joſeph and Mott (a) it was de- (a)Prec. in 
creed, that an Executor, pending an Action at Law, or 79 
Bill in Equity, could not confeſs a Judgment to ano- 

ther, yet that Caſe was cited in this of Lord Orford's 

in the Houſe of Lords, but did not prevail, and that 

Lord Orford's Caſe had ſettled this Point. 


That, beſides the Authority above mentioned, the 
Reaſon of the Thing was very ſtrong, viz. that where- 
ever a Creditor could gain 'an Advantage at Law, 
Equity ſhould not deprive him of it ; for all Credi- 
tors had but an equal Equity, and therefore where one 
of them had got an Advantage at Law, he ought to 


keep it: Vigilantibus Jura ſubveniunt. 


Cur. If the Plaintiff deſires it, I will ſend it to 
the Maſter to ſee, whether the Judgments confeſſed 
to the other Creditors be. for more than their real 
Debts ; but in this Caſe, the Plaintiff not thinking it 
worth his while, the Court diſmiſſed the Bill without 
Coſts, it being ſo hard a Caſe; but afterwards, on Con- 


ſideration, the Maſter of the Rolls gave Coſts, and the 


Decree, on Appeal, was affirmed by the Lord Chan- 


cellor. 


| Rawlins verſus Powel. Caſe 74. 


And B. had been Fellow Apprentices, and A. had 2 
| - . as a Lega- 
a great Friendſhip for B. to whom he owed, upon ey, and no 


an open Account, Monies computed to be upwards i 


polition of 


of zoo l. and being a Bachelor, but having Bro- the Surplus; 
thers and Siſters, made his Will giving a Legacy e 
500 |. to B. and alſo Legacies to his Brothers and the next of 


in for a 


Sifters, and appointed B. Executor, without expreſsly Diſibe. 


| tion, the 
Executor anſwers, and waves the Benefit of the Surplus by Miſtake of the Law in that Point ; 
denied to amend his Anſwer, though he proved the Teſtator intended he ſhould have the Surplus. 
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diſpoſing, by his Will, of the Surplus of his perſonal 
Eftate ; ſoon after which he died. FE 


* 


The Brothers and Siſters, as next of Kin to the 
Teſtator, brought a Bill againſt B. the Executor, 
alledging, that he was but a Truſtee, as to the Surplus 
of the Perſonal Eſtate, there being no Diſpoſition of 
It, and he having an expreſs Legacy. Allo inſiſting, 
that the Legacy of 500 J. ſhould be deemed a Satiſ- 
faction of the Debt which 4. owed to B. 


The Executor put in an Anſwer, by which he 44. 
mitted himſelf accountable for the Surplus, but inſiſted, 
that“ he ought to have the Legacy, beyond his 
m— . 


But afterwards, underſtanding, that ſome Reſolutions 
ſubſequent to the Caſe of Foſter and Munt, (viz.) in 
(Wide ante the (a) Ducheſs of Beaufort's Caſe, and that of Bal 
5 and Smith, had allowed, that though there was an Ex- 
preſs Legacy given to the Executor, and no Deviſe of 
the Surplus to him, yet the Executor ſhould, on the 
particular Circumſtances of the Caſe, have ſuch Surplus, 
he prayed, that he might amend his Anſwer; but was 

Jen denied by (b) the Maſter of the Rolls. 


revo. 


And on hearing the Cauſe, his Honour decreed 
the Legacy to the Executor over and beyond the Debt, 
but ordered that, having waved the Surplus by his 
Anſwer, he ſhould account for it to the next of Kin, 
though there was ſtrong Proof that the Teſtator in- 
tended the Surplus to the Executor, and had directed 
the Scrivener to inſert in his Will a Bequeſt thereof to 
W him; but that the Scrivener ſaid this was unneceſſary, 
uche Cafe for that the Executor would take this Surplus (c) of 


cited ante 9, Courle, 
& 116. Ko 
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From this Decree the Plaintiffs appealed to the Lord 
Chancellor Cowper, where it was urged for the Appel- 
lants, that this Legacy muſt go in Satisfaction of the 
Debt; that every one muſt be juſt before he is boun- Legacy ſhall 
tiful; and that it had been decreed, where a Father Satsfaction 
was bound to give a Portion with his Child, and after- ofs Portion. 
I wards by his Will gave a Legacy to ſuch Child, of as 

I creat, or greater Value, than the Portion, this ſhould 

be (even in the Caſe of a Child) a Satisfaction of the 

Portion ; and they cited the Maxim in the Civil Law, 

Debitor non præſumitur donare. 


Lord Chancellor. The Nature and Circumſtances of sic) not 
this Debt are material; for if it was upon an open tisſaction of 
and running Account, betwixt the Teſtator and his W ks 
Executor, (as is inſiſted by ſome of the Counſel) ſo Account, 
that it might not be known to the Teſtator, whether an on 


uncertain on 


EF he did owe any Money to the Executor, or not; then which Side 
# the Teſtator could not intend the Legacy to be in Sa- - 
5 tisfaction of a Debt, which he did not know that he 

owed, any more, than a Legacy can be a Satisfaction 

of a Debt contracted (a) after the making of the N 
Will; and this Caſe differs much from that of a Be- Chancey's 
queſt from a Parent to a Child, of a Legacy which = 
was as great, or greater, than the Portion which' the 

Father was bound to give ſuch Child; for, in that 

Caſe, the Intent of ſecuring the Portion was 

only that the Child might be provided for by the 

Parent; which End was anſwered by the Parent's 

giving an Adequate, or greater Legacy to the Child 

by his Will; and then ſuch Legacy might be taken to 

be in Exoneration of the Land, which (probably) was 

before charged with it. But let it go to the Maſter 

to ſtate how this Debt did ariſe, with all the Circum- 

ſtances of it. 2 
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De Term. J. Michaelis, 1715. 


1 


With Regard to the other Point of the Surplus, his 
Lordſhip ſaid, upon the Plaintiff's petitioning to re- 
hear, the Cauſe was open as to the whole, and every 
Part of it with Reſpect to the Defendant; while, in re- 
lation to the Plaintiffgit was only open as to thoſe Parts 
of it complained of in the Petition; that it would do 
very well, if this Point concerning the Surplus were 
once ſettled, and certain, either Way; yet in this Caſe, 
where the Defendant himſelf had, by his Anſwer; 
| waived any Title to the Surplus, he would not, againſt 
his own Conceſſion, decree it for him. 


But in Eaſter Term 1718. this Cauſe coming on 
upon the Maſter's ſpecial Report, Lord Chancellor Par- 
ker ſaid, he could not but incline to help the Defen- 
dant, who by Miſtake, or Miſadvice only of his Coun- 
ſel, was in a Way of. loſing his Right. Therefore, if 
the Plaintiffs would bind the Defendant by his Anſwer, 
from taking the Surplus as Executor7Zhewught to take 
it upon the Terms in the Anſwer, (via) the Executor 
waives the Surplus, but inſiſts on his Debt and Legacy; 
and conſequently decreed that the Defendant, in this 
Caſe, ſhould have both his Debt and Legacy; even tho 
the Legacy appeared, by the Maſter's Report, to be 
much greater than the Debt. 


d 7'5- Anonymus. 


In ſome ſpe- D Egularly, the Anſwer of one Defendant ſhall not 


cial Caſes | R . 
the Anſwer be made ule of as Evidence againſt another De- 


of one De. fendant; but one Defendant ſaying by his Anſwer, 


fendant may 


be read a that he was much in Years, and could not remember 
gainſt the 


IS the Matter charged in the Bill, but that J. S. was his 


Attorney, and tranſacted this Matter, and I. S. the 
4 Attorney 


8 
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1 1 
6 ——— 


Attorney being made a Defendant, and giving an Ac- 
count of the Matter : 


| Here, upon a Motion for an Injunction, Lord com- 
per ſaid, theſe Words in the firſt Defendant's Anſwer 
amounted to a referring to the Co-Defendant's An- 
ſwer, and for that Reaſon the Attorney's Anſwer'bught 
to be read, and accordingly was read againft the firſt 
Defendant. 


Anonymus. Caſe 76, 


N Injunction upon an Attachment, or a Dedimus, Injunction 


or upon the Defendant's 7 ; upon an At- 
po praying Time, does not upon an At- 


extend to ſtay Proceedings in the Spiritual Court, as Dedimus, 


it does to ſtay Proceedings at Law; ſo that whenever Se. docs nat 
N ſtay Proceed- 


Proceedings in the Spiritual Court are to be ſtayed, it is ings in the | 


ially: Our oli tet inn Spiritual” © 
to be moved ſpecially. Quære, whether the ſame Rule Wi... 


does not hold with Regard to Proceedings in the Court out ſpecial | 
of Admiralty, . 
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Term. 8. Hllari, 


1715. 


Coo⸗ ſue ane & al. 


ILBERT . Cook, one of the five Children of 
RR Benjamin Cook, went beyond Sea in his Father's 
on Ship. Life time; after which, his Father, being poſſeſ- 
board, and ſed of a conſiderable Leaſchold Bflate, delle two 


intitled to 


Part of a Thirds of his {aid Eſtate to his five Children equally, 
— and one Third to his Wife, and died; then the Wife 
fe * the died, having deviſed her Third to her Children equally, 


Father, which he did not know he had 4 Right to, makes his Will at Sea, and deviſed to 


his Mother (if living) his Rings, and makes A. his Executor, and deviſes to 4. his red Box, 
and all Things not before bequeathed; this fhall not paſs the Leaſehold Intereſt, or what the 
Teſtator did not know he was intitled to, but ſhall be reſtrained to Things cjuſdem generls, 


Afterwards Gilbert the Son, having been beyond 
Sea many Years, and being on Ship-board, made his 
Will, and gave to his Mother (if alive) his Gold Rings, 
Buttons, and Cheſt of Cloaths, and to his loving 
Friend, the Defendant Francis Goſtlin, (who was on board 
with him,) his red Box, Arrack, and all Things not be- 
fore bequeathed ; and made him {ole Executor. 
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Die Term. J. Hill, 1715. 


. 


It appeared in the Cauſe, (and indeed by Gilbert's 
Will,) that he did not know that his Mother was actu- 
ally dead, and conſequently could not know what E- 
ſtate was given him by his Mother; and tho' he knew 


his Father was dead, yet he was not informed what 


Will his Father had made, or what his Father had left, 


or whether he was intitled to any Part of his Eſtate. 


And it was inſiſted on Behalf of the Teſtator's Bro- 
thers and Siſters, that here being an expreſs Legacy 
given to the Executor, (vix) the Teſtator's red Box 
and Arrack, it could not be preſumed, but that if the 
Teſtator had alſo intended to give him his Share in the 
Leaſehold Premiſſes, he would have mentioned them; 


and if he did not know he had any {ſuch Share in 


the Leaſehold Eſtate, then it was plain he could not 
intend to diſpoſe of it; and the Deviſe of all Things 


not before bequeathed, could not be intended to pals. 
the Leaſehold Intereſt, or real Chattels, but mere 


perſonal Things only; {ſuch as were on board the Ship, 
or Things ejuſdem generis with thoſe above-men- 
tioned ; that it was to be intended he did not know 
that he was intitled to any Part of this Leaſehold E- 
ſtate of his Father, in regard, he would (in all Proba- 
bility) have given ſome Share thereof to his Mother, 


to whom he gave, and for whom he ſeemed to have 


deſigned, the moſt valuable Part of his Subſtance; for 
he gave to her his Rings, Buttons, and Cheſt of Cloaths. 
It was alſo conſiderable, that Goſtlin was a meer Stran- 
ger; and on the other Hand, the Teſtator had ſo near 
Relations as Brothers and Siſters, and that the Will had 
been made on Ship-board, 


The Maſter of the Rolls decreed, that Goftlin the Ex- 
ecutor, ſhould be but a Truſtee, as to the Surplus, for 
the Teſtator's Brothers and Siſters; but that with Reſpe 
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De Term. J. Hill. 1715. 


to the Buttons, Rings, Tc. given to the Mother, they 
were lapſed Legacies, by Reaſon of the Mother's dy- 
ing in the Teſtator's Life-time, and ſhould therefore 
fall to the Executor. 1771 | FAY 


Alſo upon this Occafion his Honour mentioned a 
e N (a) Caſe, that he remembered to have been adjudged, 
arriage, ny * X 
and having Where a Man made a Will, and appointed F. S. (who 
Children, was no Relation,) his Executor ; afterwards he went 
conſtrued a 1 1 5 3 
Revocation beyond Sea, where he became Governor of one of the 


of a Will. 
his Acquaintance, whom he married and had Children 

by, and died without any actual Revocation of his Will 

yet it was determined, that this total Alteration of the 
Teſtator's Circumſtances, was an implied Revocation 

of the Will; and in Affirmance of this, Sir Joſeph Je- 

kyll cited this Caſe from the Civil Law, Pater cre- 

dens filium ſuum eſſe mortuum alterum inſtituit heredem ; 

(3) VideCic. filio domi redeunte, hujus inſtitutionis vis eſt (b) nulla. 


de Oratore, 


Cantab, Ed. pag. 69, 102. & Dig. L. ult. de Hzred. Inſt. 


(a) This Caſe appears, in another Part of our Author's Reports, to 
have been that of Eyre verſus Eyre, which the Maſter of the Rolls (Sir 
Fohn Trevor) ſaid was reported to him by Treby C. J. and ſome eminent 
Civilians. See alſo the Caſe of Lug verſus Lug, Salk. 592. where a Will 
of perſonal Eſtate was preſumed to be revoked by Alteration of Circum- 
ſtances. But more particularly the Caſe of Brown verſus Thompſon, heard 
at the Rolls 8 Dec. 1701. where Sir John Trevor held, that a ſubſequent 
Marriage, and having Children, was a Revocation of a Will of Land; 
and diſmiſſed the Bill of the Legatees claiming Legacies charged on the 
Eſtate by ſuch Will. I find indeed in the Regiſter's Book, that Lord 
Keeper Wright, in the Fuly following, reverſed the Order of Diſmiſſion, 
and decreed the Payment of the Legacies; but in the Abridgment of 
Caſes in Equity, Page 413. it is faid, that it was on the particular Cir- 
cumſtances of that Caſe; and that my Lord Keeper allowed the Statute 
of Frauds and Perjuries did not extend to an implied Revocation. 
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D oſe Ver. us Dy 2 Caſe 78. 
27 e n! J of © Lord Chan- 
cellor Cow- 


ME > of Gray's Inn had a Wife and three Sons; per 
his real Eſtate was ſmall, but he had a perſonal A reſiduary 


Legatee, on 


Eſtate amounting to near 2 ooo L. and by his Wil, Deficiency 


. 1 > ab . “ “ "© allowed to 
Sons, and the Surplus to his eldeſt SON, and made his come in par? 


Wife Executrix and Guardian to his Children, who alfi with 
| t 6: ſs „ * 4 en theother Le- 
were then all Infants, and ſhortly after died. gates, by 
| 1 105 Reaſon of 
the ſpecial Circumſtances of the Caſe. 
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On his Death, it appeared, that the Bulk of his per- 
ſonal Eſtate conſiſted of few Items, (viz.) In Eaſt-India * 
Stock, Bank-Stock, and Monies in the Government 
Funds. 


Afterwards the Wife married one Tyndall, who con- 
verted great Part of Mr. Dyoſe's perſonal Eſtate, and 
went beyond Sea; and the two younger Sons bringing 
their Bill in this Court for their 3000 J. Legacy, it 
was urged that it would be hard on the eldeſt Son, to 
whom the Father intended to be moſt bountiful, if he 
mult be poſtponed to his two younger Brothers, by 
their being firſt paid their Legacies of 30001. a- piece 
with Intereit, before the eldeſt Son ſhould come in for 
any Thing. 


Lord Chancellor Let the Maſter take an Account of 
what was the clear perſonal Eſtate of the Teſtator 
Dyoſe at his Death; and this perſonal Eſtate lying in 
a narrow View, and conſiſting chiefly but of few 
Items : 7 3 


His Lordſhip was of Opinion, that the Teſtator 
Dyoſe, muſt, at the making of his Will, know what 
4 I his 


an 


r 
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his Surplus would amount unto, after his Debts and 
Legacies paid; and that he meant this Surplus as ; 
Legacy to his eldeſt Son: Wherefore the Court declared, 
it ought to be looked upon as ſuch ; and directed, that 
the Maſter ſhould compute Intereſt, as well for what 
was the Surplus of the Teſtator's perſonal Eſtate at his 
Death, for the eldeſt Son, as for the two Legacies of 
3000 J. a- piece to the two younger Sons; and if any 
of the three Sons had received any Part of the perſo- 
nal Eſtate of the Father, the other two were, in the firſt 
place, to receive as much, ſo as to put them all upon 
an equal Foot; and afterwards all the three Sons were 
to receive pari paſſu, in reſpect of the Value of the Sur- 
plus given to the eldeſt Son, which was to be taken as a 
Legacy, and in regard to the Legacies of 30001. each 
to the two younger Sons. ane 


Attorney General verſus Mayor of Co- 


Caſe 79. 

Lord Chan- Ventry. 

celloy Cow- ; 3 
- HE Earl of Aylesford was intitled in Fee-ſimple 
8 to a Fee-Farm-Rent of 501. per Annum, reſer- 
Fee-Farm- ved to the Crown upon the Grant of King Edw. 1. 


the fame OF divers Franchiſes to the Corporation of Coventry, 
Tower of which Rent being, amongſt others, {old by the Crown 
the King by Virtue of the Statute of 2 2 Car. 2. cap. 6. (for the 
_ ant Advancing of the Sale of Fee-Farm-Rents,) became 
on other veſted in the ſaid Earl ; and by the Words of the above 
Tora, mentioned Statute, as full a Remedy is given to the 


tho' not fub- King's Patentees, their Heirs and Aſligns, as the King 
C O 16 * e f 
Rent, himſelf had, excepting an Extent. 


So that the Earl of Aylesford (among other Privileges) 
might undoubtedly have diſtrained for this Fee-Farm- 
Rent upon any other of the Lands belonging to the Cor- 
poration of Coventry ; but the Lands of that Gorporation 

4 being 
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being under Sequeſtration, for the Non- payment of a 
Sum of Money decreed to belong to Sir Thomas White's 


Charity, this made the Difficulty. 


And the Lord Chancellor, having called to his Aſ- 
ſiſtance the Chief Juſtices Parker and King, held, 
* N | | . . h | ſp R f The King 
Firſt, That the King might reſerve a Rent out of a may reſerve 
Franchiſe, or Matter incorporeal, as well as out of Rent out of 
= : | Things in- 
Lands, and might diſtrain on any other Lands of the corporeal, 
. OY and may di- 
Tenant for it. oa - fp 
this Rent on any other Lands of the Tenant ; but not on ſuch other Lands of the "Tenant as 


are let out by Tenant, or extended, ©. If he may diſtrain on other Lands of the Tenant 
under Sequeſtration. 


Secondly, That tho' by Virtue of the ſaid Statute of 
Car. 2. the Grantee of a Fee-Farm-Rent had the like 
Remedy, by Way of Diſtreſs, as the King himſelf 
had; yet that ſuch other Lands mult be in the actual 
Poſſeſſion of the Tenant : For if the Tenant ſhould 
have made any Leaſe for Years, or at Will only, the 
Goods or Chattels of ſuch an Under-Leſſee were not 
diſtrainable even by the King, and conſequently not 
by his Grantee. 


Thirdly, That as any Leaſe made by the King's Te- 
nant, of the Lands not held of the King, would pre- 
vent even the King's Diſtreſs: So if there were an Ex- 
tent upon an Elegit of ſuch other Lands, the Goods or 
Chattels upon the Premiſſes {o extended, would not be 


liable; for this was a greater Eftate than an Eſtate 
at Will. | 


But it was ſaid, a Sequeſtration was only in Nature 
of a Levari at Common Law, and that the Party ſe- 
queſtring had no jus ad rem, vel in re, the legal Eſtate 
of the Premiſſes remaining, in every Reſpect, as be- 
fore; and that it would be an extreme Hardſhip, if 

ſuch 
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Sequeſtra- 
tion is fa- ö | 1 . | 
ee as an ſtration was the Execution at id Life of a Court of E- 

xecution 


and Fruit 


25 2 long fon, it ought to be favoured. However, the Matter ended 
t. 


fuch Proceſs of Sequeſtration ſhould be allowed to be 


made uſe of, to hinder a plain precedent Right of an- 


other. 
On the other Side it was argued, that fince a Seque- 
quity, and was the Fruit of a long Suit, ſo for that Rea- 


m this: The Lord Chancellor held, he could not (as 
was prayed) order the Sequeſtrators to. pay the Arrears 
of the Fee-Farm-Rent out of the Money or Rent ſe. 

ueſtred; in regard the Earl of Aylesford, the Claimant 
e had no Decree, or Bill for the ſame; nor 
was there any Contempt, on which the Court could 
ground a Sequeſtration, as to the ſaid Earl, in Reſpect 
of his Fee-Farm-Rent, ſo as to let him have the Be- 
nefit of this Sequeſtration; and ſhould the Sequeſtrators 
be ordered to pay him the Arrears of the Fee-Farm- 
Rent, this would be to put the Earl in a better Con- 
dition, than he would have been in, had there been 
no Sequeſtration. 


Wherefore the Court ordered, that the Earl of Aylef- 
ford ſhould be at Liberty to diſtrain for his Rent at 
Law, without incurring any Contempt in Equity ; 
and that no Leaſe or Eſtate derived under the Seque- 
ſtrators, ſhould be made uſe of in Evidence againſt 
the Claimant of the Fee-Farm-Rent, to prevent the 
Diſtreſs. 


Afterwards C. J. Parker informed me, that he 
thought it might have been proper to have determined, 
that the Sequeſtration was as the Hand of the Court 
upon the Eſtate, and where a Right to a Fee-Farm- 
Rent appeared to be prior and indiſputable, the Court 
might reaſonably enough have ordered Payment ; elle 


the Earl, for ought appeared, would be in a worſe Con- 


1 dition, 
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As to the King's Power of Diſtreſs on an 
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| Caſe 80, Twiſleton verſus Griffith. 
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898 


A Son, who 
i after his 


N a Bill brought to ſet aſide a Sale of a Reverſion, 
the Caſe appeared to be, That the Plaintiff's Fa- 
Death isa ther was Tenant for Life, Remainder to the Plaintiff 


Remainder- , 


man in Tail, in Tail, Remainder over to a third Perſon. 
ſells this Re- | 


mainder at an under Rate; Court ſet aſide the Conveyance, 


Father's 
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That the Plaintiff the Son, having married a Wife 
with a ſmall Portion, thereby incurred his Father's 
Diſpleaſure ; but upon the Wife's Father's advancing 
500 J. for her Portion, the Father made a propor- 
tionable Settlement, and received the Son and his Wife 
into his Houſe. 


Afterwards, the Defendant, having been an Attor— 
ney, (tho he had left off practiſing for a conſiderable 
Time, yet) took upon him to adviſe and direct the 
Plaintiff in every Thing, and profeſſed great Friend- 
ſhip for him; and after his Father was reconciled to 
him, and when the Plaintiff, being in Debt, was defi- 
rous to ſell this Reverſion to his Father, who propoſed 
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: De Term. Paſche, 1716. 


—— 


Giving him 1000 J. for the ſame, the Defendant by 


Letter diſſwaded him from it, declaring that this was 
no valuable Conſideration. 


But in about a Year afterwards, when the Plain- 
tiff's Father was ancient and ſickly, and a very decli- 
ning Life, the Defendant himſelf bought this Re- 
verſion of the Plaintiff for 1050 . when the Eſtate 
was worth 150 J. per Annum; and the Plaintiff at this 


Time was thirty-four Years of Age, and had a Child 


about ten Years old, who was inheritable to the In- 
tail; and the Plaintiff levied a Fine of this Reverſion 
to the Defendant. 


In about two Years Time the Plaintiff's Father died; 
and upon the Plaintiff's Bill to ſet aſide this Convey- 
ance, he, in order to gain an Injunction, by the Di- 
rection of the Court, ſuffered a Common Recovery, 
and declared the Ules of it to the two Senior Six Clerks, 
ſubject to the Order of the Court. 


And now it was argued for the Defendant, that here 
was no Fraud m obtaining this Conveyance ; that the 
Defendant ran a Hazard of loſing his 10501. in caſe 
the Plaintiff had died without Iſſue, in the Father's 
Life-time ; and it appeared, that the Plaintiff himſelf 


bought a Commiſſion to go into the Army; and the 


Child, being about ten Years old, was ſubject to many 
Diſeaſes, that might take him off, as the Small-Pox, 
Vc. and as the Defendant ran the Hazard, ſo he ought 
to have the Benefit thereof; that if ſuch a Tranſaction 
as this, were liable to be impeached afterwards in a 
Court of Equity, it would be almoſt impracticable for 
an Heir ever to fell a Reverſion; and that a Purchaſe, 


if fairly made, was not to be ſet aſide meerly for its 
having turned out a good Bargain. 


But 
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De Term. Paſche, 1716. 


(a) 2 Vern. 
I4. 


One lent 
an Heir 
1000 J. to 
pay 2500 J. 
if he ſur- 
vived his Fa- 
ther, elſe 
nothing, E- 
quity relie- 
ved, © 


(b) 33 Car. 2. 


(c) Hill. 2 
Jac. 2. 


Dane. 


But Lord Chancellor decreed Relief upon Pay. 
ment of Principal and Intereſt, and full Coſts; ground. 
ing his Opinion, chiefly, upon the Caſe of (a) Berney 
and Pitt; where the Plaintiff 's Father was Tenant for 
Life of a conſiderable Eſtate, Remainder in Tail to the 
Plaintiff, Remainder over ; and the Defendant lent 
the Plaintiff the two ſeveral Sums of 10001, and 1000], 
upon which the Plaintiff Berney gave two Judgments 
of 50001. a-piece defeaſanced each of them to pay 
50001. in caſe the Plaintiff ſhould ſurvive his Father, 
and to pay Intereſt for the ſame, in caſe he ſhould 
marry in the Life of his Father ; but if he ſhould die 


in the Life of his Father, then the Principal was to be 


loſt. 


This Cauſe was firſt heard by (b) Lord Nottingham, 
who denied Relief: And after that the then Plaintiff 
had been conſtrained to pay the Money, (vix) 5390. 
upon the Decree ; yet upon the (c) Re-hearing before 
the Lord Jeffereys, his Lordfhip did relieve; declaring, 
that theſe Bargains were corrupt and fraudulent, and 
tended to the Deſtruction of Heirs ſent to Town for 
their Education, and to the utter Ruin of Families; 
and that the Relief of the Court ought to be extended 
to meet with ſuch corrupt Bargains and unconſcionable 


Practices. 


Accordingly Lord Cowper ſaid, this alſo was the 
Caſe of an Heir, and who was the leſs upon his Guard 
with the Defendant, as he pretended nothing to him 
but Friendſhip, by incouraging him to leave his Fa- 
ther's Houſe, and diſſwading him from felling the 
Reverſion to his Father for 1000 J. which was but 
501. leſs, and this a Year before; that the Reaſon in- 


ducing the Lord Jeffereys's Decree, was, (probably) to 
I diſcourage 
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De Term. Paſche, 1716. 
diſcourage a growing PraCtice of devouring an Heir, 
on a Confidence in Lord Nottingham's Decree ; but 


Lord Feffereys's Decree ſtanding, ſhew'd that every one 


thought the ſame was juſt ; and that there was there- 
fore no Attempt in Parliament to reverſe it. 


His Lordſhip added, he {aw no Inconvenience in 
the Objection, that at this Rate, an Heir, without Dif- 
ficulty, could not fell a Reverſion; this might force 
an Heir to go Home, and {ſubmit to his Father, or to 
bite on the Bridle, and indure ſome Hardſhips, and in 
the mean Time, he might grow wiſer, and be re- 
claimed. 


Wherefore let the Plaintiff be relieved on Payment 
of Principal, Intereſt and full Coſts; I mean liberal 
Colts. 
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8. Trinitatis, 
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Caſe 81, Copeman verſus Gallant. 


wes 1 ry MADE a Bill of Sale of ſome Leaſes and Per- 
Poſſeſſion, * ſonal Eftate to B. and C. in Truſt to pay 4.8 
3 Debts; at firſt B. acted in the Truſt; but afterwards 


e C. took the whole into his Poſſeſſion, and acted alone, 
Truft for and became a Bankrupt. 


on not liable to the Bankruptcy, either in Law or Equity. f 
Upon which, 4. brought a Bill againſt C. and 
others, to bring C. and his Aſſignees under the Com- 
miſſion of Bankruptcy to an Account touching the 
Perſonal Eſtate of 4. ſo aſſigned in Truſt for the Pay- 
ment of his Debts, as aforeſaid. And Lord Comper 
being about to pronounce his Decree for the Plaintiff, 
(viz.) That the Defendants ſhould account, ſaid, that 
he berhought himſelf, there was a Clauſe in one of the 
Statutes of Bankrupts which might affect this Cale, 
where it was declared, that the truſting Goods in 
the Poſſeſſion of a Bankrupt, this gave him os 
— . 


4. 4 wo Ty S 
— — -- K 
* — „ 
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« dit, and induced others to truſt him, and therefore, 
« ſhould make the Goods liable to the Bankrupcy” ; 
wherefore he directed, that the Statutes ſhould be 
looked into, and particularly the Clauſe in the 2 1ſt 
of Fac. 1. cap. 19. ſect. 10. & 11. which being accord- 
ingly read, appeared to be in the following Words : 
(vix.) 


_ y 


4 
—— — 


« And for that it often falls out, that many Per- 
ſons before they become Bankrupts do convey 
« their Goods to other Men upon good Conſideration, 
« yet {till do keep the ſame, and are reputed the Owners 
* thereof, and diſpoſe of the ſame as their own, 
« be it enacted, that if at any Time hereafter, any 
z © Perſon or Perſons ſhall become Bankrupt, and at 
I % ſach Time as they ſhall ſo become Bankrupt, ſhall 
* by the Conſent and Permiſſion of the true Owner 
. * and Proprietary, have in their Poſſeſſion, Order, 
Y * and Diſpoſition, any Goods or Chattels, whereof 
Z they ſhall be reputed Owners; and take upon them- 
( ſelves the Sale, Alteration, or Diſpoſition as Owners, 
A that in every ſuch Caſe ſuch Goods ſhall be liable 
„ * to the Bankrupt's Debts, as if they had been the 
. proper Goods of the Bankrupt.” 


— 


N 


0 


La) 


Upon the reading of which Clauſe, Lord Chancellor 
declared, that he thought this Clauſe governed the 
Caſe then before him, and thereupon diſmiſſed the 
Plaintiff's Bill with Coſts, | - 
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But I being of Counſel for the Plaintiff, and reading 
the Clauſe of the Statute, did, at the rifing of the 
Court, deſire, that we might have another Day to 
ſpeak to this Clauſe, it being a very hard Caſe ; which 
Lord Chancellor granted; and accordingly, at (a) ano- ( June . 
ther Day in Trinity Term 1716. the Cauſe coming on 


* 


upon this Point only, 


1 ob- 


Mc 


_=— 
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(a) Vide 


A 
* 


I obſerved, that the Printer of the Statute Books 
Miſtakes, in dividing this Paragraph of the Act on 
which the preſent Queſtion depends, and in makin 
it no Part of the Precedent Clauſe, {o that this Clauſe 
being read to the Court, without the Preamble, and 
as a Subſtantive Clauſe, had, the greater Weight a- 
gainſt us; and, indeed, in like Manner, the laſt 
Words of this very Clauſe [(viz.) for the better Pay- 
ment of Bankrupt's Debts, and diſcouraging of Men 
to become Bankrupts] belong to the next following 
Paragraph of the Act, though made, by the Printer, 
Part of this. 


But, probably, this will be of no Weight with the 
Court; in Regard, it will be taken, as if the Para- 
graphs were all rightly divided, it being a plain 
Miſtake of the Printer, and in the Act itſelf, in the 
Parliament Rolls, there are no Paragraphs, but a Con- 
tinuation throughout of the ſame Lines. 


But as to the principal Queſtion, it is to be obſerved, 
that the Chief End of the Statute was, to puniſh 
Frauds committed by the Bankrupt. For, 


In the Clauſe juſt preceding this, it enables the 
Commiſſioners to proceed when the Bankrupt, by 
Fraud, makes himſelf accountant to the King. 


Alſo, if the Bankrupt fraudulently conceals his 
Goods, or will not give an Account how he became 
a Bankrupt ; this Act ſubjects the Bankrupt to the 
(a) Pillory, and to the Loſs of one of his Ears. 


So that the Clauſe in Queſtion, was intended only 
to prevent a Fraud in the Bankrupt; and not to pu- 
nth an innocent Man, or a third Perſon; and all the 

7 I : Mueaning 
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Meaning of this Clauſe is, that if the Bankrupt him- 
ſelf aſſigns over his own Goods, and ſtill continues in 
poſſeſſion, and acts as Owner of them, they ſhall be 
liable to his Debts; for the Continuance of the Poſ- 
ſeſſion is a ſtrong preſumptive Evidence of Fraud; 
but this Preamble extends only to ſuch Goods, as were 
originally in the Bankrupt, and continued in his 
Poſſeſſion. | 


I muſt admit, the Words of the Clauſe are general ; 
but I take it, that according to the Common Rule of 
conftruing Acts of Parliament, and the Reaſon of this 
Caſe, the Generaliry of the enacting Clauſe ſhall be 


qualified by the Preamble, which is ſpecial and parti- 


cular, and expreſsly {aid to be the Reaſon of making 
the Act. \ hore acts 404-4 


The Preamble of the Act has been always thought Preamble of 
an Act of 


Parliament 
proper to 
explain the 


material in the Conſtruction of it; and by the Lord 
Coke it is called the Key of the Act of Parliament, 
to open and explain the Meaning thereof 


the Body. Duere tamen & vid, poſt, 


And the Preamble in this Caſe faying, © for 
that Bankrupts frequently convey over their Goods, 
* and yet continue in Poſſefſion and diſpoſe of them, 
be it EnaQted, &c.” (ſo that firſt the Miſchief is 
recited, and then comes the Remedy,) therefore it is 
reaſonable to conſtrue that the Remedy ſhall not be 
larger than the Milchief ; this is the common Rule, 
and it is much more reaſonable that it ſhould hold in 


general 


Words in 


the preſent Caſe, where, if the Clauſe ſhould not 


be reſtrained by the Preamble, it would occaſion a ma- 
nifeſt Hardſhip. 
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If in any Caſe an Act of Parliament ſhall be re. 
ſtrained by the Preamble, it ſhall in this; to prevent 
a third 2 an innocent Perſon, from beine 
wronged ; to prevent the Application of the Eſtate 
of a third Perſon towards ſatisfying the Debt of ano- 
ther, and leaving his own Debt unpaid. 


This is as harſh a Thing, eſpecially in Equity, as 
can well be imagined ; it is a Conſtruction that ut- 
terly ruins the Plaintiff, nay, ruins him for being ho- 
neſt, and for making an honeft Proviſion for his Debts ; 
ſince his own Creditors, whom he thought, and might 
reaſonably think, he had provided for, will be unpaid, 
by. this Conſtruction, and will come upon the Plain- 
tiff for their Demands. 


This very Caſe has received a Determination at 
Law (Michaelmas Term 1708.) in the Caſe of L Apoſtre 
verſus Le Plaiſtrier, where an Action of Trover for a 
Parcel of Diamonds, was brought againſt the De- 
fendant as Aſſignee under the Commiſſion of Bank- 
ruptcy awarded againſt one Levi, to whom, before 
the Bankruptcy, the Plaintiff had delivered the Dia- 
monds to fell ; but it appearing upon the Trial (which 
was before C. ] Holt) that the real Property of the Dia- 
monds belonged tothe Plaintift, this very Clauſe of the 
Statute of 21 Jac, 1. was inſiſted upon by the De- 
fendant's Counſel ; and this ſeeming an Hardſhip upon 
the Plaintiff, the Original Owner of the Jewels, it was 
made a Cale in the King's Bench, where, on Argu- 
ment, it was adjudged, that the general Words of this 
Clauſe ought to be explained by the Preamble; and 
that theſe Jewels, being originally the Plaintiff's, and 
the Bankrupt having no more than a bare Authority 
to ſell them for the Plaintift's Uſe, were not liable to 
the Bankruptcy. 


I Now 


— 
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Now this, as well as the Principal Caſe, was within 
the Words of this Clauſe; in both Caſes, the Goods 
were in the Bankrupt's Cuſtody, and he, in both Caſes, 
was intruſted with a Power of ſelling and diſpoſing of 
them; only it was more likely, in the Caſe cited, that 
the jewels might gain Credit to the Bankrupt, and 
might induce People to truſt bim, than that the 
Stock of the Farm ſhould do ſo in the Principal Caſe; 
and, if in the Caſe cited, the jewels were held not 
to be liable to the Bankruptcy, no more ſhall the 
Goods be, in the Principal Caſe; and if the Law be 
with us, it would be very ſtrange that Equity, in ſo 


hard a Caſe, ſhould be againſt us. 


Suppoſe a Factor, who deals in the ſelling of the Fader in 
Goods of other People, ſhould become a Bankrupt, * 


would it not be a very hard Cafe, that, by his Bank- powered to 


ruptcy, the Goods of other People muſt be loſt ? 5 is of 


| they arenot 
liable to the Factor's Bankruptcy, 


And yet this mult be the Conſequence of this De- 
cree, if it ſhould ſtand, as pronounced, againit my 
Client; but (with Submiſſion) the Law and Practiſe 
are held to be otherwiſe. 1 


Suppoſe an Executor in Truſt, of a large Perſonal Executor 
Eſtate, and where there are great Debts, ſhould be- 8 4 a 
come a Bankrupt, would this Perſonal Eſtate, becauſe Bankrupt, 
the Executor had a Power over it before the Bank- — 12 
ruptcy, but never executed ſuch Power, be liable to e Hecu- 
all the Bankrupt's Debts, and in the mean Time all 3 
the Teſtator's Debts remain unpaid? And yet this Bankruptcy. 
would be the Conſequence, if the Clauſe in Queſtion 
were to be conſtrued according to the Words, and were 


not to be reſtrained by the Preamble. 


Theſe 
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Theſe 


dtd. 


Caſes, often, very often happen j; | and con- 


ſequently theſe Hardſhips would as often happen, if the 
Goods in the principal Caſe were to be liable to the 


Bankrup 


tcy therefore I hope, that this harſh Clauſe 


in the Statute, though it be general, ſhall yer be 
qualified, and reſtrained by the Preamble which is 
Special, and ſhall extend only to the Bankrupt's own 
Goods which he himſelf aliens and aſſigns, and ſtill keeps 
Poſſeſſion of; or to ſuch Caſes only, where there is 
ſome Fraud, which, like an ill Leven, will infect the 
whole Maſs. 


But if the Court ſhould be of another Opinion, ſil 
this Caſe is out of the Clauſe of the Statute of 


21 Fac. 


1. becauſe the firſt Aſſignment, which com- 


prehends the whole Perſonal Eſtate of 4. is made to 
B. as well as C. And therefore C. who afterwards 
became a Bankrupt, had not, alone, and without the 
joining of B. a Power over this Eſtate, and conſe- 

quently we are not within this Statute, though taken 
in any Senſe. 


(a) 23 Car. 
2, cap. I. 


Lord Chancellor I can by no Means allow of the 


Notion, 
tion of 


that the Preamble ſhall reſtrain the Opera- 
the enaCting Clauſe ; and that, becauſe the 


Preamble is too narrow or defective, therefore the 


enacting 


Clauſe, which has general Words, {hall be 


reſtrained from its full Latitude, and from doing that 
good which the Words would otherwiſe, and of them- 
ſelves, import; which (with ſome Heat) his Lordſhip 
{aid was a ridiculous Notion ; and inſtanced in the 
(a) Coventry Act, which, if it had recited the Barbarity 
of cutting Coventry's Noſe, and the enacting Claule 
had been general, (viz.) againſt the Cutting of any 


Member 


might with equal Reaſon be obje 


I 


whereby the Man 1s — or defaced, F 
ed, that Cutting 0 
the 


* „ n —— 2 1 
dt 
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the Lips, or putting out the Eye, would not have been 
within the Act, becauſe not within the Preamble. 


However, his Lordſhip held this Caſe not to be 
within the Clauſe of the Statute of 21 Fac. 1. in 
regard this Aſſignment to B. and C. was with an ho- 
neſt Intent, (viz.) for the Payment of the Debts of the 
Aſſignor. A: | 


Therefore the Aſſignees under the Commiſſion of 
Bankruptcy ſued out againſt C. were ordered to account 
for all the Eſtate of 4. which the Court declared 
ſhould not be liable to the Bankruptcy of C. 


| Caſe 82. 
Ambroſe verſus Ambroſe. A Ge. 

5 | per. 
Who was a Freeman of London, purchaſed an 4. a Free- 


man of Lou- 


Eſtate in the Names of Edward Ambroſe (an At- din pur- 


torney at Law) and one Hales, who was the Clerk of _ in the 


Edward Ambroſe, and the Conſideration Money (being B. but no 
94001.) was mentioned in the Conveyance to be paid Aud de 
by Edward Ambroſe. dies, and B. 
| | gives a De- 


claration of Truſt ; this is good againſt the Cuſtom, 


There were Proofs of 4.'s going down to view the Eve, 
Purchaſe, and that he declared he would buy it in whercan 
the Name of Edward Ambroſe, and that he deſired to 1 
conceal it from being known to be his Purchaſe, by in another's 
Reaſon that he was but an inferior Officer in the de. 
Office of Coinage in the Tower of London, and on 
the Recoinage, had, in one Year, got an Eſtate of 
upwards of 20000 J. which he would have concealed. 

There was alſo full Proof, that the whole Purchaſe Mo- 


ney was the proper Money of 4. 
4N On 


: 1 4 
„ 
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* 


On the other Side it appeared, that Edward Ambroſe 
kept the Writings, and received the Rents of that Part of 
the Eſtate that was let, and that A. by a Paper (all of his 
own Hand-writing) dated 4 May 1699, and purporting 
to be an Eſtimate or Calculation made by him of al 
his Eſtate, and what he was worth at that Time, had 
charged Edward Ambroſe, as Debtor to him, for Money 
lent him to buy the ſaid Eſtate, and alſo for Intereſt 
due on Account thereof. Y 


But that the ſaid 4. dying, and leaving a Widow and 
three Daughters, and Edward Ambroſe appearing to he 
an inſolvent Perſon, the Wife and Friends of A. adviſed 
with the Common Serjeant of the City, to know, 
what was the proper Method to be taken for the ſecu- 
ring of A. s Eſtate ; who adviſed, that Edward Ambroſe 

ſhould give a Declaration of Truſt, purporting that this 
Purchaſe-Money was the proper Money of 4. and that 
the Purchaſe was. made in the Name of Edward Am- 
broſe in Truſt for 4. which was accordingly done; but 
this Declaration was given after A.'s Death, and fome 
Money (about 300 J) was alſo given to Edward Ambroſe 
to procure this Declaration of Truſt from him. 


Whereupon, on a Bill brought by the Daughters 
and Co-heirs for an Account of the Rents and Profits 
of this Eſtate, it was now inſiſted by the Widow of 4. 
that, her Huſband being a Freeman, and this Purchaſe not 
being intended, much [fs compleated, in A.'s Life-time, 
and the Declaration of Truſt being only adviſed by the 
Friends of the Family, as the moſt prudent and effeQual 
Method to ſecure the {aid Debt, upon A.'s Death, the 
ſame ought to be looked upon as in Nature of a per- 
ſonal Eſtate, and conſequently, that a Right veſted in 
her by the Cuſtom of London to a Share of this Mo- 
ney in the Hands of Edward Ambroſe, which Right 

L cou 
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could not be altered or eluded * ſuch fblequen De- 
claration of Truſt. 


But decreed by os Lord Chancellor, that the Streng th 
of the Evidence was, that this Purchaſt made in Ih 
Life of 4. in the Names of Edward Ambroſe and his 


Clerk, was in Truſt for 4 However, it plainly ap- 


pearing, upon the Evidence on both Sides, that the 


Confideration-Money of this Purchaſe was the proper 


Money of A. had it not been for the Statute of Frauds, 
this would have made a reſulting Truſt; and the laid 
Edward Ambroſe, after the Death of A. executing: the 


Declaration of Trul?, this plainly took it out of the 


Statute. 


kind as to the Ob un chat the Dairardert of 
Truſt ſhould not by Relation prejudice A's Wife, who 
was a third Perlon: : 


His Lordſhip anſwered, that the Declitibion given 
by Edward Ambroſe, was Evidence of the Truft, and 
all Evidence muſt affect a third Perſon ;' and as, if 


Edward Ambroſe had, after the Death of A been ex- 


amined as a Witneſs, and had declared on his Oath, 
that he was but a Truſtee for 4. this would ire 
bound A.'s Wife, and would have barred her Pretence; 
ſo here the Declaration of Truſt executed by And 
Ambroſe, was rather a ſtronger Evidence of the Truſt, 


and ought to bind the Wife of 4. But conſidering all 


Circumſtances, the Court recommended it to the Heirs 
or Devices of A. that they would agree to let 4.s 


Wife conie in, in n "Cle, for her L Dower of this 
Trult-Eftate. | 


This N was aired in the Houle of Lords, 


in June 1717. 


Blandy 
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Caſe 83. Blandy verſus Widmore. 


Lord Chan- 
_ Cow- 


if PON the Marriage of A. 12 B. there were Ar- 
. 709. ticles reciting, that, in Conſideration of the Mar- 
wovenant to riage and of the Portion, it was agreed, that if B. the 
Wife 6201. Wife ſhould ſurvive A. her intended Huſband, A. ſhould 
abr bor leave B. 6201. and accordingly A. covenanted with B.'s 
WifesShare Truſtees, that his Executors, within three Months after 
hoe G07 his Deceaſe, ſhould pay B. 620 J. if ſhe ſhould ſurvive 
this is a Sa- him. A. died Inteſtate, and without Iſſue; upon which 
n Wife, by the Statute of Dillribunion, became in- 

titled to a Moiety of the perſonal Eſtate, which was 

much more than 620 J. and the Queſtion was, whe- 

ther the diſtributive Share belonging to B. being more 


than 520). ſhould go in Satisfaction of it? 


Serjeant Hooper. This 620 J. is a Debt, and Debts 
mult be firſt paid, after which the Diſtribution i is to, 
be made; and * the Inteſtate had made a Will, pro- 
bably he would have given to his Wife ſomething ad- 
ditional to this 620 J. "Now, what the Statute gives is 
not his Gift, and being not his Gift, is not to be taken 
as his Payment; or ſuppoſing it to be his Gil; ſtill 
it cannot be ſaid to be his Payment. 


Lord Chancellor : J will take this Covenant not to be 
broken, for the Agreement is to leave the Widow 620ʃ. 
now the Inteſtate, in this Caſe, has left his Widow 
6201. and upwards, which ſhe, as Adminiſtratrix, may 
take preſently upon her Huſband's Death; where- 
fore let her take it ; but then it ſhall be — as 
in Satisfaction of, and to include in it, her Demand 
by Virtue of the Covenant; fo that ſhe ſhall not come 
in firſt as a Creditor for the 6201. and then for a 


Moiety of the Surplus. 


4 And 
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And Mr. Vernon ſaid, it had been decreed in the Caſe 
of Milcox verſus Wilcox (a), Trin. 1706. That if a Man (a) 2 Vern. 
covenants to ſettle an Eſtate of 100 J. per Annum on 558. 
his eldeſt Son, and he leaves Lands of the Value of 
1001. per Annum to deſcend upon ſuch Son, this ſhall 
be a Satisfaction of the Covenant to ſettle; and that 
this laſt was a ſtronger Caſe, it being the Caſe of an 
Heir, who is favoured in Equity; alſo the Caſe of 
(a) Phinney verſus Phinney was cited: 1 2 Vim. 
alſo poſt in the Caſe of Trevor verſus Trevor. 


Whereupon the Decree made by Sir * John Trevor * r5 Feb. 
Maſter of the Rolls, was now affirmed by Lord Chan- 715. 
cellor Cowper. 


Lord Lanesborough & al verſus Jones. cue 64. 
IT AMUEL Fe ones Eſq; borrowed 1 500 J of Copgs the 4. is a Gold- 


ſmith, and 


Goldſmith on Mortgage, and Coggs owed about there is mu- 


400 T 21 ; = | Credi 

1400 J. to Jones, upon his the {aid Coggs's Notes; the ja ved 
Notes were payable to the Biſhop of London, Hatton and B. and 
Compton, and the ſaid Samuel Jones or Order, but this 4 becomes 


3 | 5 a Bankrupt; 
was in Truſt for the {aid Samuel Jones; and the Biſhop, only the Bal- 


Hatton Compton, and Samuel Jones, had all indorſed the he fa, 
Notes, which were in the Cuſtody or Power of Jones; the Bank- 
and Jones went to demand the Money of Coggs, who e 
agreed to allow Jones 5 J. Per Cent. for the Money on Whether the 


mutual Cre- 


the Notes, till Payment. Eg; tle be b 
open Account, or mutual ſtated Debts, 


Coggs failed afterwards ; and an Act of Parliament 
was made for the Veſting the Effects and Eftate of 
Coggs in Truſtees, (the Plaintiff Lord Lanesborougb and 
others,) who were to act in Nature of Commiſſioners 
and Truſtees for the Creditors of Coggs, and they in- 
ited, that Jones the Mortgagor ſhould pay all the 

. Mort- 
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Mortgage Money, but that as to the Money due on 
Coggs's Notes, Jones ſhould come in, under the Com. 


miſſion, only pro rata, with the reſt of the Creditors, 


But decreed by Lord Chancellor Cowper, with great 
Clearneſs, that in regard, by the late Statute of 4 Any. 
cap. 17. ſect. 11. it is enacted, That where there is 


mutual Credit between a Bankrupt and another, only 


the Ballance ſhall be paid: So in this Caſe, here was 
a plain mutual Credit, (vx) Coggs gave Credit to Jones 
on the Mortgage, and Jones gave Credit to Coges on 
his Notes, and therefore the Ballance ſhould only be 
paid; and this Clauſe in the Statute was not to be con- 
ſtrued of Dealings in Trade only, or in caſe of mutual 
running Accounts; but that it was natural Juſtice and 
Equity, that in all Caſes of mutual Credit, only the Bal- 
lance {ſhould be paid, and that the Commiſſioners or 
Truſtees in this Act of Parliament, {ſhould not be in a 
better Condition than Coges himſelf would have been in; 
that if, inſtead of the preſent Bill which was to forecloſe 
the Mortgage, Coggs himſelf, before his Bankruptcy, had 
brought ſuch a Bill, ſurely no more than the Ballance 
{hould have been allowed him; and there was no Rea- 
{on that Jones ſhould ſuffer by the Accident of Coggs's 
Bankruptcy ; neither could the Commiſſioners, or if 
Coggs had been in the Cale of a common Bank- 
rupt, could the Aſſignees, be in a better Condition than 
Coggs himſelf would have been in. 


But it ſeems, if A. and B. are joint Traders, and J. S. 
owes A. and B. on their joint Account, 1001. and A. 


_ owes the ſaid J. S. 1001, on his ſeparate Account, J. S. 


cannot deduct ſo much, as A.'s Proportion of the 1000. 
comes to, out of the joint Debt; for that the Copart- 


(a) Vide 2 nerſhip Debts of 4. and B. are to be (a) firſt paid, be- 


Vern- 2935 
706. 


fore any of the ſeparate Debts; but if there be a Sur- 


plus beyond what will pay the Partnerſhip Debts, then, 
I OU 
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out of A's Share of the Surplus, J. S. may dedu& the 
ſeparate Debt of 4. | 


Anonymus. 8 Caſe 85. 


T was {aid by the Maſter of the Rolls, and admit- e 
wee | e Su 
ted by Mr. Vernon and others, to be ſettled, that of hi perfo- 


where one deviſes the reſt of his perſonal Eſtate to his _ — to 
Relations, or to be divided among his Relations, with- tions; only 


out ſaying what Relations, it ſhall go among all ſuch ud Mal 


. 3 take who are 
Relations as are capable of taking within the (4) Sta- capable of 


1 : 1 taking with- 
cute of Diſtribution ; elſe it would be uncertain ; for ia 3 


the Relation may be infinite. tute of Di- 
; 1 ſtribution. 
(a) See the Caſe of Nach verſus Jones, Preced. in Chan. 401. but more particularly Car ver- 

ſus Bedford, 2 Chan. Rep. 77. 


But in the principal Caſe, the Teſtator deviſed the 
Surplus of his perſonal Eſtate to his Poor Relations ; 
and the Counteſs of Winchelſea being a Relation, as near 


as any, to the Teſtator, ſhe was a Party to the Suit, 


and claimed a Share; and it was decreed, ſhe was in- One deviſes 


: . FO the Surplus 
titled thereto, in regard the Word | Poor | was fre- © eh 


quently uſed as a Term of Indearment, and Compaſſion, ſonal Fſtate 
rather than to {ignify an indigent Perſon ; as one ſpeak- 8 
ing of one's Father, often ſays, my Poor Father, or of how con- 


one's Child, my Poor Child. | firued. 2, 


But this ſeems to have been a ſtrained Interpretation 


in Favour of the Earl and Counteſs of Winchelſea, who 


had not an Eſtate any Ways proportionable to their 
Quality. 
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cage 6. Brockman verſus Honywood. 
Lord Chan- | 


_” — {Rockman had a Quit-Rent of 31. a Year, as belong- 
38 ing to his Manor of Dale, and iſſuing out of 12 
of a Quit- Lands f the Defendant Sir William Honywood, who, in 
pay Taxes the Payment thereof, inſiſted to deduCt two Shillings 
only in Pro- jn the Pound for the Land-Tax of four Shillings in the 


rtion to 
what te Pound; and ſummoned the Plaintiff before the Com- 


dankee miſſioners to adjuſt the Land-Tax on the Quit-Rent, 
Matter has who accordingly aſcertained it at two Shillings in the 
_ wW Pound; after which the Defendant tendered the Quit- 


Commiſſio- Rent, deduQing two Shillings in the Pound, 


ners of the 
Land- Tax, this Court will not re-examine it. 


On the other Side the Plaintiff inſiſted, that the 
Defendant ought to deduct out of the Quit-Rent only 
in Proportion to what the Land, out of which the Quit- 
Rent iſſued, paid; which in the preſent Caſe was leſs 
than two Shillings in the Pound; and that the Com- 
miſſioners of the Taxes had no Power to aſcertain 
what ſhould be deducted ; wherefore he brought this 
Bill, in order to have the Court ſettle the Proportion, 
by ſending it to a Maſter. 
4 Lord 
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per Lord: Chancellor . The plaintiff is ſpending a Shilling 


to get a Half- peny. Tho' the Commiſſioners have no 


power to ſettle the Proportion of Taxes, as to what 


the Tenant ſhall deduct for them out of the Quit- 


Rent; yet they being Gentlemen of the Country, and 
living upon the Spot, and having Power to tax the 
Quit-Rent, I will look upon what they have done to 
be a proper Meaſure of juſtice; and therefore the 


Plaintiff has not done well not to acquieſce under it; 
ſo diſmiſs his Bill withCofts, 


But at the ſame Time I declare my Opinion to be, 
(as has been before reſolved,) that a Quit-Rent, or Fee- 
Farm, in Caſe of Payment to the Land-Tax, (ſuppoſe 
a Tax of four Shillings in the Pound,) ought not to 
have four Shillings in the Pound deduCted, unleſs the 
Land, out of which ſuch Rent or Fee-Farm iſſues, 
pays four Shillings in the Pound, but is to pay only 
in Proportion as ſuch Land pays. . 


Criſtian verſus Corren. G87 


Before a 


ö 5 : | Committee o 
5 | HE Earl of Derby, King of the Iſle of Mau, Comilat 1. 


made a Decree in that Iſland concerning Lands %. 
there; and the Perſon, againſt whom the Decree was \pp= from 


a Decree in 


made, appealed hither. | the Iſle of 


: | Man. The 
Subject cannot be deprived of his Right to appeal by any Words in the King's Grant to 
that Purpoſe, much leſs, if the Grant be ſilent in that Particular. 


One (and indeed the principal) Queſtion was, whe- 
ther an Appeal did lie before the King in Council, there 
being no Reſervation in the Grant made of the Iſle of 


Man by the Crown, of the Subjects Right of Appeal 
to the Crown. 


4 P 5 
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And it was urged for the Appeal by my ſelf, (who 
alone was of Counſel with the Appellant,) that it ap. 
pearing, in this Caſe, that H. 4. had granted the Iſle 
of Man to the Earl of Derby's Anceſtors, to hold by 
Homage and other Services, tho' there was no Reſer. 
vation of the Subjects Right of Appeal to the Crown, 
yet this Liberty was plainly implied. 


For that ſuch Liberty of Appeal lay in all Caſes 
where there was a Tenure of the Crown ; that it was 
the Right of the Subjects to appeal to the Sovereign 
co redreſs a Wrong done to them in any Court of Jy. 
ſtice ; nay, if there had been any expreſs Words in the 
Grant ro exclude Appeals, they had been void; becauſe 
the Subjects had an inherent Right, inſeparable from 
them as Subjects, to apply to the Crown for Juſtice, 
And on the other Hand, 


The King, as the Fountain of Juſtice, had an inhe- 
rent Right, inſeperable from the Crown, to diſtribute 
Juſtice among his Subjects; and if this were a Right in 
the Subjects, no Grant could deprive them of it; the 
Conlequence of which would be, that in all ſuch 
Caſes, viz, where there were Words excluſive of {ſuch 
Right of Appeal, the King would be conſtrued to be 
deceived, and his Grant void : Alſo Precedents were 
cited in Point. 


Lord Chief Juſtice Parker, who aſſiſted at Council 
upon this Occaſion, thought that the King in Council 
had neceſſarily a Juriſdiction in this Cale, in order to 
prevent a Failure of Juſtice ; and took Notice, that if 
a Copyholder ſhould ſue by Petition in the Lords 


Court, upon which the Lord {ſhould give Judgment, 


tho' no Appeal or Writ of Error would lie of ſuch 
l Judgment 
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Caſe 88. Humberſton verſus Humberſton. 


Lord Chan- 
cellor Cow- = ; | 1 
per. NE Matthew Humberſton, (reported to have been 


2 Vern. 737. formerly a Chriſt- Hoſpital-Boy,) deviſed his Eſtate, 


Preced. in - — 
Chan. 455. Which was very conſiderable, to the Drapers- Company, 


Deviſe of and their Succeſſors, in Truſt to convey the Premiſſes 


1 to his Godſon Matthew Humberſton for Life, and after- 


tion, in wards, upon the Death of the ſaid Matthem, to his firſt 
Truſt Son for Life, and ſo to the firſt Son of that firſt Son 


convey the 


Premiſſes to for Life, c. and if no Iſſue Male of the firſt Son, 


4a wy 2 
T A then to the ſecond Son of the ſaid Matthew Humberſton 


„ and ſo to his for Life, and fo to his firſt Son, Nc. and in Failure of 
. firſt Son for | | | | 5 | 
1 Life; and ſuch Iſſue of Matthew, then to another Matthew Hum- 


. wid _ berſton for Life, and to his firſt Son for Life, Wc. with 
1 . | 1 | 

1 the Premiſ- Remainders over to very many of the Humberſtons, (I 
5 Soto det think about fifty,) for their Lives ſucceſſively, and 


Son for Life; their reſpective Sons, when born, for their Lives, with- 


and in Fai- 3 . . 
ane or cn Out giving an Eſtate in Tail to any of them, or ma 


Iſſue of 4. to king any Diſpoſition of the Fee. 

convey it to 

B. for Life, &c, this is a Perpetuity; but the Conveyance ſhall be made as near the Intent of 
the Party as the Rules of Law will admit, (viz.) by making all the Perſons in Being but 
Tenants for Life; but the Limitation to the Sons unborn muſt be in Tail. 
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On a Bill brought by the firſt Deviſee againſt ſe- 
veral in Remainder, the Truſtees, and Executors, and 
alſo againſt the Attorney General, (no Heir being to be 
found,) for an Execution of the Truſts of the Will: 


By Lord Chancellor : Tho' an Attempt to make a Per- 
petuity for ſucceſſive Lives be vain, yet ſo far as is 
conſiſtent with the Rules of Law, it ought to be com- 
plied with; and therefore let all the Sons of theſe 
{everal Humberſtons, that are already born, take Eſtates 
for their Lives ; but where the Limitation is to the 
firſt Son unborn, there the Limitation to ſuch unborn 
Son ſhall be in Tail Male: 


2dly, Whereas it was objected, that where the Limi- 
tation, for Want of Iſſue Male of the firſt Matthew 
Humberſton, gave a Remainder over, theſe Words, | for 
Want of Iſſue Male of the firſt Matthew Humberſton, | 
did by Implication create an Eſtate-tail in the ſaid 
Matthew Humberſton, precedent to the next Remainder ; 
the Court ſaid, that theſe being Words of Implica« @ 
tion only, after an (a) expreſs Eſtate for Life, and () Videante 
being in Default of (b) ſuch Iſue, could not create an N 


verſus Pop- 


Eſtate- tail; and the rather too, in regard this would %. 


? ; b) Vide poſt 
defeat the Intent of the Teſtator, by impowering the 1 2 


firſt Matthew Humberſton, by a Recovery, to bar all the 3 
ſubſequent Remainders. | 


econ. 


zal „In this Caſe the Teſtator, as an Incourage- Deviſe to 
ment to his Executors (who were four) to accept of H ruſtess as 


an Incou- 


the Truſt and Executorſhip, had given to each of them ragement to 


- : | > accept the 
100 J. and 121. a-piece for Mourning, and io each of 7, ©; 


them a Ring, and 10 J. a Year for their Trouble. 100 L. a- 


N 5 | | piece, and 
121, for Mourning, and a Ring, and 10 J. a- piece for their Trouble; one refuſes, yet he ſhall 
have his Mourning and Ring, but not the 100 J. Legacy, and the 10/7. a Year, which, in 
tuch Caſe, ſhall not go to the acting Executors, but link into the Eſtate. 


5 2 Upon 
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Caſe 89. 
Lord Chan- 


cellor Cow- 


per. 


2 Vern; 750. 


A Recogni- 
zance not in- 
rolled ſhall 
be looked 
upon as a 
Bond, and 
paid as Debt 
by Specialty. 


Upon which Lord Chancellor ſaid, that not with. 
ſtanding the Condition of the Acceptance might ſeem 
to run to all the Legacies, yet the Executors, tho? they 
did not act, ſhould have their Rings and Mourning, 
theſe being intended them immediately, and not to wait 
their Time of Acceptance; but that they ſhould not 
have their 100 J. and an Annuity of 10 J. each, unleſs 
they accepted of the Truſt; and that the Share or An- 
nuity of the renouncing Executor, ſhould not go over 
to the acting Executors as a further Incouragement, 
but ought to fink for the Benefit of the Eſtate. 


Bothomly verſus Lord Fairfax. 


TEE late Lord Fairfax deviſed his Eftate for Pay- 
ment of his Debts, which Eſtate being accord- 
ingly by the Court decreed to be ſold, and the Money 
to be applied for that Purpoſe, with DireCtions, to pay 
firſt the Mortgages, then the Judgments and Recog- 
nizances affecting the Land, and then other Debts; 
and that all the Creditors ſhould be at Liberty to come 
before the Maſter and prove their Debts : 


The Maſter reported, that one James Chaplin had a 
Recognizance from Lord Fairfax in the Penalty of 
o. for the Payment of 500 J. and Interelt at 
51. per Cent. which Recognizance had been aſſigned by 
the ſaid Chaplin to Samuel Philips, but that this Recog- 
nizance happening not to be inrolled, therefore he (the 
Matter) ſubmitted it, whether it {ſhould be taken as a 
Recognizance, or as a Bond only. 


And I, being of Counſel for Philips the Aſſignee, 
argued, that this Recognizance ſhould be taken and 
paid as a Recognizance. 


1 It 


— YI 


It is the Acknowledgment before a competent Judge, 


that gives a Recognizance its Force, Hob 196. Hall and 


inofield's Caſe; the Inrolment of it, is what is done by 
a miniſterial Officer only, and is made uſe of as a 
proper Method for the Preſervation of the Security 
for fafe Cuſtody, and for the notifying it to others; 
this is further proved by the Authorities that ſay, the 
Recognizance binds the Land from the Time of the 


| Caption. 1 Vent. 360. Hob. 196. So that if the Cog- 


nizor acknowledges a Recognizance, and aliens the 
Land, or dies before Inrolment, yet the Recognizance 
ſhall bind the Land in the Hands either of the Alie- 
nee, or the Heir. 


What is ſaid in Hob. 106. in Hall and Wingfeld's 


Caſe, ſeems very material, viz. That the firſt Acknow- 


ledgment of the Cognizor of the Recognizance binds his 
Perſon and his Lands; as a Record from that Time, 


ſo that the very Acknowledgment of a Recognizance 
before a competent Judge, alone makes it a Record 


before the Inrolment. 


And, with Submiſſion, it is very reaſonable ic ſhould 
be ſo, I mean, that the Recognizance without the In- 
rolment, {ſhould be a perfect Recognizance. Since the 
Party, who 1s to give the Security, has done his Part by 
acknowledging the Recognizance the Judge, or Maſter 
in Chancery, that takes it, has alſo done his Part, by ſub- 
{cribing the Caption; and after all this Solemnity, 
thall the Neglect, or Nonfeazance of the Officer (an 
Officer purely miniſterial) prevent this Lien from being 
of any Force, by the not inrolling it? This ſeems very 
unreaſonable. 


I muſt own, there 1s. a material Difference betwixt 
a Recognizance in the Nature of a Statute Staple; or 
Statute 
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Statute A, kin by Virtue of the Sus of 
Afton Burnel, (viz. 13 Ed. 1. or other AQs of Parlia. 
ment impowering the taking of ſuch uten and a 


Recognizance at Common 1 


It is moſt true, that thoſe Statutes Merchant or 
Staple, that are taken by Virtue of the Statute of 4&4 
Burnel, or other Acts of Parliament, require particular 
Circumſtances to be obſerved in the taking of them; 
and if in the taking of thoſe Statutes, Staple or Mer. 
chant, the Acts of Parliament are not purſued, then 
they have not the Force of a Recognizance. 


And it muſt be admitted to be a favourable Con- 
ſtruction of the Judges, to allow {ſuch Recognizances 


Wi defectively taken, to have the Force of Bonds, by Rea- 
1 ſon of the obligatory Words that are contained in them. 


As for Inſtance, the Statute of Acton Burnel re- 
quires, that a Statute Merchant or Staple that 1s given, 
{hall have two Seals affixed to it, (viz.) the Seal of the 


Cognizor, and the King's Seal, appointed for that 
Purpoſe ; and to the ſame Effect it is enacted by the 
Statute of 23 Hen. 8. cap. 6. in the Caſe of Statutes 


taken by either of the Chief Juſtices. 


36 Now where the Caſe has happened, that only the 
. Seal of the Cognizor or Debtor was affixed to the Re- 
Ui cognizance, this was void as a Recognizance ; and in 
WG. Cro. Elix. 355, 461, 544. 2 Kol. Abr. 149. Aſme verſus 
„ Hollingworth, after many Arguments, and with great 
. So a Recog- Difficulty, it was reſolved, that chis Recognizance, 
5 1 being void as a Recognizance, might however be ſued 
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- This (I ſay) is a Ro Conſtruction; becauſe a 
Delivery, as well as Sealing, is neceſſary to make a 
Bond; and if Non eſt factum were pleaded to a Recog- 
nizance ſo taken, it would be ſtraining pretty far, to 

make a Debtor's Acknowledging a Writing, as his Re- 
cognizance, to amount to the Delivery of it, as his 


Deed. 


It is plain, where an Act of Parliament gives a par- 
ticular Power of taking a Recognizance or Statute, that 
this Act of Parliament muſt be obſerved, and the 
Circumſtances required thereby, complied with ; and 
if omitted, the Recognizance intended to be given, 1s 
not a Recognizance. 


Yet it is otherwiſe in Caſe of a Recognizance at 
Common Law (as ours in the Principal Caſe is) 
acknowledged before. a Maſter of this Court, and 
where the Acknowledgment or Caption of it before a 
Judge, or Maſter, gives the Lien it's Force. 


There is indeed an Ac of Parliament made for the 
entering or inrolling of Statutes and Recognizances 
out of Regard to Purchaſors; as the 27 Elie. cap. 4. 
which requires Statutes to be brought within four 
Months after the Acknowledgment of them to the 
Clerk, to be entered on the Roll; and it is thereby 
enacted, that the Statutes ſhall be entered on the Roll 
within fix Months after the Acknowledgment ; elle, 
quoad any Purchaſor, they ſhall be void. 


But this very at ſhews, thar before: the making 
thereof, the Statute needed not be entered on the Roll 
at all, and that even ſince, it need be entered only 
in the Caſe of a Purchalor ; whereas in the prin- 
cipal Caſe, there is no Purchaſor concerned, and 
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the Recognizance is only made uſe of againſt the Heir, 
Executor, or voluntary Deviſee of the Lord Fairfax, 
the Cognizor thereof. 


Therefore, ſince the Recognizance receives its Force 
from the Acknowledgment, ſince it binds the Lands 
of the Cognizor from the Acknowledgment, ſince it's 
a Record from the Acknowledgment, we humbly in- 
fiſt, it is from that Time a Recognizance; and to be 


paid as ſuch. 


But if an Inrolment ſhould be thought neceſſary, 
ſuch Inrolment, where no Purchaſor is concerned, 
is not confined to the Life of the Party, but, as we 
conceive, may be done at any Time. 


Therefore, we pray, as to this Recogmzance, which 
appears to have been given before one of the 
Maſters of this Court, that we may be, even nom, 
at Liberty to inroll it; and this we conceive moſt 
reaſonable. 


For it appears, in this Caſe, that the Security, which 
the Lender ſtipulated to have for his Money, was to 
be a Recognizance; it appears, that the Debtor agreed 
to give a Recognizance for the Security; it is plain, that 
in Confidence of this, the Money was actually lent; 
it is as plain, that the moſt worthy and material Parts 
of this Recognizance, I mean the Acknowledgment 
and Caption, are all of them perfected. 


So that what remains to be done, is only by the 
miniſterial Officer to inroll it; and the Creditor ought 
not to ſuffer for the Neglect or Omiſſion of the 
Officer. 


1 In 
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th. 


In Equity, where there is the Covenant, or Agree- 
ment of the Parties, if made on a full and valuable 
Conſideration, whether it be to mortgage, or convey 
Lands, the Court will compel an Execution. If I 
Covenant, in Conſideration of Money lent, to 
mortgage fuch Lands for it, this, in Equity, is a 
Mortgage, and ſuch a Lien upon the Land, as that, 
if the Covenantor die, the Heir 1s bound by it, though 
not named; fuch a Lien upon the Land, as that, if the 
Covenantor become a Bankrupt, his Land thus 
covenanted to be mortgaged, ſhall not be liable to 
the other Creditors on the Commiſſion of Bankruptcy. 
So that it is no Objection, that the other Creditors will 
be prejudiced by the Inrolment of this Recognizance, 
for the other Creditors are as much prejudiced, in the 


Caſe laſt put of the Bankruptcy. 


If it were admitted, that the Recognizance, for 
want of an Intolment, is an imperfect Security, juſt as 
a Mortgage, if made by way of Feoffment, would be 
void for want of Livery ; yet, as in ſuch Cafe, where 
the Security is made for a (4) full and valuable Conſi- () vide 
deration, a Court of Equity would make it good, ante in 
though againſt a mean Creditor by Judgment; in the Lox 
{ame Manner will Equity help this imperfect Security, 1 
if it be imperfect for want of an Inrolment; it being 
agreed on all Sides, that the Security ſhould be a Re- 
cognizance, and in Confidence of this, the Money 
actually advanced. 


And it is plain, when the Recognizance is inrolled, (if 
that be requiſite,) the Inrolment ſhall relate to the 
Acknowledgment, and make it perfect ab initio. 


So that we humbly take it, the Recognizance, though 
not inrolled, is a good Recognizance, or if an Inrol- 
ment 
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2 | — —5rðỹEJ, 
ment be requiſite, we are ſtill at Liberty to inroll it, 
and that it ſhall take place as a Recognizance, 

On the other Side it was alledged, that without In- 
rolment this Recognizance was no Record; nor could it 
be given in Evidence as ſuch; and though no preciſe 
Time was fixed for the Inrolment of it, it was, how- 
ever, reaſonable to follow the Equity of the 13 Ed. 1. 
cap. 4. which provides for the Inrolment of Statutes 
Merchant and Staple; and that, by the Courſe of the 
Petty-Bag, they never inrolled Recognizances after fix 
Months, without a Special Order to do it nunc pro tunc. 
That in this Caſe Application had been made to the 

. Maſter of the Rolls for Leave to do ſo, who had re- 
4 fuſed it; and particularly Sir Foſeph Fekyll inſiſted, that 
bl this Security ought to be deemed only as a Debt by 
8 Simple Contract, and not as a Bond, in regard it did 
W not appear to have been delivered as a Deed. 

i Lord Chancellor: There 1s a juſt Suſpicion upon the 
7 Security, that this Recognizance was otherwiſe ſatisfied 
1 or ſecured, it not having been all this while inrolled; 
A and whenever the Court permits the Inrolling of a 
"ol Recognizance, after the Time elapſed, it always takes 
0 (a) To this Care not to hurt an intervening (a) Purchaſor ; and as 
1 ne Ce er that may happen to be the Caſe here, therefore 
„ Fothergil Philips is to be looked upon as a Bond-Creditor only, 
„ verſus Kend- | | . . . 
if rick, 2 Vern, the Sealing and Acknowledging thereof ſupplying 
5 234. the want of Delivery. 

f Os. | Northey verſus Strange. 

Sir John Tre- | | : 

. Freeman of London has no Wife, and has Iſſue 4. 

RN} a Son, and B. and C. Daughters, C. marries a- 


in Chan. gainſt her Father's Conſent, by which Means ſhe ne- 

UP ver had any Portion ; afterwards ſhe dies in her Fa- 

ther's Life-Time, leaving a Son D. F 
- 7 be 


1 


De Term. J. Hill. 1716. 341 


The Freeman makes his Will, wherein, taking No- 
tice that he had given to his Son 4. 400 J. and to his 
Daughter B. 1000 J. in full of their Orphanage Part 
by the Cuſtom, he deviſes 500 l. to his Grandſon D. 
and, after ſome other Legacies, gives one Moiety of 
the Surplus of his Perſonal Eſtate to his Son 4. the 
other Moiety to his Children and Grandchildren. 


Afterwards the Freeman, in his Life- time, gives ſe- 
veral further Sums, at ſeveral Times, to his Son, a- 
mounting to 600 J. more, the Certainty whereof does 
not appear under the Freeman's Hand, but does ap- 
pear by the Son's Anſwer in the Cauſe; and then the 
Freeman dies, leaving his Daughter B. enſient with a 
Child which was afterwards born. 


iſ, It was admitted by the Counſel on both Sides, (a) Salk. 


426. 2 Vern, 


and decreed by the Court, that there being no Wife 612. 


of the Freeman, (4) the Children were intitled to one where a 
Moiety, the other Moiety being the dead Man's Freeman of 


London leaves 


Part. 3 no Wife, 


. the Children 
are intitled to one Moiety, and the other Moiety is the dead Man's Part. 


24ly, It was admitted by Counſel, and ſaid to have Grandchil- | 


dren of a 


been ſo determined, and ſettled, that a Freeman's Freeman 
Grandchild (where the Grandchild's Father was never are nor 


Within the 


advanced in the Freeman's Life-time, and died before Cuſtom, 
the Freeman, leaving a Child,) (H) was not within the 2. n 


for an Or- 


Cuſtom ; and that only the Freeman's Children were phanage 


within the Cuſtom, to come m for an Orphanage 1 
Part. | 426. 


I Vern, 397. 


OO — 340, 


— 
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. ' 3dh, It was decreed, that whereas the Freeman's 


ſeveral Sums Son A, was by the Freeman's Will mentioned to have 


from the 


Freeman, had 400 l. and conſequently the Quantum of A's Ad- 


the Certain- | | | . 
79 vancement appeared under the Freeman's Hand, yet 


does appear; this (a) very Declaration, by the Cuſtom, let the Son 
che ene in for his Orphanage Part; and though the Son A. af. 
ſeveral other terwards received farther Sums amounting to 6001 


Sums, the : 4 | 25. "70 | 
Certainty from his Father the Freeman, and the Certainty thereof 


of which appeared by his own Anſwer, yet theſe Sums which 
PP * | 


d t ap- 2 1 . f 
06. e were additional Gifts to his Advancement, being 


wiſe ban with the other 4001. brought into Hotchpot, would 


by the Son's 


Anſwer; not be a Bar to his Orphanage Part. 


the Son not | | 
barred, but ſhall come in for his Orphanage Part. (a) 2 Vern, 630. 


Onedeviſs Aihly, That the Child of B. the Preeman's Daughter, 


„nn Pe Who was in Ventre ſa Mere at the Freeman's Death; 


his Chi ſhould not take; in regard a Deviſe to one's Children 

Grandchil- and Grandchildren ſhould, prima facie, refer only to 

2 1.98 ſuch Children and Grandchildren, as were living at the 

nach! . « . . ; 

in Vere ſa Time of the making of the Will; but if a Deviſe 

Mere ave were to my Children and Grandchildren living at my 

Death, ſhalt Death, a Child in Ventre ſa Mere might, in ſuch 

not takes Cafe, be ſo far regarded, as to be looked upon as 

ſecus had it "= 00 8 

been to the LIVINT (%. 

Children 5 8 a E 

and Grandchildren living at his Death. (5) Vide ante the Caſe of Beale verſus Beale. 
urin ( 


57hly, That the Son 4. ſhould not come in for a Share 
of the remaining Surplus, he being, by the Words of 
the Will, ſeparated from the other Children, (vi4,) the 
Deviſe being of one Moiety of the Surplus to the 
Teſtator's Son A. and the other Moiety to his Chil- 
dren and Grandchildren, ſo that the Son 4. was in- 
tended to have only a Moiety. 


1 a 6thly, 


* A. Sl. Ld 
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Sthly, That the Children and Grandchildren muſt Children 
take per Capita, and not per Stirpes; they all taking in 8 
their own Right, and not by way of Repreſentation, muſt take 


per capita, 


It hly, That a Legacy of Foo , being given to 4. (a) ey 
and if A. died before twenty-one, then to B. upon A.'s we £ ante 
dying before twenty-one in the Life of the Teſtator, d 1 
this was not a lapſed Legacy (a), but ſhould go over / S. ell, 


to B. | 


Onions verſus Jyrer. CGifegr, 
3 e 


NE by Will duly executed and atteſted by three per 
Witneſſes, who {ſubſcribed the ſame in the 2 vern. 
Preſence of the Teſtator, deviſed Lands to Truſtees, to 741. 


Preced. in 


{everal Uſes under which the Plaintiff claimed. Chanc. 450. 
| | | 5 Ina Will 
deviſing Lands, three Witneſſes muſt ſubſcribe in the Preſence of the Teſtator. 


He afterwards made another Will of the ſame Lands, A Will or 


deviſing them to other Truftees, but to the ſame „ng? 
Ules, and there was a Clauſe, in this laſt Will, re- formerWill, 
roking all former Wills; but in this laſt Will, tho' Wibeavy | 
ſubſcribed by the Teſtator, and atteſted by three Wit- three Wit- 

neſſes, yet the Witneſſes did not ſubſcribe their Names this need not 
in the Preſence of the Teſtator. bein the Pre- 


ſence of the 


Teſtator. 
Upon which the Teſtator's Heir at Law laid claim 
to theſe Lands; and the Queſtion was, whether this 
laſt Will, which was admitted to be a void Will quoad 
the Lands in Queſtion, ſhould yet be a good Reroca- 
tion of the former Wil? 


1ſt, 


_ r ä r rn reer at = 1 * — n 
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(a) Sect. 5. 
(5) Se &. 6. 


(c) Ante 
11. 


— 
* 


1ſt, The Diverſity betwixt the Penning of the two 
Clauſes in the Statute of Frauds was obſerved ; (ſeil.) 
the Clauſe relating to the Deviſe of Lands (a) requires, 
that three Witneſſes muſt ſubſcribe in the Preſence of 
the Teſtator; but the Clauſe of revoking former Wills 
(b) ſays, that no Will in Writing of Land ſhall be re. 
voked, unleſs it be by ſome 9: Will or Codicil in 
Writing, or Writing declaring the ſame, ſigned in the 


(c) Preſence of three or more Witneſſes ; ſo that this 


laſt Clauſe does not direct that the Writing, which re- 
vokes, ſhould be ſubſcribed by three Witneſſes in the 
Teftator's Preſence ; but a Will of Land muſt be ſub- 
{cribed by three Witneſſes, and that in the Teſtator's 
Preſence. 


But then it was inſiſted, that this laſt Will, notwith- 
ſtanding the. uſual Clauſe of revoking all former Wills, 
ſhould not revoke the firſt Will; for that the revo- 
king Claule in the Statute requires, that ſuch Revo- 
cation ſhould be by a Will, which (it was ſaid) muſt be 
a good and effectual Will of Land, and this laſt Will was 


not ſo; neither was it à good. Gadicih or ſo müch as a 


A void Will 
or Codicil, 


Writing declaring an Intention of Revocation; for that 
this Writing, (ſuppoſing it to be a good Will, ) was yet 
ſo far from intending. to revoke the former Will, that 
it gave the Land exactly to the ſame Uſes ;. now the 
Revoking intended by this Clauſe of the Statute was 


ſuch, as ; ſhould be made purely with an Intention to 


revoke or deſtroy a former Will; and ſo it was held 
and reſolved: in the Caſe of Peclſto vie ow in 
5 Mos 258. © Show. 89. 


2 Chancellor : 1 * allow of the Caſe of * 


though there ver ſus Speak, in regard there the ſecond Will deviſed the 


be a Clauſe 


of revoking 


all former Wills, will not however operate as a Revocation. 


Lands to the ſame Perſon to whom they had been 


7 deviſed 


8 
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deviſed by the firft Will; and therefore it may be truly 
ſaid, that the ſecond Will did not intend to revoke 
the former, but rather to confirm it. N 


But ſuppoſe, in the latter Will, in that Caſe, there 
had been no Deviſe of the ſame Land to the ſame 


— 


perſon, or if the latter Will had only extended to 


the Perſonal Eſtate, and not to the Lands in Queſtion, 


then the general Clauſe of revoking all former Wills, 


might have been a good Revocation. 4 

But a {ſecond Will deviſing Lands to the ſame Per- 
ſon as the former, and revoking all former Wills, 
and this ſubſcribed by three Witneſſes, but not in the 
Teſtator's Preſence, {hall never revoke the former 
Will, ſo as to let in the Heir; nay, if by the latter 


Cancelling 


a former 


Will by 


iſtake, or 


on a Pre- 


ſumption 
that a latter 
Will is good, 


Will the Premiſſes in Queſtion had been given to a which 


third Perſon, it ſhould never have let in the Heir, in 


proves void 


will not let 


7 


regard the Meaning of the ſecond Will was, to give in che Heir. 


to the ſecond Deviſee, what it had taken from the 
firſt, without any Conſideration had to the Heir, 
and if the ſecond Deviſee took nothing, the firſt 


could have loſt nothing ; or if the firft Will had been 


cancelled by the Teſtator's Directions, upon a Pre- 
ſumption, that the ſecond Deviſee was to take the 
Premiſſes by the ſecond Will, ſuch a Cancelling ſhould 
not have profited the Heir, becauſe it would have 
been a cancelling proceeding from a Miſtake : It is no 
more, than if the Teſtator, being Sick, and having his 
two Wills under his Pillow, ſhould, by Miſtake, give 
his laſt Will to be cancelled, or order one to cancel 
his Firſt, who, by Miſtake, cancels his Laſt. 


And ſo in the principal Caſe, though the firſt 
Will was ordered by the Teſtator to be cancelled, 
and the fame was in Fact cancelled accordingly, yet 
all, this being upon a Preſumption, that the latter 


+I -- Will 
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as ac xt. 4. 4. 


———— 


Will was good, and duly executed, it is properly 
relievable under the Head of Accident. Wherefore 
let the Heir be enjoined, and the firſt Deviſee hold and 


enjoy. | 


One makes 


Duplicates In this Cauſe it was faid by Sir Thomas Powts, and 
of his i not denied by any, that if a Man, having two Dupli- 


and cancels 


one of the cates of his Will, cancels one of thele Duplicates 


pony 11 with an Intention to deſtroy his Will; this is a good 


vocation of Revocation of the whole Will, and of both the Du- 


the whole 


Will. plicates; and that this was Sir Edward Seymour's 


Caſe. 1 


1 — — r = 
* 


D E 


D E 


Term. Paſche, 


1 


Basgot verſus Oughton. Caſe 92. 
| Lord Chan- 
8 | cellor Cow- 
IR Edward Bagot married the Daughter and Heir ber. 
x) of Sir Thomas Wagſtaff, and for raiſing Part of * —— 
Mrs. Wagſtaff's Portion, Sir Thomas Wagſtaff mortgaged Mortgage- 
Part of his Eſtate for 35004. and died, leaving Lady Money not 


| : ; ſuable in E- 
Bagot his Daughter and Heir, quity, unleſs 


| | Covenantor 
receives the Money; as where a Feme Sole, ſeiſed of Lands, mortgages, and marries B. and the 


Mortgage is aſſigned, and B. in the Deed of „ covenants to pay the Money and dies, 
his perſonal Eſtate not liable in Equity to pay the Mortgage-Money. 


The Lady Bagot afterwards joined with her Huſband 
Sir Edward in a Deed and Fine, whereby ſhe ſettled her 
Eſtate on her Huſhand and her ſelf, and the Heirs 
Male of the Body of her Huſband. 


It happened, that the Mortgagee wanting his Mo- 
ney, Sir Edward joined in an Aſſignment of the Mort- 
gage, and covenanted that he, or his Wife, or one of 
them, would pay the Money. 


Afterwards Sir Edward Bagot died, leaving Sir Waker 
his Son by his ſaid Wife, and his Lady intermarried 
with the Defendant Colonel Oughton, and died. 


And 


* 


* er ſs 
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And the Queſtion being, whether, by Reaſon of 
the Covenant from the ſaid Sir Edward Bagot, for the 
Payment of this 3 500 J. Mortgage - Money, Sir Edwards 
perſonal Eſtate ſhould be liable to pay the ſame e 


It was decreed by Lord Chancellor; that this Co- 

venant by Sir Edward ſhould not oblige his perſonal 

Eſtate to go in Eaſe of the mortgaged Premiſſes; for- 

(a) Vide the aſmuch as the Debt being (a) originally Sir Thomas Wag- 
Caſe of Lve- . 5 5 

hn verſus ſtaff 's, and continuing to be ſo, the Covenant upon 

Evehn, poſt. the transferring the Mortgage was an additional Secu- 

rity for the Satisfaction only of the Lender, and not 


intended to alter the Nature of the Debt. 


From hence, as it ſeems, it may be inferred, that if 
a Feme Sole makes a Mortgage, and receives the Mo- 
ney, and marries, and then the Mortgage is transfer- 
red, the Huſband joining in the Aſſignment, and cove- 
nanting to pay the Money, the Wife, or the Heirs of 
the Wife, upon the Death of the Huſband, ſhall not 
compel an Application of the Huſband's perſonal E- 
fate for the Payment of this Mortgage-Money. Secus 
if the Huſband had received this Money. 


ci 93. Dean aud Chapter of Dublin verſus 


Lord Chan- | 

cell Cow- = Dowgat EF, 

per. 

2 HE Arch-deacon of Dublin moved for a Manda- 
r lies . > A | 

on a Rule, or mus in the Court of King's Bench in Ireland, to 


p54 ally be directed to the Dean and Chapter of Dublin, 

' commanding them to admit him to -a Stall in the 

Cathedral Church of Dublin, and to a Vote in the 
Chapter. — 


9 


% ® » 0 f 
* 
. , 6 * : a 
1 - 8 ; | 
* 4 . * . | 
5 5 — * 8 k s ” q y th ts 4 . - 
4 9 - 2M . 34 ang «as __ „e. — #4 2 4 . * * 71 0 4 *. 4 g 
„ neee 313 . pn A 2 nmel. . £ 3 r 22 n * if -" 
„5 * - 5 _w "PF * 
q 4 i 1 . * 
1 0 : * 4 * 
* 9 | " 4 * - - * ; 
0 ; . a 8535 ol , FRIES 
, P : 1 a 4 , e 
1 L F 3 , 
93 '# # TI 1 IF Yr FY 
a * | 9 . 
of . * by 
. « " 
"% - ” * x . 1 . 4 a IVE 1 TI * — — _ — 
N * — 4 Te 1 of © 1 : G 
* * #. * * > 
"ks ; 
L p - 
- 


And upon that Motion, and Arguments thereon, 


the Court of B. R. there granted firſt a Mandamus, then . 8 
an Alias, and at laſt a peremptory Mandamus. 


ee the Dean and Chapter EaSnght: A Writ of 
Error iſſuing out of the Court of Chancery here, and 
returnable in the Court of B. R. at Weſtminſter ; and 
it was moved, in regard the King's Bench in Ireland 
had not made any Return to the Writ of Error, that 
the Court of Chancery would order them to make 
their Return, and in the mean Time to ſtay all the 


RN upon the Mandamus. 


For which Purpoſe it was inſiſted, iſt, That a Writ 
of Error was a Writ of Right, and the King's Writ, 
and the only Remedy that the Subject had to be re- 
dreſſed, when wronged by the erroneous Proceedings 1 in 
an Inferior Court; as the Court of King's Bench in 
Ireland was, with Reſpect to the Court of King's (a) _ poſt 
ir 70 ryer 


Bench in (a) England. verſus Bar- 


nard. 


2dly, That if a Writ of Error did not lie in this 


Caſe, on Account of its not being a judgment, but 


only a Rule upon a Motion; yet the Court of B. R. in 

Ireland ought to return this; like the Caſe, where the 

Statute of 2 1 Fac. 1. cap. 23. ſays, * That after Iſſue 
“joined, a Habeas Corpus ſhall not remove a Cauſe out 

* of an Inferior Court”, {till-the Inferior Court ought 

to make their (b) Return to the Court from whence (5) Carthew 
the Habeas Corpus iſſued, of the {pecial Matter, tho 7. e 
they have Liberty to proceed notwithſtanding, 


3aly, That upon a Mandamus, ſince the Statute re- q 
lating to Mandamus's (c), which allows ſpecial Plead- () 9 ne, | 
ings to it, it is plain Error lies; but however, there | 
ought to be a Return to the Writ, TENT 
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On the other Side it was ſaid, that it was very 
true, ſince the Statute which allows ſpecial Pleadings 
to a Mandamus, Error lay of a Judgment thereon j be. 
cauſe it is now in the Nature of an Action, and Coſts 
are given by the Statute for that Side which prevails. 


But this is no Argument that Error lies of a Man- 
damus where there is no Plea to it, and only a Rule 
awarded for the Mandamus, which 1s not in Nature 
of a Judgment. 


That the late Statute of Mandamus's did not extend 
to Ireland; ſo that there could be no {ſpecial Plead- 
ings, by way of Replication to it, as now there may 
be in England. 


That this was like a Prohibition granted upon a 
Motion, of which no Writ of Error lies; as was ad- 
judged in the Houſe of Lords in the Biſhop of S. Da- 
vid's Cale, who moved for a Prohibition in the King's 
Bench to ſtay the Proceedings in the Archbiſhop's 
Court, in order to his Deprivation, and the Court of 
King's Bench denied it; and on that, the Biſhop of 
S. David's brought Error m the Houſe of Lords, who 
held it did (a) not lie; which was apprehended to be 
the {ame Caſe. But if there was a Declaration upon a 
Prohibition, and Judgment given thereupon, in ſuch 
Caſe Error would lie. : 


But it being ſaid, the Court of B. R. in Ireland were 
diſpoſed to ſhew all Obedience and Reſpect to the Court 
of Chancery, and only defired Time to conſider what 
to return, doubting whether this Writ of Error lay, and 
that they would ſubmit, until they ſhould make a Re- 
turn to the Writ of Error, to ſtay Proceedings upon the 
Mandamus ; the Court gave them their own Time. 

1 — — 
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On this Occaſion Parker C. J. (who together with 


C. J. King, and C. B. "Bury, were deſired by Lord 


Chancellor Cowper to aſſiſt at the Motion, ) ſaid, that the 
Court of Chancery might ſuperſede this Writ of Error 
quia improvide emanavit, if it were ſo. 
Alſo he ſaid, that a Mandamus, ſince the late Sta- Writ of Er. 
tute, was in the Nature of an Action, ſpecial Repli- e an 


ment on a 


cations, and Pleadings therein being admitted, and Coſts Mandanus, 
given to either Side that prevailed : —_— 


remptory 
7 - Z | ' Mandamns. 
And that a Caſe had happened in the King's Bench, 


where Judgment was given upon ſpecial Pleadings upon 
the late Statute, for the Mandamus, and the Defendant 
brought Error, and it was admitted Error lay; yet 


this was held to be no Superſedeas to the peremptory 


Mandamus ; for that ſuch a Conſtruction would quite 
defeat the End of the Statute, and prevent the Officer, 
who was choſen annually, from having any Fruit of 
the Mandamus. 9 


And King C. J. took Notice, that the Words of the 
Statute were, that in caſe Judgment were given for the 
Mandamus, a (a) peremptory Mandamus ſhould be granted (,) vie 
without Delay. SR. 2. 
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Caſe 94. 


Lord Chan- 
celloar Cow - 


per. 


Term. S. Trinitatis, 


D E 


1717. 


V. ane verſus Fletcher. 


* R Henry Fletcher, having a eat Eſtate in 
Fee- ſimple in Cumberland, and being converted to 
the Popiſh Religion, conveyed his Eſtate by Settlement 
to Truſtees in Fee, in Truſt that he ſhould have a 
Rent-Charge thereout for his Life, and then in Truſt 
to ſecure his Siſters Portions ; and afterwards to the 
Uſe of Henry Fletcher, a remote Relation and a Papiſt, 
for ninety-nine Years, if he ſhould ſo long live; Re- 
mainder to the Truftees and their Heirs during the Life 
of the ſaid Henry Fletcher, to preſerve contingent Re- 
mainders, Remainder to his firſt and other Son in Tail 
Male ; and for Want of ſuch Iſſue, to Sir Henry's 
Nephew Richard Vane for his Life, and fo to his firſt, 
Oc. Son in Tail Male, upon Condition to change his 
Name from Vane to Fletcher, with Remainders over. 


Sir Henry Fletcher died without Iſſue, and Han 
Fletcher the Papiſt had no Iſſue, and Richard Vane the 
Remainder-man, together with the Siſters and Heirs at 
Law of Sir Henry Fletcher, brought their ſeveral Bills, 
ſetting forth, that Henry Fletcher, being a Papiſt, was 


f — 


— 
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by the Act of the 11 C12 V. 3. cap. 4. ſet. 4. diſabled to ; 
take any real Eſtate, or any Truſt thereout ; wherefore | 


their reſpective Bills prayed, that the reſpective Plain- 
tiffs ſhould be let into the Poſſeſſion of the Premiſles. 
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Lord Chancellor at firſt inclined to direct an Iſſue to 
try, whether Henry Fletcher was a Papiſt at the Time 
that this Remainder ſhould have veſted in him ; and 
this was deſired by the Plaintiffs; but in regard the quty not 
AR of Parliament inflicted a Forfeiture and Diſability, erat, 
(for which Reaſon it was to be taken ſtrictly,) and the Advantage 
laid Henry Fletcher being above eighteen Years of Age v 
at the Time of the making of the Settlement, and fo 
not within the Clauſe of retrieving the Eftate, by re- 
turning to the Proteſtant Religion, (which probably 
was (a) intended by the Parliament,) his Lordſhip would ) vide poft 
not aſſiſt the Plaintiffs ſo far, as to direct an Iſſue to the Caſe of 
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5 nt | Iiſue to the Ca 
2 try, whether the ſaid Henry Fletcher was a Papiſt, at the. 7k, & 


WM Time when the Settlement was made; but left the Heir Lord Mac- 
4 1 1 clesfield's O- 
1 at Law, and the Remainder-man, to go on and try pinion there- 
| their Ejectments upon ſeveral Demiſes; and directed, ”: 

that none of the Truſt-Terms, or Eſtates in the Set- 

tlement, previous to the ſaid Eſtate limited to Henry 

Fletcher the Papiſt, or meſne betwixt the Papiſt and 

Mr. Vane the Remainder-man, ſhould be given in Evi- 

dence, or inſiſted upon; to the Intent it might be 

tried, whether Henry Fletcher, who was ſtrongly affirmed 

to. be 2 Papiſt, (but had on the other Side controverted 

it,) was capable of taking or not; and who had the 

Title, in caſe Henry Fletcher the Papiſt was not capable 

of taking; the Remainder-man inſiſting, that the Li- 
mitations to the Papiſt being void, therefore he was to 

take preſently ; and the Heir inſiſting, that the Re- 

mainder-man was not to take until Hetcher the Papiſt 

thould be dead without Iſſue ; and that in the mean 

Time the Eſtate ſhould deſcend to the Heir, as undiſ- 
poſed of by the Perſon that made the Settlement. 
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By the Sta- It is remarkable, that the Clauſe of the Statute 
rate again of 11 & 12 . z. made to prevent the Growth of 
of Popery, Popery, which ſays, © The next of Kin, that is a Pro. 


hn Af * treſtant, {hall enter and enjoy the Lands during the 


_ * « Life of the Papiſt, or until he ſhall conform”, ex- 
only ti 


Conformity, tends only to the Caſe, Where the Papiſt is under eigh- 


if above; teen at the Time that any Lands come to him; but 
eighteen, diſ- 


abled fr Where the Papiſt is above eighteen when the Lands 


ever. come to him, or in Truſt for him, ſuch Papiſt is ut- 
terly diſabled to take, and the Eſtate void; ſo that in 
the principal Caſe, Henry Fletcher the Papiſt being a- 
bove eighteen at the Time when the Limitation was 
made to him, his next of Kin made no Pretenſion to 
the Eſtate in Queſtion. 
8 a Alſo in this Caſe, there were certain Cuſtomary or 
of a Copy- Copyhold Lands, held of the Borough of Cocker mouth, 
= wr which the ſaid Sir Henry Fletcher was ſeiſed of, and 
helped in E- which could not paſs, but by Surrender. 
quity againſt | 
the Heir, | 5 | 

And on Behalf of Henry Fletcher, it was ſaid, that 
Sir Henry had done all that lay in his Power to 
ſurrender them, for he had made a Letter of At- 
torney to J. S. to ſurrender the Premiſſes, and the 
Steward or Tenants refuſed to accept them, inſiſting, 
that they ought to keep the Letter of Attorney; 
upon which they broke off, and no Surrender was 
made. But 


Lord Chancellor thought this a lucky Accident in Fa- 
vour of the Heir, which Equity ought not to deprive 
him of, any more, than if the Copyholder and the Lord 
had diſagreed about a Fine, which had prevented a Sur- 
render ; and that this being a voluntary Conveyance 
was not to be aſſiſted in Equity, like the Caſe of a Con- 

I | veyance 


N 


e 


83 — Sn 4 „ OT K Ab 
: 1 L . „ i 4 of 
4 4 [ 5 — 0 ſ F/ . d - I ; I = 
> 9 
— r — DALEY 2 — — "p< — wm 6 1 . 8 Ot n ** Py 


ae - 4 29% as . n 


Beſides, after all, it did not appear in this Caſe, that 
Sir H. Fletcher had done all in his Power for the ma- 
king the Surrender; for which Reaſon the Title to 
the Copyhold Premiſſes was declared by the Court to 


be in the Heir. 


Poole) & al verſus Ray. Caſe 95. 


SIR John Cordell, ſeiſed in Fee of a conſiderable E- A Mortgage 


ſtate in Suffolk, was indebted to Clement Ray the Executor 


Executor, 


Steward of his Courts, and who was an Attorney at whoreceives 
. | 1 | the Mort- 
Law, in 400 J. by Mortgage dated the 1 Jan. 1701. gage-Mo- 


taken in the Name of William Taylor; and afterwards > and 


Sir John Cordell in May 1704. died without Iflue, lea- to his Teſta- 
ving his two Siſters, Elizabeth King, and Margaret tor? 100i 


tors; after- 


Firebr aſs, his Heirs at Law. | wards it ap- 


h 3 : | MT pears, that 
the Mortgage had been ſatisfied in the Teſtator's Life-time; the Executor muſt refund, tho 


he had before paid the Money away in Debts, which he had not otherwiſe Aﬀets to pay. 


Elizabeth King died leaving an Infant Son, now one 
of rhe Plaintifts, but by her. Will deviſed her Moiety 
of the Eſtate to two Truſtees, the Plaintiff Pooley and 
one Golding, in Fee, in Truſt to join with the other 
Siſter Margaret, to raiſe by Sale, Mortgage, Cc. of ſo 
much of the Eſtate as was neceſſary, Monies ſufficient 
for the Payment of her Brother's (Sir John's) Debts. 


'The 


(a; Tho? ſee ante 60. Watts verſus Ballas, where a voluntary defective 


Conveyance to a Brother of the Half Blood was made good by this 
Court againſt the Heir, 
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The Creditors of Sir John Cordell brought a Bill 
againſt the Truſtees Pooley and Golding, to have a Sale 
for Payment of their Debts. 


And on hearing of the Cauſe, the — of the late 
Queen, an Account was decreed to be taken of Sir 
John's perſonal Eſtate ; and if that ſhould not be ſuffi. 
cient to pay the Debts, then the Truſtees were to join 

in a Sale or Mortgage to raiſe what Money was requi- 
ſite, and all the other Creditors of Sir John Cordell were 
to come in before the Maſter, to prove their Debts. 


In April 1709. Clement Ray the Mortgagee died, lea 
ving his Brother the Defendant Iſaac Ray Executor, 
who coming before the Maſter, and not admitting any 
of his Mortgage-Money to be paid, proved the Exe- 
cution of the Deed, and ſo got a Report for his whole 
Principal and Intereſt as due; which Report was after- 
wo. wards confirmed and made abſolute ; and the Money 
178 amounting to 700 J. was, all of it, on the third of No- 
1 vember 1711. paid by the Truſtees. 


/ 


W. Afterwards it appeared by a Copy of an Account, 
8 under Clement Ray's own Hand, that 353 J. 13s. 1d. 
1 had been paid by Sir Fobn Cordell in his Life- time. 


8 

Upon this, the Truſtees and Infant bring a Bill to 

| 13 . * . 

| be relieved againſt this Over-payment. The Detendant 
M9 pleaded the former Decree, Report, and Proceedings ; 
0 | but, it being the Caſe of an Infant, the Plea was 

| 
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Over- ruled. : 


"M Then the Defendant anſwered and inſiſted, that be- 
WW: fore any Notice of the Plaintiff's Demand on Account of 
5 this Over- payment, the Defendant, as Executor of Ray, 
1 had paid away this 7001, in the Debts of his Teſtator. 

l | | Maſter 
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Maſter of the Rolls Let the Maſter ſee, whether 
there has been a double Payment; and as to ſo much 4 
as has heen over-paid, it mult be allowed to the Plain- 
tiffs, end paid back by the Executor of Ray; and the 
Executor to be at Liberty to ſue ſuch Creditors, as 
through Miſtake he has paid, to make them refund. 


And there being an Appeal from this Decree to th 
Lord Chancellor Comper, his Lordſhip affirmed the 
Decree, declaring, that tho' this might be a hard Cale, 
yet if the Plaintiffs had a Right to be repaid their 
Money, which they had over-paid on the Mortgage, 
this Right could not be overthrown by the Defendant 
the Executor's applying the Money in any Manner he 
ſhould think fit; any more, than if an Executor at 
Law ſhould recover a Debt, and pay the Teſtator's . 
Debts with it, and afterwards this Judgment recovered 
by the Executor is reverſed in Error; the Executor muſt 
reſtore the Money to the Plaintiff in Error; and his 
having paid it away in Debts of his Teſtator, will not 
excuſe him from paying it back. 


So in the ſame Manner, if there were a Decree for 
the Executor to be paid a Sum of Money by the De- 
fendant, and the Executor, having received the Money, 
pays it away in Debts; and then the Defendant, againſt 
whom the Executor had recovered the Decree, brings 
an Appeal, and reverſes the Decree; the Plaintiff in 
the Appeal ſhall be reſtored to the Money. 


Secus if the Defendant had delayed the Appeal, and 
willingly ſtood by, whilſt the Executor paid away this 
Money to the Teſtator's Creditors; for this would be 
drawing the Executor into a Snare; but nothing of 


this Kind appearing in the preſent Caſe, affirm the 
Decree. 


Fa 5 Baſſett 
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Caſe 96. Baſſett verſus Clapham. 
Sir Joſeph p N | SO +9 
Jekyll Ma- NE after Marriage makes a voluntaty Settlement 
7 44 the of his Lands to himſelf for Life, Remainder to 
Truſtees to Truſtees to ſupport contingent Remainders, Remain- 
preſerve der to his firſt, Nc. Son in Tail ſucceſſively, Remain— 
Remanders der to himſelf in Fee; and contracting Debts, he after: 
wh _ wards makes a Conveyance of his Eſtate to other Tru- 


ment, de- ſtees for Payment of theſe Debts. 


creed to join 
in a Sale for Payment of Debts, 


The Creditors bring a Bill, and (int af) in- 

lift, that the Truſtees for preſerving contingent Re- 
mainders ſhould join in the Sale to deſtroy the contin- 

gent Remainders; and this came on by Conſent before 

Sir Joſeph Fekyll, who took Time to conſider of it, 

(a) Tippm alledging, that though in the Cale of Sir Thomas (a) 
ects Tippen, where Truſtees had joined in cutting off Re- 
OW mainders created by a voluntary bettlement, the 
Court, on a Bill brought by a remote Relation, had 

refuſed to puniſh them, as diſtinguiſhing betwixt a volun- 

tary Settlement, and one made on a valuable Conſide- 

ration; yet he had not known a Precedent, where 

(3) Ante the Court ever decreed the Truſtees to join in deſtroy- 
e ing the contingent Remainders; this being the (0) 
Polt Eye Reverſe of the Purpoſe for which they were at firſt 


verſus O. i 
3 "4 inſtituted. 


Manſel ver- | 5 
1 A. el, 1 * | s 3 bs | F 
, But this Cauſe coming on in Auguſt 1717, and a 


Precedent being ſhewn, where ſuch a Decree was pro- 
nounced, his Honour decreed, that the Truſtees ſhould 
join to deſtroy the contingent Remainders, and be in- 
demniſied, it being at the Suit of Creditors, and for 
raiſing of Money for the Payment of Debts. 


3 Note; 


3 
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Note; Sir Thomas Tippen's Cale was, where upon a 
Marriage, a Settlement was made by a third Perſon, 
to the Uſe of the Huſband for ninety-nine Years, 
Remainder to Truſtees during the Life of the Huſband, 
to ſupport contingent Remainders, Remainder to the 
Wife for Life, Remainder to the firft, Tc. Son of the 
Marriage, Remainder to the Heirs of the Body 
of the Huſband, Remainder ro the right Heirs of 
the Huſband ; there was no Iſſue of the Marriage, and 
the Remainder in Fee being contingent, in regard the 
Limitation to the Huſband was for Years only, and 
the Eſtate not moving from the Huſband, (for if it had, 
the Remainder limited to the Right Heirs of the 
Huſband would have been the old Reverſion,) the 
Truſtees joined to deſtroy this contmgent Re- 
mainder. 


And on this Caſe being cited, it was ſaid by the 


Maſter of the Rolls, that if a Son had been afterwards 


born, it would have been a Breach of Truſt ; but 
this Remainder to the right Heirs of the Huſband, 
being a remote Limitation, and not within the Conſi- 
deration of the Settlement, and voluntary, Equity 
would not puniſh it as a Breach of Truſt. 


Hayter, 
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Cate /. Hater, Heir of Ambroſ e Pile, Plaintiff; 


At the Rolls. 


Rod, ———— Defendant. 


(Argument for the Plaintiff Nayter a Pauper.) 


A. ſeiſed in | | | Cas. : | 
Fee demie A Mbroſe Pile had a Wife Margaret, and being ſeiſed 


to B. his Ex- | a . . 
enter e. in Fee of an Eſtate in Herefordſhire, by his In- 


for ninety- denture of Demiſe dated 20 Auguſt 1670. demiſes 


nine Years, 


in Trut the Premiſſes to a Truſtee (William Abrahall) his Exe- 


or himſelf cutors and Adminiſtrators for ninety-nine Years, in 


and his , : , 
Wife for Truſt for himſelf and his Wife Margaret for their 


their 15 Lives and the Life of the Survivor, and after the 


Lie of Death of the Survivor, in Truſt for the Heirs of their 
be uro, two Bodies; and in Default of ſuch Iſſue, then in 


and after 


the Death of Truſt for the Heirs of the Body of Ambroſe Pile the 
theSurvivor, . f _ 
in Truſt for Huſband 3 and in Default of ſuch Iſſue, in Pruſt 


eek gorge for the Heirs of the Survivor of the Huſband and 
elr LW 


Bodies; and Wife. 
in Default of 


ſuch Iſſue, then in Truſt for the Heirs of the Body of the Husband; and in Default of ſuch 


Iſſue, in Truſt for the Heirs of the Survivor of the Husband and Wife. Husband and Wife 
have Iſſue a Son, and the Husband dies, and then the Son dies in the Life of the Mother 
without Iſſue, the Mother adminiſters to her Husband and Son, and aſſigns this Term to 
the Defendant. Decreed her Aſſignee well intitled, and that the Term ſhould not go to 
the Heir of the Husband as Attendant on the Reverſion. | * | 


The Huſband and Wife have Iſſue one Son James 
Pile, the Huſband Ambroſe Pile dies; afterwards 


The Son James Pile dies in the Life of the Mother, 
being an Infant, and without Iſſue. 


Margaret Pile the Mother, having adminiſtred, as 
well to her Huſband, as to her Son, aſſigns this Term 


of ninety-nine Years to the Defendant Rod; where- 
upon, 


I | The 


— 


- 
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—— 


The Queſtion is, who is intitled to the Truſt of this 


Term? Whether it is attendant on the Reverſion, 


and conſequently belongs to the Plaintiff who is 
Heir at Law of this Ambroſe Pyle, and 1s intitled to 
the Reverſion in Fee expectant on this Term; or 
whether the Defendant Rod be intitled thereto, as 
Aſſignee of Margaret the Wife, who appears to have 
adminiſtred as well to her Huſband, as her Son? 


And, I take it, the Plaintiff as Heir at Law of this 
Ambroſe Pile, as he is intitled to the Reverſion, ſo is 
he intitled to the Truſt of the Term, and that this 
Term, in Equity, is attendant on the Reverſion. 


In ſpeaking to this Matter, I would beg leave to 


conſider, 


1/7, That this is not a Term in Groſs, but a Term 
created de novo, created by him, who, at the {ame 


Time, had the Inheritance, and conſequently diſtin- 
guiſhable in Law from the Former. 


2dly, That Equity favours that Conſtruction, by 
which Terms are looked upon as attendant on the In- 
heritance. 


34ly, That, in this Caſe, the Truſts declared touch- 
ing this Term (excepting ſuch Truſts only as are 
void) are all determined; and that therefore this 
Term ſhall attend the Inheritance. 


4thly, That in this Caſe, the Words Remainder ap- 
pointing to the Heirs of the Body of the Husband and 
Wife are good Words of Purchaſe, and not of Li- 
mitation, it being in Caſe of a Truſt of a Term. 
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De Term. J. Trin. 1717. 
And, in the laſt Place I ſhall mention ſome Caſes 
which, in my Apprehenſion, come up to the Princi- 


pal Caſe, and in which Terms have been decreed to 
attend the Inheritance. 


Then I would obſerve, that the Law itſelf 
diſtinguiſhes betwixt a Term created de novo, and a 
Term in _ 


In 10 Co. 87. (Leonard Love's Caſe,) and 1 Rol. 
Abridg. 831. Pla. 2. it is adjudged, that if one ſeiſed 
in Fee of Land, deviſes it to J S. and the Heirs 
Male of his Body for 500 Years, though this Term 
ſhall go to the Executors and Adminiſtrators of J. $. 
and not deſcend to the Heirs Male of the Body of J. 5. 
yet when J. S. the Deviſee of the Term dies without 
Iſſue Male, the Term {hall ceaſe, for the Benefit of 
the Teſtator's Heir at Law. 


But the Law 1s plainly otherwiſe in Caſe of a De- 
viſe of a Term in Groſs; and therefore, in 1 Rol. 
2 831. Pla. 1. Leventhorp and Aſbbey, where 

A. poſſeſſed of a Term of 500 Years, deviſes it to B. 


=# the Heirs Male of his Body, here, though B. the 


Deviſee dies without Heirs Male of his Body, yet the 
Term ſhall continue in B.'s Executors, and ſhall not 
revert for the Benefit of the Teſtator's Executors, as 
in the former Caſe, it will ceaſe for the Benefit of the 
Heir. So that it is plain, even the Law diſtinguiſhes 
betwixt a Term created de novo out of an Inheritance, 
(which is the preſent Caſe) and a Term in Gros. 


I muſt admit, that in the principal Caſe, the Term 
itſelf for ninety-nine Years is not determined, but is 


now in Being, it being a an abſolute Term at the Time 
of its Creation. 


4 But 
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But what I rely upon, 1s, that though the Term 
itſelf is not determined, yet all the Truſts declared 
touching it, are at an End; and that therefore the 
Term ſhall, in Equity, attend the Inheritance, which 
is the ſame Thing, with Regard to the equitable Con- 

5 ſideration of it, as if the Term itſelf were deter- 
5 mined, and conſequently that it belongs to the 
1 Plaintiff who has the Inheritance. | 
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In the next Place I would take Notice, that Equity 
favours the Conſtruction, whereby Terms for Years 
are looked upon as attendant on the Inheritance. 


The creating of theſe long Terms is a diſmember- 
ing of the Inheritance, and a creating of Fractions of 
Eſtates; but when Equity conſtrues the Term to be 
attending upon the Inheritance, this 1s again uniting 
the Term to the Reverſion, and reſtoring it to the In- 
heritance, from whence it was before taken. And Re- 
ſtitutions are always favoured at Law as well as in 
Equity. 
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Beſides, conſtruing a Term to attend the Inheri- 
tance, is an Interpretation in Favour of the Heir at 
Law ; and an Heir both in Law, and Equity, is pre- 
ferred to an Executor, or Adminiſtrator ; an Heir 
mult be of the Blood of the Anceſtor from whom he 

claims to inherit; nay, he muſt be of the whole 
Blood, for being of the half Blood will not ſerve his 
Turn; but an Executor, or Adminiſtrator, may not 


be of the Blood at all, but may chance to be a mere 
Stranger. 


5 
fag 


I ſhall only cite one Caſe in Law, and one in An Heir & 
Equity, in Relation to this Matter, viz. that an Heir e 
13 preferred to an Executor. 


In 
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(a) Vide 
ante Lingen 
verſus Soto- 
ray, & poſt 
Chaplin ver- 


ſus Horner. 


In 3 Levinx 47. Holt verſus the Biſhop of Wincheſter, 
there is this Caſe : An Incumbent of a Church pur- 
chaſes the Inheritance of the Advowſon and dies, and 
the Diſpute being betwixt the Heir and Executor, who 
ſhould preſent to the Church? 


It was objected for the Executor, that the Advowſon 
did not deſcend to the Heir, until after the Death of 
the Incumbent ; whereas by the Death of the Anceſtor 
the Church became void, and by this Means the 
Avoidance was levered from the Inheritance, and veſted 
in the Executor, as a Flower fallen. 


But adjudged, in Favour of the Heir, that all was 
but as one Inſtant, and where thoſe two Titles concur 
in one Inſtant, the Heir ſhall be preferred, as claiming 
under the Elder Right. 


And as the Law prefers an Heir to an Executor, 
even where there is a Concurrence of Right, ſo 
Aquitas ſequitur Legem, as every Day's Experience 
{hews, that an Heir ſhall compel the Perſonal Eftate 
out of the Executor's or Adminiſtrator's Hands, in 
Aid of the real Eſtate, to exonerate and clear the 
latter; which is a plain Proof, that the Heir, in Equi- 
ty, is (a) more favoured than the Executor, or Admi- 
niſtrator. 


But in the next Place (and what I pretty much in- 
{iſt on) it is to be obſerved, that the Truſts declared 
concerning this Term of ninety-years (ſuch of them 
I mean as are not merely void) are all determined, 
and conſequently, when the Truſts declared concerning 
this Term are all determined, the Term {hall attend 
the Inheritance, 
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It will, I preſume, be admitted, that if I am ſeiſed 
in Fee, and make a Leaſe for ninety- nine Years, with- 
out any Conſideration, and continue. in Poſſeſſion, 
and declare no Truſt concerning the Term, this Leaſe 
will be in Truſt for me and my Heirs, a Truſt attend- 
ing upon the Reverſion and Inheritance. 1 


And if this be ſo, where a long Term is created; 
1 and no Truſt declared, it brings me ſomewhat 
Hy nearer the Principal Caſe, (via) If a Man ſeiſed in 
Wi Fee, creates a Term for ninety-nine Years, and de- 
clares ſome Truſts of the Term, (vx) in Truſt for 
himſelf for Life, and afterwards in Truſt for his Wife 
for Life, and there ſtops without declaring any fur- 
ther Truſts; it ſeems plain, and has been reſolved, in 
Equity, that after the Truſts that are declared, ſhall 
be expired, the Term ſhall, from thenceforth, be at- 
tendant on the Inheritance. 


This brings me to the very Caſe now before the 
Court, (viz) that where a Man is ſeiſed in Fee, and 
creates a Term for ninety- nine Years, in Truft for 
himfelf for Life, and afterwards to his Wife for Life, 
and afterwards upon ſeveral other Truſts, that are ap. 
parently void; theſe void Truſts, are as no Truſts, 
and it is the ſame Thing as if, after the Truſts limited 
to the Husband and Wife for their Lires, no Truſts 
at all had been declared; for declaring a void Truſt, 
is declaring no Truſt. 


Then I fay, that in the Principal Cafe all the 
Truſts declared by this Deed, expectant upon the 
Death of the Husband and Wife, are void, either by 
Accident, or elſe they were originally void even in their 
Creation; and for this Purpoſe I muſt beg leave juſt 
to repeat them. The Husband, who created this 

5 A Term 


— 
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Term of ninety-nine Years, declares the Truſt there- 
of to be to himſelf and his Wife, for their Lives 
and the Life of the Survivor; this is good; and after 
the Death of the Survivor, then in Truft for the Heirs 
of the Bodies of the Huſband and Wife. 


Now this was a contingent Truft, and would haye 
been good, if there had happened to be ſuch a Perſon, 
as was Heir of both the Bodies of Hufband and Wife: 
But then it muſt have been ſuch an Iſſue of both theit 
Bodies, as ſhould have ſurvived them both, for Nemo 
eſt heres viventis ; but James Pile, the only Iſſue of the 
Marriage, dying after the Father, and in the Life- 
time of the Mother, he could not take as Heir of 
both their Bodies, and therefore this Limitation, 
which might by Poſſibility have been good, became by 
Accident, void. 7 


The next Limitation is in Default of ſuch Iſſue, 
(via.) in Default of Iſſue of the Bodies of the Huſ- 
band and Wife, then in Truſt for the Heirs of the 
Body of the Huſband Ambroſe Pile; but this is a void 
Limitation; becauſe it is a Limitation of a Truſt of a 
Term, after a Failure of Iſſue of the Bodies of the Hul- 
band and Wife. 


That a Limitation over of a Truſt of a Term, after 
a Failure of Iſſue, is void, is a Principle in Law. 


An Eſtate- tail is ſuch an Eſtate, as, in Notion of Law, 
may indure for ever; for which Reaſon at Common 
Law, before the Statute de donis, if a Man gave or 
deviſed Lands to another, and the Heirs of his Body, 
the Donor could limit no Remainder over; the Do- 
nor himſelf had but a (a) Poſſibility, which he could 
not limit over; much leſs can a Truſt of a Term bear 
ſuch a Limitation. 


4 | This 
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This was admitted in the Duke of (a) Norfolk's Caſe, 
and in Pollexfen's Reports, from fol. 2 4 to fol. 44. there 
are thirteen ſolemn Reſolutions, moſt of them with 
the Aſſiſtance of the Judges, and ry of them 
ſtronger than the principal Caſe, and in all of which 
it is ſolemnly decreed, that a Limitation of a Term, 
after a Failure of Iſſue, is void. 


The next Limitation is, to the Heirs of the Survivor 
of the Huſband and Wife, (via.) Ambroſe Pile and Mar- 
garet his Wife. 


But this Limitation of the Truſt of the Term is 
ſtill more plainly void, it being expectant on the Deter- 
mination of two Eſtates-tail; this is one remote Poſſi- 
bility upon another, and therefore clearly void, ſo as 
to have no Appearance of a Doubt. 


From whence it is evident, that all the Truſts de- 
clared concerning this Term are determined. 


iſt, The Truſts for the Huſband and Wife for their 
Lives, are determined by their Death. 


The next Limitation to the Heirs of their two Bo- 
dies was contingent, and proved to be void, becauſe 
there happened to be no Heir of both their Bodies. 


: 3 


(a) Vide Ca- ; 
ſes in Chan- 
cery, Part 3. 


The ſubſequent Limitations were always and origi- 


nally void, they being expeCtant on a Failure of Iſſue, and 
conſequently there being no Truſt ſubſiſting that was 
declared touching this Term, the ſame {hall attend 
the Inheritance out of which it was de novo created. 


As to what the Court was pleaſed to object, that 
ſince the Caſes of (b) Burchett and Durdant, and that 
TE - 


(b) 1 Vent. 


334- 
2 Vent, 311. 
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of Specot, in the Houſe of Lords, it was become 
Matter of Doubt, whether the Words [ Heirs of the 
Bodies of the Huſband and Wife | ſhould be taken in 
that ſtrict Senſe, ſo as to require the Huſband and 


Wife to be both dead, before there could be an Heir 


of their Bodies; I take it, neither of thoſe Caſes 


come up to this: In Burchett and Durdant's Caſe, the 
Deviſe was to the Heirs of the Body of J. S. now li- 


ving, which Words [now living | deſcribed the Perſon, 


and ſhewed the Teſtator to have meant no more, than 


an Heir apparent; but in the principal Cafe, there 
are no ſuch Words as [now living |, nor any Words 
tantamount, 


As to the Caſe of Specot, (oftner called (a) Long and 
Beaumont,) where a Deviſe was, (after ſeveral other 
recedent Limitations,) to A. for ninety-nine Years, if 
he {hould ſo long live, Remainder to the firſt and every 
other Son of 4. in Tail Male, Remainder to the Heirs 


Male of the Body of his (the Teſtator's) Aunt Eli. Long 


lawfully begotten ; and in Default of ſuch Iſſue, to his 
own right Heirs ; the Teſtator by the ſame Will taking 
Notice, that his Aunt Elizabeth Long was living, and 
giving her a Legacy; where the Court of Exchequer 
(except Baron Bury) held the eldeſt Son of Elizabetl 


Long thould take : 


This Judgment was reverſed in Cam Scace, and that 
Reverſal reverſed in the Houle of Lords; but the Rea- 
{ons of the Judgment which prevailed ſeemed to be, 
for that tho' the Lands were deviſed to the Heirs Male 


of the Body of Elizabeth Long lau fully begotten, yet 


the Will took Notice, that Elizabeth Long was at that 
Time living, and in Default of ſuch Hue of Eliz4- 
beth Long, the Remainder was to go to the Teſtator's 
right Heirs, 
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As to the Objection which the Court made, that 
the Perſon creating this Term de novo, had as abſolute 
2 Power over the Truſt of the Term, as over the 
Term it ſelf, and might ſever it from the Inheritance, 
and give it to the Wife; that mult be admitted ; bur 
then it muſt be by proper Words, ſuch as are not here; 
EF: | the Truſt of the Term might, without Doubt, have been 
1 limited to the Kuſhand and Wife, and the Survivor, 
T | and the Executors and Adminiſtrators of the Survivor ; 
or to the Huſband and Wife, and to the Executors and 
Adminiſtrators of the Wife; but, in this Cafe, nothing 
is limited to the Heirs of the Survivor, (who was the 
Wife,) but in Default of Iſſue of the Marriage, and 
alſo in Default of Iſſue of the Body of the Huſband 

and this Limitation 1s void. 


* The next Thing I would beg Leave to conſider is, 
whether, when a Truſt of a Term is limited to the 


Huſband and Wife for their Lives, Remainder to the 

Heirs of their two Bodies, the Words | Heirs of their 

two Bodies | are Words of Limitation, and ſo void in 
caſe of a Truſt of a Term; or whether they are not 
good by Way of Deſcriptio perſon. 


And I apprehend, that the Heir of their Bodies ſhall 
take by Way of Deſcriptio perſone. 


1 I admit the Cale of Peacock and Spooner (a) was, that (a) 2 Ver. 
the Father poſſeſſed of a Term aſſigned it over to ** 
Truſtees, in Truft for his Son for Life, Remainder to 
his Son's Wife for Life, Remainder in Truſt for the 
Heirs of the Body of his Son's Wife by the Son ; this 
Caſe came on firſt before Lord Chancellor Jefferey's, and 
: he decreed the Remainder to the Heirs of the Body to 
be void, and that the whole veſted in the Wife, which 
=_ ſhould therefore go to her Executors or Adminiſtrators. 
— | Afterwards 
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195. 


A 


Ven. Afterwards it came before the Lords (a) Commiſ- 


ſioners, and they reverſed the Lord Fefferey's Decree; 
it went at laſt into the Houſe of Lords, who affirmed 
the Decree of Reverſal, and held the Remainder limited 
in Truſt for the Heirs of the Body of the Wife, to be 
good, by way of Deſcription of the Perſon. 


But I apprehend, the Reaſon of that Reſolution 
was, not, as was hinted by the Court, for that this 
was within the Equity of the Statute of H. 7. made 
againſt Jointreſſes diſcontinuing, or barring Eſtates 
limited to them ex proviſione viri, or of his Anceſtors: 


For ſurely, the Statute of H. 7. extends only to Free- 
hold Eftates; it was made to prevent the Jointreſs from 
diſcontinuing the Eſtate ſettled upon her, or the Re- 
mainders limited thereupon ; but a Tenant for Years 
could not make any Diſcontinuance. The Statute of 


H. J. was made to prevent Jointreſſes from levying 


Fines, or ſuffering Common Recoveries for the barring 
of the Iſſue, or the Remainder ; but a Tenant for 
Years could never levy a Fine, or ſuffer a Common 
Recovery, and therefore a 'Term for Years could not 
be within that Statute. And tho' this Caſe of Pea- 
cock and Spooner was ſo much agitated, and ſo often 
ipoke to, by the greateſt Counſel of that Age, yet 
none of them, according to the Account I have of the 
Caſe, ever made uſe of it as an Argument to ſup— 
port the Remainder limited to the Heirs of the Body 
of the Wife by the Husband, that this was good with- 
in the Equity of the Statute of H. 7. 


But the {ubſtantial Reaſon ſeemed to be, that where 
the Truſt of a Term is limited to the Huſband and 
Wife for their Lives, Remainder in Truſt for the 
Heirs of the Body of the Wife by the Huſband, this 


I Is 
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is good by Way of Deſcriptio perſone; and the {ame 
Thing, as if the Truſt of the Term, after the Death 
of the Huſband and Wife, had been limited to fuch 
Perſon as {hould be the Heir of the Body of the 
Wife, by the Huſband. 


n 


If the Remainder had been ſo limited, and in thoſe 
Words, it would ſurely have been good; and it being 
in caſe of a Truſt, where the Intention of the Parties 
is regarded, Equity will conſtrue it, as if the Limi- 
tation had been expreſſed in ſuch Words. 


L 


I admit, in Caſe of a Freehold (a) Eſtate the Rule (a) 1 1ut. 
is, that if the Eſtate be limited to rhe Anceſtor for 1 
his Life, with an immediate, or mediate Remainder to S es 
the Heirs of the Body of the Tenant for Life, theſe 88 
are Words of Limitation: | verſus 


Wright. 
But in that very Caſe put, if the firſt Limitation 
be to the Anceſtor for ninety-nine Years, if he ſo long 
live, Remainder to Truſtees during his Life, Remam- 
der to the Heirs of his Body ; now theſe Words are 
not Words of Limitation, but of Purchaſe ; and this 
is more like the principal Caſe; 


Beſides, in the Caſe of a Limitation of a Truſt of 
a Term to 4. for Life, Remainder to the Heirs of his 
Body, in regard a Term, or Truſt of a Term, cannot 
deſcend to the Heirs of his Body, the Words [ Heirs 
of his Body | are as foreign, and as far from being 
Words of Limitation, as if the Remainder of the 
Truſt of the Term had been limited to the Heirs of 
the Body of any Stranger, or third Perſon, and that 
ſurely had been good. 


- Subſequent to the Caſe of Peacock and Sbooner, ix. 
m 1rn, Term. 1699, in Lord Sommers's Time, there 
Was 
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( 2 Vern, 


668. 


Ante 132. 


A was the Caſe of Dafforne verſus Goodman (a), where one 


Preced. in 


Chan. 96. 


Bolt, poſſeſſed of a Term of ninety- nine Years, af. 
ſigned it in Truſt for himſelf for Life, Remainder, as 
to one Moiety, in Truſt for his Wife for Life, Re. 


mainder as to that Moiety in Truſt for the Heirs of 


the Body of the Wife by him begotten ; the Huſband 
died leaving Iſſue, and then the Wife died, and the 
Queſtion being betwixt the Heir of the Body, and the 
Adminiſtrator of the Wife, Lord Chancellor Sommers 
decreed in Favour of the Heir of the Body of the 
Wife, and that this Remainder was a good Deſcription 
of the Perſon ; and oblerved, that the Decree of Peg- 


cock and Sooner in the Houſe of Lords had ſettled 


this Point. 


I rauſt agree, that after this, in the Cafe of Webb 
and Webb (b), where a Truft of a Term was limited 
to the Huſband for Life, Remainder to the Wife for 
Life, Remainder to the Heirs of the Bodies of the 
Huſband and Wife, this Point came before Sir Jobs 
Trevor Maſter of the Rolls, where it was decreed to be 
a good Limitation ; after which it came before Lord 
Harcourt, who held it an ill one; and then the Di— 
ſtinction was firſt made, that if the Limitation of the 
Remainder had been to the Heirs of the Body of the 
Wife, according to Peacock and Spooner 's Cale, it had 
been good within the Equity of the Statute of H. 7. 
but before, or ſince that Time, I never heard of that 
Diſtinction; and as to the Weight thereof, I ſubmit 
it to the Court on what J have ſaid. 


And now, admitting for Argument. ſake, that the 


Truſt of this Term, created de novo by the Huſhand 


that had the Fee, had been by way of Words of Li- 
mitation, to the Huſband and Wife, and to the Heirs 


of the Body of the Huſband by the Wife: 
l | J ſub- 


Are. 
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1 ſubmit it whether, even in this Caſe, if the In- 


heritance deſcends to the Heirs of the Body, the Term 
will not attend upon it. 


And if once attendant on the Inheritance, it muſt 


be always ſo. 


The Intent of che Party appears to be, that the 
Truſt of the Term ſhould deſcend; and it is not a 
naked Term, but there is an Inheritance which may 


ſupport the Diſcent of it; there is, I believe, no Re- 


ſolution againſt it, and therefore I take it that, in Fa- 
vour of the Heir, the Truſt of the Term {hall rather 
go with the Inheritance to the Heirs of the Body of 
the Huſband, than part from the Inheritance and go 
to the Executors and Adminiſtrators of the Huſband, 
and leave a worthleſs Inheritance expectant on a long 
Term, to deſcend to the Heir. 


It is more reaſonable to ſay that, in ſuch a Caſe, 
where the ſame Man has the Inheritance, and the 
Truſt of the Term for Years, the Term for Years ſhall 
give Way to the Inheritance; and ſo in Fact it was 
{aid by my Lord Cowper, in the Caſe of Beſt and Stam- 
ford, which J ſhall cite preſently. 


And now in the laſt place, -as to the Caſes on this 
Head, they are many, and ſome of them (as I take it) 
ſtronger than the principal Caſe. _ 


It a Man ſeiſed in Fee of Lands, raiſes a Term for 
Payment of his Debts, without ſaying, that after his 
Debts paid the Term ſhall ceaſe, or attend the Inhe- 
ritance, yet Equity of Courſe ſays, that after the 
Pebts paid, the Term ſhall attend the Inheritance, 
becauſe the Truſt is at an End. 
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than the principal Caſe, where a Man having a Mort: 
gage for Years, ind intending to purchaſe the Inhe- 


(a) 2 Vern. 
520, 
Preced. in 
Chan. 522, 


„nm 
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Now in the principal Caſe, the Truſts are at an 
End, the Ceſtuigue Truſts being all dead. 


Therefore, pari ratione, the Term ſhall attend the 
Inheritance. : 


In Marriage-Settlements, there are (generally) Terms 
for Years created for raiſing Portions, and in thoſe 
Caſes, after the Portions raiſed, the Terms ſhall of 
Courle attend the foriratce; nay, and (which is yet 
ſtronger) where the Party who was to have the Por- 
tion died before it became due, the Court has de- 


clared the Term ſhould attend the Inheritance. 


If a Man has a Term for Years made to him by 
way of Mortgage in his own Name, and afterwards 
purchaſes the Inheritance of the Premiſſes in a Tru- 
ſtee's Name, it has been decreed, that the Term ſhould 
attend the Inheritance. 


The Caſe of Holt verſus Holt is much ſtronger 


tance, aſſigned the Mortgage to Truſtees, in Truſt for 
himſelf, his Executors and Adininiſtrators, and pur- 
chaſed the Inheritance in his own Name; yet the Truſt 
of the Term was decreed to attend the Inheritance, 
tho aligned expreſly in Truſt for his Executors, which 
ſhewed, ray expreſſed, an Intent, that the Truſt of the 
Term ſhould go from his Heirs, and to his Executors. 


I ſhall only add one Caſe more, which is that of 
(a) Beſt verſus Stamford, it was in November 1705. be- 
fore Lord Keeper Cowper, and is in Serjeant Salkeld's 
Rep. 154. A Feme Sole ſeiſed in Fee, on her Marriage 
with A. made a Leaſe to Truſtees for 100 Years, in 
Truſt for her Husband 4. for his Life, Remainder 1 

5 3 Truſt. 
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Truſt for herfelf- for Life, Remainder in Truft for 


the Children of the Marriagez and for Want of 
(ach Iſſue, in Truſt for the Wife, her Executors 
and Adminiſtrators, (which bears a pretty near Re- 
ſemblance to the principal Cafe, ; the Hutband died, 
and there was no Iſſue of that Marriage, and the Wife 
married a ſecond Huſband, and died, and this fecond 
Huſband, as Adminiſtrator to the Wife, ſued in Equi- 
ty for this Term; but decreed by Lord Comper, in this 
Caſe, that the Truſt of the Term being at an End, 
it ſhould attend the Inheritance, and ſhould not be for 
the Benefit of the ſecond Huſband, tho expreſly li- 
mited to go to the Wife's Executors and Adminiſtra- 


tors; which is ſtronger than the principal Caſe. 


Thus have I humbly laid this poor Man's Caſe be- 
fore your Honour. | 
And upon the whole Matter, . 


F 


As this is a Term created de novo by him who at 


the fame Time had the Inheritance; 


As the Heir is more favoured than the Executor; 


As the Conſtruction of making Terms attendant on 
the Inheritance has prevailed in Equity; 


As all the Truſts declared concerning this Term, 
that are not void at Law, are determined by the Death 
of all the Ceſtri que Truſts; 


As the Precedents that have been cited, all of then 
come up to the Caſe, and ſome go beyond it; 


Therefore I hope, for theſe Reaſons, the Term of 
nmety-nine- years, in the principal Caſe, ſhall attend 
the Inheritance, and conſequently that this Pauper, 

who 
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whe is Han at Law to this Inheritance, {hall be in- 
titled to the Truſt of the Term. 


K2ů4·ů•2ů2 4 


cor ogg But afterwards the Maſter of the Rolls, on Con ſide- 
ure. ration of this Caſe, decreed the Title to belong to the 
Aſſignee of Margaret Pile the Wife, and that this Term 
ſhould not be attendant on the Inheritance ; for 
that the Party, who raiſed this Term, and had Power 
to {ever it from the Inheritance, ſhewed his Intention 
ſo to do, by limiting the Truſt to the Survivor of him 
and his Wife, and the Heirs of the Survivor, which, 
tho it was a void Limitation, yet ſufficed to ſhew Th 
Intent to {ever ſuch Term from the Reverſion. 
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Caſe 98. Attorney General (at the Relation of 
OP” Overſeers of Iſlington) verſus 


cellor Cow- 


per. the Brewers Company, 


Cult we 1 to ſettle a Charity given by Lady Omen 
2 many Years ſince, whereby ſhe deviſed divers Lands 


follow the 

TE, to the Defendants the Brewers Company, in Truſt to 
e Ve „ 

2s where pay certain Annuities thereout to the Poor of Ilington; 


though Mo- {{nce which, the Lands being improved, the Informa- 


ney Was 


found due to tion Was for an Account of this Charity. 

the Defen- 

dant upon Account, yet it appearing to be much Jeſs than had been claimed -by the De- 
fendant's Anſwer, in that Caſe the Defendant was allowed no Cofts. 


— 


The Brewers Company inſiſt by their Anſwer, that 
there is 800 l. due to them from the Charity; but 
that, however, they have not ſtopped the Payment to 
the Poor, and are willing the improved Rents {hall be 
applied for the Benefit of the Charity. * 
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De Term. J. Trin. 117. 377 


The Court, at the Hearing, decreed an Account of 
the Charity, and of the Debt due from thence to 
the Company. 


The Maſter reports but 1801. due from the Cha- 
rity to the Company, and reſerves Intereſt and 
Coſts. 


And now the Cauſe coming on upon the Equity! Intereſt but 


from the 


reſerved, the Court ordered later eſt to the Defendants Time of the 
the Company for the 1801. from the Time of con- Maſter's Re. 


port con- 


firming the Report, and not before; for that until krmed, 


where the 
then; it was no liquidated Sum. e 


not before 
But as to Coſts, the Defendants the Company to Audated. 


have none, thoug u che Balance was ir their Favour; 3 


foraſmuch as ov would have overcharged the Cha- 


rity fix hundred and twenty Pounds; and the Plaintiffs 
to have their Coſts ; for that they had been ſerviceable 
to the Charity, by eaſing them of the ſix hundred 
gnd twenty Pounds Debt, which was claimed againſt 
them. 


The Intereſt and the Plaintiffs Coſts to be paid 0 out 
of the improved Rents of the Charity. 
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Term. S. Michaelis, 


1717. 


Lord Chan- 
cellor Cow- 


"Hf "I R. Harbord had four Daughters, ( vi.) the Coun- 
vere poſ teſs of Kingſton, Lady Aiſcough, Grace Hatcher, 
_— and Lady Wyn, and after having given ſome Legacies, 


Action, dies, deviſed his real and perſonal Eſtate equally among his 
her Husband 
Admmiſters four Daughters, and died. 


and makes 
a voluntary Aſſignment, this is an Alteration of the Property. So if the Husband had ſur- 


vived, and then had died without altering it, or ſo much as adminiſtring to his Wife. 


2 Mauib verſus Wyn. 


The 5 of Kingſton died inteſtate, and the 
Lord Orford adminiſtred to her, and Mr. Hatcher 
the Husband of one of the Daughters, aſſigned over 
all that Share of the Perſonal Eſtate which came 
to his Wife, by the Death of the Counteſs, (and which 
conſiſted of Choſes in Action,) unto Mr. Richard Snow; 
Grace Hatcher afterwards died, and Mr. Hatcher, 
having married again, died inteſtate, and his ſecond 
Wife having adminiſtred to him, and having alſo gained 
Adminiftration in the Spiritual Court to Grace Hatcher 


de Bonis non adminiſtred by her Husband : 
I == The 
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De Term. S. Michaelis, 1717. 8 5 I 


The Queſtion was, who had a Right to Mrs. Grace 


| Hatcher's Share of the Counteſs of King ſton's Perſonal 


Eftate ? 


Tt was inſiſted for the ſurviving Daughters of 
Mr. Harbord, that Mrs. Hatcher's Share of Lady King- 
ſon's Perſonal Eſtate, was but a Choſe in Action, and 
that though a Right to a third Part of it veſted in 
Grace Hatcher, yet the Husband's Aſſignment of it be- 
ing only voluntary, was not to be regarded in Equity. 
Secus if the Aſſignment had been for a valuable Conſi- 
ſideration. 


That a voluntary Aſſignment by Mr. Hatcher would 
not have bound Mrs. Hatcher, if ſhe had ſurvived, and 
by the ſame Reaſon ſhould not bind her Repreſenta- 
tives, now {he was dead. 


Nay, That this Aſſignment to Snom by the Husband 
was worſe than voluntary, it being fraudulent, and ſaid 
to be ſo by his ſecond Wife fn 1 made a Title 
to it; and therefore ſuch an Aſſignment, as ſhe herſelf 
wio would take Advantage of it, called fraudulent, 
ought not to prevail. 


Wherefore if the Aſhgnment was out of the Caſe, 
the Husband Hatcher, upon the Death of his Wife, had 


not (as Husband, and ſurviving his Wife) the leaſt 


Right veſted in him, to any of his Wife's Choſes in 
Action, but muſt take out Adminiſtration to his Wife, 
and after he ſhould have done ſo, the Letters of Admi- 
niſtration would give him nothing, but only a Power 
of altering the Property, which Power if not made 


ule of, it then would be as if he had never had it. 


That 
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De Term. J. Michaelis, 1717. 
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'a) 1 Inſt, 
46. b. 357. 


b. 
( Vide 


Thomond 


That the Statute of Diſtribution would not better 
the Huſband's Title in this Caſe; ſince the Clauſe in 
the Statute of Frauds, (29 Car. 2. cap. 3. ſect. 2 ̃.) 
which ſays, that the Stature of Diſtribution ſhall not 
affect the Husband's Right to his Wife's perſonal E- 
ſtate, exempts him from diſtributing, only in Caſes 
where he has an Intereſt veſted in him, which here he 
had not: So that it was the ſame Cale, as if the Sta- 


tute of Diſtribution had never been made; or as if 


this Caſe had happened before that Statute. Conſe- 
quently, after the Husband's Death without altering 

the Property, then the Choſes in Action of the Wife, 
not adminiſtred by the Husband, did fall within the 
Statute of Diſtibutien, and became diviſible amongſt 
the next of Kin of Grace the Inteſtate, the Wife of 
Hatcher. 


Neither was it material that the Defendant, the 
ſecond Wife of Hatcher, had gained Adminiſtration 45 


bonis non, c. of Grace the firit Wife, for {till {he was 
but a Hand to receive the Money, ſubject to Diſtribu— 
tion according to the Statute. 


Lord Chancellor : The Husband's Title at Law to the 
perſonal Eſtate of the Wife is favoured ; even a 


Term which is a Chattel real, ſhall go to the Husband 


(a) ſurviving his Wife; and as to all the perſonal 
Goods, they are his by the Intermarriage. Tho' the 


1 Rdn adminiſtring to the Wife is (b) liable to pay her 
polt Earl io 


Debts, yet he is intitled to the Surplus, which will go 


verſus Earl tO TH Repreſentatives and as to this Aſhgnment, not- 


of Suffolk, 


withſtanding it was voluntary, I cannot bs think it 
did bind the Property; for there might be Time ſpent, 
and Delays uled, before the Husband could recover 
this perſonal Eftate in Equity ; but the Delays of Suits 


ought not to turn to his Prejudice. And with Re- 
| i ſpect 


« 
5 
* 
Led 
"A 
ON 
Sy 
55 
N 
2 
7 N 
8 
3 
WE 
8 
OY 
5] 
. 
Bo 

* _ 
Fg 
3 


J 


I 


2 > F x: 1 ” 1 Gy a 1 " 
De Term. J Michaelis, 1). 


ſped to the Clauſe in the Statute of Frauds, the Ex- 


ception does not confine it to the Life of the Husband, 
or to the Circumſtance of his having reduced any 


Part of the Wife's Perſonal Eſtate into Poſſeſſion, but 
provides, that no Part of her Eſtate ſhall be diſtri- 
butable amongſt her Relations after her Death. 


So that it ſeems reaſonable the Aſſignment ſhould 


be taken to alter the Property; beſides, that it is the 
very Ground of the Difference, that Choſes in Action 
are aſſignable in Equity, though not at Law ; and this 
Matter feems to have been decided by the Spiritual 
Court in Favour of the Husband and his Repreſenta- 
tives, by that Court's granting Adminiſtration de bonis 


non of Grace Hatcher to the next of Kin of the Huſ- 


band : Wherefore 


| Pecree the Benefit of Grace Hatcher's Share of her 
deceaſed Siſter's Perfonal Eſtate to the Adminiſtratrix 


of Hateher the Husband. 


See the Cale of Cart and Rees in Michaelmas (a) (a) * 
Term 1718. where this ſtronger Cafe happened, (viz.) 


A Wife died poſſeſſed of Choſes in Action, and the 
Husband ſurvived, and died without taking out Letters 
of Adminiſtration to his Wife, after which, the next of 
Kin of the Wife adminiftred to her, and Lord Parker 
held, that the Adminiſtrator to the Wife was but a 
Truſtee for the Executor of the Huſband, the Right 
to the Wife's Choſes in Action being, by the Sta- 
tute of Diſtribution, veſted in the Husband, as next 
of Kin to the Wife; and whereas there 1s a Pro- 
viſo m 29 Car. 2. ſaying, that the Statute of Diſtribu- 
tion ſhall not extend to the Eftates of Feme Coverts 


that die inteſtate, but that their Husbands may have 


Adminiſtration of their Perſonal Eſtate, as before the 
making the Att: = 
7 | "IE 10 His 


7 Nov. 


\ 


5 


Ann. 


His Lordſhip ſaid, this Clauſe was made in Favour 
of the Husband, and not to his Prejudice ; ſo that it 
was intended by the Parliament, that the Husband 
ſhould be within the Statute of Diſtribution, ſo as to 
take the Wife's Choſes in Action, as to his Benefit, but 
ſhould not be within the ſame, as to his Prejudice; 
Wes! and that this was not a new Point, but had been ſettled, 

. and upon very good Reaſon; for were the Conſtruction 
1 to be otherwiſe, the Huſband of the Wife inteſtate, 

Mt would be in a worſe Caſe than the next of Kin, 
HY though ever ſo remote, which was not the Intent of 
Wh the Statute. 
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1 And there Mr. Vernon cited this Caſe of Lady 
1 Aiſcough, wherein he ſaid Lord Cowper's Opinion was 
= the {ame with Lord Parker's, (vis.) that the Wife's 
WE Choſes in Action did veſt in the Huſband by the Sta- 
tute of Diſtribution ; ſo that ſince this Reſolution, the 
(a) Includes, Right of Adminiſtration (a) follows the Right to the 
1 Eſtate, and ought, in Caſe of the Huſband's Death 
1 after the Wife, to be granted to the next of Kin to 
Nag the Huſband, in the ſame Manner, as it is granted to 
a reſiduary Legatee, 


: | . * " | 
Cale co. Jacobſon & al verſus Williams. 
Lord Chan- 0 8 

celler Cow- ; | : : i ; / 5 
Wo per. 72 ALTER Wallinger by his Will left to his Niece El- 
Wh Caſes in zabeth Tayleur an Infant, 1000 J. payable after the 
We! = 54 Death of the Teſtator's Wife, and at his ſaid Niece's 
relating to Age of twenty Years, if {he ſhould live fo long. 

this Caſe in | | | 
the Caſe of Richmond verſus Tayleur poſt, Husband before he hath received the Wife's For- 


tune becomes a Bankrupt, the Aſſignces ſhall not receive it, without making ſome Provi- 
ſion for the Wife. | 


The Niece married J. S. without the Knowledge or 
Conſent of her Father, J. S. being at that Time much 
HO I «WE in 
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De Term Michaelis, 1717. | 2 383 


a 


in Debt by Judgment, and otherwiſe, and having 
gained the young Gentle woman's Conſent by bribing 
her Maid-Servant; the Niece was about eighteen Years 
of Age. 
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Soon after the Marriage, J. S. became a Bankrupt, 
and the Commiſſioners of Bankruptcy aſſigned ovef 
all the Eſtate and Effects of the Bankrupt to the Plain- 
tiffs, in Truſt for the Creditors, who brought their Bill 
for this Legacy, the Teſtator's Widow being dead, and 
the Niece being above twenty Years old, and conſe- 
quently the Legacy due; and the Bankrupt had two 

Children by his Wife then living. 


This Cauſe coming on before Baron Price, in the 
Abſence of the Lord Chancellor, the Baron, in regard 
to Creditors, did decree the Legacy and Intereſt to be 
paid to the Plaintiffs. 


— condi 


But upon an Appeal from that Decree to the Lord 
Chancellor, his Lordſhip declared, that foraſmuch as 
the Plaintiffs the Allignees in the Commiſſion claim- 
ed under the Bankrupt, they ought not to be in a bets _ 
ter (a) Caſe than the Bankrupt himſelf; and ſince, (% Poſt By- 
if he had brought a Bill for this Legacy, the Court een 
would not have allowed it him, without obliging him, 
at the ſame Time, to make ſome Proviſion for the 
E Wife and Children; ſo for the ſame Reaſon, when 
F thele claiming under the Bankrupt, and who muſt be 
* exaCtly in the ſame Cafe as he himſelf would have 
been in, came for Equity, they ought to do Equity, 
which would be to provide for the Wite and Children 
of the Bankrupt, from whom they derived their Claim. 


But with regard to the Intereſt of the Money, as the 
Bankrupt commonly was allowed to receive that, ſo the 
Aſlignees ought to receive the ſame during the Bank- 

rupt's 
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rupt's Life. Alſo, if the Bankrupt's Wife ſhould die with. 
out Iſſue, then the Bankrupt would have been allowed 
to receive the whole Money ; and therefore, in ſuch 
Caſe, the Aſſignees ſhould be allowed to receive it alſo. 


As to the Objection, that the Aſſignment was made 
1 by the Commiſtioners before any Right to the Legacy 
Wilt veſted in the Wife, (viz.) before ſhe was twenty, ſo 
8 that at that Time the Legacy was not veſted, and, by 
1 Poſlibility, might never veſt, foraſmuch as ſhe might 
Ht have died before twenty; 
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Lord Chancellor ſaid, that was not to be ſo much re- 
garded; becauſe the Commiſſioners might ſupply it by 
making a new Aflignment, tho' (it was true) ſuch new 
Aſſignment would not help this Bill, ſo as to intitle the 
Plaintifts to any Decree thereon. — 


That he took it for granted, there were no Prece- 
dents in this Cafe, there being none cited on either 
Side, and therefore the Court was at Liberty to judge 
upon the Reaſon of the Thing; but however, a Judge 
having given a contrary Opinion, he would take Time 

to conſider of it, 


| And on the Cauſe's coming on again, Mr. Vernon, 
vB Vern. for the Defendant, cited the Caſe of Taylor and (a) Whee- 
See this Caſe ler, Where 4. mortgaged a Copy hold for a conſiderable 
3 Sum of Money, but the Conveyance was defective for 
Earl want of a Surrender being preſented in Time, after 
£ ache which 4. became a Bankrupt, and the Court helped the 
Mortgagee of the Copyhold againſt the Aſſignees under 
the Commiſſion, which he urged to be an Argument, 
that the Creditors or Aſſignees of the Commithoners 
are not to be regarded as Purchaſers. | 
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It was moreover obſerved to the Court, that the 
Bankrupt had, in this Caſe, gained his Certificate, and 
was diſcharged, and that the Aſſignment made to the 
Complainants being before the Legacy was velted, if 
they could not now ſupply the Aſſignment by making 
2 new one, the Conſequence was, that the Legacy was 
become veſted in the Bankrupt. | 
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But the Lord Chancellor replied, that this not ap- 
pearing in the Pleadings, he could take no Notice of it. 
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Nevertheleſs, at another Day, the Fact being made Poſlbility of 
to appear by a Petition, with the Certificate of the 75.1 ga 
Commiſſioners, and the Allowance of the Lord Chan- Bankrupt 
cellor Harcourt annexed, the Court ſaid, it was clear, ble — 
the Commiſſioners could not aſſign this Pollibility. of 
Right which the Bankrupt had to the Portion, and 
conſequently the Aſſignees being Plaintiffs in the Bill, 
and intitling themſelves under this Aſſignment, and this 
Aſſignment being void, with Reſpect to ſuch () Poſſi- 

| 185 5 F 1187 bility 
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(*) But the Reaſon given above, viz. becauſe the Bankrupt the Huſ- 
band could not have come at his Wife's Portion without the Aſſiſtance 
of a Court of Equity, which would not have decreed it to him, but- on 
his making ſome Proviſion for his Wife, ſeems to have been the beſt 

Foundation for this Decree ; ſince a Poſſibility or contingent Intereſt is 
certainly aſſignable by the Commiſſioners. Thus in the Cafe of Higden 
verſus Williamſon, firſt heard at the Rolls Mich. 1731. and afterwards 
Affirmed by Lord Chancellor King in Mich. 17 32. the Caſe in Effect was, 
An Eſtate was deviſed to be fold, and the Monies ariſing from ſuch Sale 
to be divided amongſt-ſuch of the Children of A. as ſhould be living at 
A's Death; A. had ſeveral Children, one of whom, viz. B. became a 
Bankrupt, and the Commiſſioners aſſigned over his Eſtate, after, which 
B. got his Certificate allowed, and then A. died. Decreed that this Share 
of the Money, which on A's Death belonged to B. ſhould be paid to 
the Commiſſioners; for that not only the latter Statutes relating to 
Bankrupts, mention the Word [Poſlibility] ; but alſo, becauſe the 13 £172. 
cap. 7. felt. 2. impowers the Commiſſioners to align all- that the Bank- 
rupt might depart with, and here B. in the Life-time of A. might have. 
releaſed this contingent Intereſt, Beſides, the 21 Fac. 1. cap. 19. enacts, 
that the Statutes relating to Bankrupts ſhall be conſtrued in the moſt be- 
neficial Manner for Creditors, 


3s_© | 


bility, therefore the Bill muſt be diſmiſſed, but with- 
out Coſts, becauſe the Plaintiffs were Creditors. 


* — 1 i 


e Term. F. Michaelis, 1715. 


Ann. 


Commil- Afterwards in Trin. Term 1718. the Wife of 7. 9 


— by her next Friend, having brought a Bill ſetting forth 


having made her being ſeduced into this Marriage, and the Huſ- 
elta band's Bankruptcy, together with the Certificate for 


Bankrups his Diſcharge, prayed, that the Money might be put 


Eſtate, and 


afterwards Out for her ſeparate Uſe for her Life, and afterwards 


2 us for her Children; to which the Husband putting in 
Certificate his Anſwer, and declaring himſelf ſenſible of his ha- 
x oil ving injured his Wife, in Manner as above, ſubmitted 
not make a to What was deſired by the Bill, only he prayed the 


ſubſequent 
ASpament, Arrears of Intereſt. 


On the other Hand, the Aſſignees oppoſed the Bill, 
inſiſting, that the Commiſhoners might ſtill make a 


new Aſſignment of this, which was now, and not be- 
fore, veſted. 


| 


| 


But by Lord Chancellor Parker : The Commiſſioners 
have executed their Power, and the Debts, which the 
Husband the Bankrupt owed to the Creditors before 
the Bankruptcy, are now extinct by Act of Parliament, 
and this Portion is as a new acquired Eſtate by the 
Husband, in Right of his Wife. 


| Wherefore, ſince the Husband agrees to this Prayer 
of the Wife's Bill, (which is but a reaſonable Repara- 
tion for the Wrong he has done her,) 


Decree the Husband the Arrears of Intereſt, deduC- 
ing the Coſts, and let the Legacy be laid out in a 
Purchaſe ; and in the mean Time, let the Wife have 
the Intereſt for her ſeparate Uſe, Oc. By which Means 
the whole Legacy was ſaved to the Wife and to her ſe - 
parate Uſe. 

Ry” 8 Elſe 
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8 


— 


De Term. J. Michaelis, 171). 


Elſe verſus Osborn. Caſe 101. 
| | Lord Chan- 


J. Makes a Settlement to the Uſe of himſelf for b. Gov 
* ninety-nine Years (if he ſo long live), Remainder ,y.,,..;,. 


to Truſtees and their Heirs during his Life, Cc. Re- J @ites to 


mainder to the Uſe of the Heirs of his Body, Remainder the Uſe of 
to himſelf in Fee; A. has two Sons, and 4. and the ninety-nine 
Truſtees, and the eldeſt Son when of Age, join in a d ifhe 
Feoffment and Fine to B. in Fee, as a Security for fo long live, 
much Money; the eldeſt Son dies without Iſſue, and Smanter 
the ſecond Son brings a Bill to ſet aſide this Mortgage. during his | 
| | I | | Life, Wc, 

Remainder to the Heirs of his Body, Remainder to A. in Fee; A. has two Sons, and A. and the 
Truſtees and the eldeſt Son join in a Mortgage by Feoffment, and the eldeſt dies without Iſſue; 
the ſecond Son, during the Life of the Father, has no Pretence to ſet aſide the Mortgage; 
tho' this ſeems a Breach of Truſt in the Truſtees. | | LD 


Lord Chancellor: This is plainly a contingent Re- 
mainder, being limited to the Heirs of the Body of 


4. who can have no Heir during his Life ; for Nemo 


eſt heres viventis; and it is as plain, that this Feoff- 
ment does at Law deſtroy the contingent Remainder, 
in regard the Truſtees, who had the Freehold, joined. 
But it may be here a Queſtion, whether this be a 
Breach of Truſt in the Truſtees? 


It is true, if the eldeſt Son joins in a Feoffment, 
where the Remainder in Tail is limited to the eldeſ# 
Son, it prevents any Breach of Truſt in the Truſtees 
but here the Limitation being to the Heirs of the Body 
of 4. who cannot have an Heir of his Body during his 
own Lite, therefore the joining of the eldeft Son is 
not, in this Caſe, ſo material. 


And yet it ſeems hard, when the Heir apparent 
joins, in a Cafe where it would be no Breach of Truſt 


if the Limitation were to the eldeſt Son, that it 
ſhould 


Pe Term. $. Michaelis, 1777 


" ſhould be a Breach of Truſt, in reſpect of the Lithia 
tion to the Heir. | 


However, the Meaning of the Limitation, in the 
principal Caſe, i is, to carry the Settlement as far as may 
be, and beyond the Limitation to the firſt Son, and the 
Ful appointed to preſerve the contingent Remain- 
ders, ought not to join in deſtroying theſe Remainders, 


(a) Vierer which is acting the (4) Reverſe of their Truſt. 
the Caſes o 
: Pye verſus Gorge, mw verſus Clapham, & 105 aufer verſus Manſell. 


But after all, as to the pan Bill, it is clear, the 
ſecond Son, tho he has ſurvived the eldeſt, yet has 
no Right to bring it in the Father's Life-time; for he 
neither is, nor poſſibly ever will be, the Heir of his Fa- 
ther, unleſs he ſurvives his Father, which is uncertain. 


Caſe 12. 7 n. verſus Beale. 


Lord Chan- 
- Cow- 


A Bill was brought by the Executor of Doctor 
* Plume, to be relieved againſt a Legacy of 100 
proves claimed by the Defendant Beale, as given e the Will 
perſonal E- of Doctor Plume. 


ſtate, where- 
in one of the Legacies is forged, the Executor 155 no Remedy in Equity, but ought to have 
proved the Will, with a ſpecial Reſervation as to that _— 


The Defendant Beale was no Relation to the Doctor: 
nor had done him any Service, ſaving that now and 
then ſhe had, during his Illneſs, brought him ſome 
few ſlight Cordials, in Return for which, the Doctor 
had ordered her a Piece of Plate. 


This 100 J. Legacy was interlined in the Will by 2 
different Hand, and ſuppoſed to have been done by the 
Defendant 3 when ſhe was left in the Room 


alone with the Corps, in which Room the Will was left. 
4 But 


1 


De Term. J. Michaelis, 1717. 389 


But foraſmuch as the Will was proved by the Plain- 
tiff the Executor in a proper Court, that had a proper 
(a) Juriſdiction, (it relating only to a perſonal Eftate,) ( 2 Vern. 
and more eſpecially, for that the Executor might have 1777 
proved the Will in the Spiritual Court, with a parti- Tais ver- 
cular Reſervation as to this Legacy, the Court ſaid, * — 7 
his Remedy mult be there, and diſmiſſed the Bill with hene ver- 


ſus Gardiner. 
Coſts. f 


Seeley verſus Jago. Caſe 103. 


Lord Chan- 


cellar CO W- 


NE deviſed that 10001. ſhould be laid out in a per. 


Purchaſe of Lands in Fee, to be ſettled upon A. andy preg 


B. and C. and their Heirs, equally to be divided; 4. dies be laid out in 


| . a . | | : j h | 

leaving an Infant Heir; and B. and C. together with 3 
the Infant Heir, bring a Bill for this 1000. Fee for the 
| Ty: | Benefit of A. 


B. and C. and their Heirs, equally to be divided; A. dies leaving an Infant Heir; B. and C. 
may have their Share paid them in Money, but the Infant cannot, | 


Lord Chancellor : The Money being directed to be 
laid out in Lands for A. B. and C. equally, (which makes 
them Tenants in Common, ) and B. and C. electing to 
have their two Thirds in Money, let it be paid to 
them; for it is in vain to lay out this Money in Land 
for B. and C. when the next Moment they may turn 
it into Money, and Equity, like Nature, will do no- 
thing in (a) vain. | (a) Ante 

| Benſm verſus Benſon ; poſt Short verſus ud. 


But as to the Share of the Infant, that muſt be 
brought before the Maſter, and put out for the Benefit 
of the Infant, who, by reaſon of his Infancy, is in- 
capable of making an Election. Beſides, that ſuch 
Election might, were he to die during his Infancy, 
be prejudicial to his Heir. 
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Caſe 104. 
Lord Chan- 


N . PH ILIP Starkey, being ſeiſed in Fee, deviſes his 
Ore devices Lands to two Gentlemen of his Acquaintance, 
Lands to his (but who were not of Kin to him,) and their Heirs, 


Executors, 


(who are no in Truſt to be ſold by them, or the Survivor of them, 
Relations,) for the beſt Price, g with the Money to pay his Debts, 


to ſell for 
the bet Legacies and Funerals, ſo far as the ſame will extend, 


Price, and | | | 
33 and, among other Legacies, he gives 40 l. to Jane Stiles, 


Debts, Le- and 10 f. to Elizabeth Stiles, (who were his Couſins and 


a 
Funeral, ſo Coheirs, ) and makes the two Deviſees Executors, giving 
100 J. to the Children of one of them. 


far as the 
ſame will 
extend, and gives Legacies to his Heirs at Law, and 100 J. to the Children of one of his Ex- 
ecutors, but nothing to his Executors; in ſuch Caſe the Executors ſhall be but Truſtees for 
the Heirs at Law, after Debts paid. 


Starkey verſus Brooks. 


The Surplus of the Money ariſing by the Sale being 
500 J. the Queſtion was, whether it ſhould go to the 
Truſtees who were allo Executors, or to the Heirs at 
Law, who, in this Caſe, brought a Bill againſt the Ex- 

ecutors, for an Account of the Surplus. 


On Behalf of the Deviſees the Executors, it Was 


objected, that here were expreſs Legacies given to the 
l | Coheirs 


— 
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Coheirs, which implied, that they ſhould have no 
more, and the Caſe of Crompton verſus North, Chan. 
Rep. 196. was {aid to be in Point; alſo, in this Caſe, 
as there were Legacies given to the Heirs at Law, ſo 
on the other Hand nothing was left to the Executors. 


Lord Chancellor : In Caſes of this Nature, the Cir- 
cumſtances muſt govern : | 


Now the chief Objection is, that here are expreſs 
Legacies given to the Heirs at Law, and none to the 
Executors ; but the Will being, that the Executors 
ſhould ſell the Eſtate for the beſt Price that they could 
get for the fame, this Clauſe need not to have been 
put in, if the Deviſees were intended to be Owners. 


Beſides, ſuppoſing the perſonal Eſtate had been ſuf. 
ficient to have paid the Debts, and that there had been 
no need of any Sale, {urely the Deviſees ſhould not, in 


ſuch Caſe, have gone away with the Eſtate. from the 
Heir at Law. 


It is material alſo, that the Truſtees are to apply 
ine Money ariſing by the Sale in Payments of Debts, 
Legacies and Funerals, by which 1s implied the whole 
Money, and that ſhews it was not deſigned to be a 
beneficial Truſt. 


Again, deviſing the Eſtate, and Power of Sale to 
the Survivor, is a farther Argument of its being ra- 
ther a Truſt than an Ownerſhip, and that the Truſt 
was intended to follow the Eſtate. 3 


Wherefore let the Deviſees account for the Surplus 
to the Heirs at Law. 


Jenner 
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Caſe 103. 


Lord Chan- 
cellor Cow- 
per. 
Tenant for 
Life leaſes 
for Years, 
rendering 
Rent half- 
yearly, and 
dies in the 
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Jenner verſus Morgan. 


T HB Father being Tenant for Life, Remainder in 
Tail to the Son the Plaintiff, the Father was _ 
ed by ſeveral Judgments, and his Land extended by 

A Judgment Creditor, who leaſed the {ame to the Beten. 
dant, rendering 160 J. per Aunum payable quarterly. 


Middle of the Half-year, Equity will not — the Rent, as to Time. 


March 6. 17 10. the Father the Tenant "foe Life tied, 


and the Defendant the Tenant continuing in Poſſeſſion 
until after the Lady: day following; | 


th was inſiſted for the Plaintiff, that the 4 
day's Rent (being 40 1) ought to be paid to the Plan. 


tiff by the Defendant the Tenant, for that the Defen- 


dant, by his holding over, ſhewed his Election to con- 


:tinue Tenant at Will to the Plaintiff the Son; and 


(a) Vide 
ante Lord 
Strafford 
verſus Lady 
IWentworth. 


% 1 Inſt, 
292. b. 
10 Rep. 128. 


Rent is apportioned in Point of Time. 


that this could be no Hardſhip on the Tenant, ſince 
in all Events he ought to pay his Rent to (a) ſome 
Perſon, and J. S. the Judgment Creditor could have no 
Pretence to the Lady-day's Rent; and tho', in this Caſe, 
the Tenant for Life died 6 March, the Reaſon had 


been the ſame, if he had died the Day after e 


mas- day. 


Lord Chancellor : There are ſeveral remedial Statutes 


relating to. Rents, but this is Caſus omiſſus ; the Law 
does not apportion Rent, in Point of (C) Time, a and 1 


do not know that (c) Equity ever did it; this is an Ac- 
cident which the Judgment Creditor might have guarded 
VVV againſt 


(c) But Equity will apportion Intereſt on a a Mortgage: * poll Za. 
wards verſus Counteſs of Warwick ; alſo Maintenance-Money, poſt Hay 


verſus Palmer. Vide alſo the 11th of his preſent Majeſty, by which 
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againſt, by reſerving the Rent weekly; ſo that it is his Mg 
Fault, and becomes a Gift in Law to the Tenant. 


Whereupon the Court held, that as to the Profits 
from the End of the laſt Quarter, to the Death of the 
Tenant for Life, the Tenant ſhould pay nothing ; but 
for the Profits, from the Death of the Tenant for Life, 
the Tenant the Under-Leſſee was to account to the 
Plaintiff; and with regard to the Notion, that the Te- 
nant's remaining in Poſſeſſion, ſhewed his Election to 
continue at the old Rent; this, the Court ſaid, only 
ſnewed his Election from that Time, and not from 
the End of the preceding Quarter-Day. 


me 
8 


Mocatta & al verſus Murgatroyd. Caſe 106. 

Lord Chan- 

N Owner of a Ship mortgages his Ship to A. with — wy 
whom he leaves the original Bill of Sale, and this 
Mortgage to A. is made by a Deed of Mortgage only, 


without any Indorſement, or Notice of the Mortgage 
on the Bill of Sale, as is uſual. 


Afterwards the Mortgagor deſired 4. the Mortgagee, 
to let him have the original Bill of Sale, which was 
complied with, and thereupon the Mortgagor made ſe- 
veral ſubſequent Mortgages of ſeveral Parts of the Ship, 
which were indorſed upon the original Bill of Sale, and 
lometime afterwards the Mortgagor delivered up the 
Bill of Sale to 4. the Mortgagee, who made no Objec- 


| | \ tion, or Complaint of theſe Indorſements ; it appeared 
FF Likewiſe in the Caſe, that the Owner of the Ship had 
| made a prior Mortgage to this of A.'s, by a Deed bear- 
t ing Date the Day before, but that the prior Mortgagee 


was a Witneſs to the Mortgage -Deed made to A. alſo 4. 

: | the Mortgagee ſometime afterwards took a Releale, 
from the Mortgagor, of his Equity of Redemption. 
| 5 H | | In 
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. 


In which Caſe, theſe Points were decreed by the 
Lord Chancellor: 


8 1/7, That the firſt Mortgagee of the Ship being a 
rt Vort- Witneſs to the ſecond Mortgage, tho it did not ap- 


gagee is a 


Witneſs to pear, that he actually knew the Contents of the ſe- 
the ſeconek | | 3 1 Sek | 
cond Mortgage, yet ſince it did not appear, but that 


Mortgage, f : 
tho” no ac- He might know them, it would be preſumed, that 


tual Proof of . | ; . 
his knowing every Witneſs that could write or read, was acquainted 


bi on be ra with the Subſtance of the Deed or Inſtrument, which 
Fl fince the he, having atteſted it, undertook to ſupport by his Evi. 
Frelumpti0n dence; and that therefore, in the principal Caſe, the firſt 


1s, that he : ; | 
might have Mortgagee being a Witneſs to the {econd Mortgage, and 


nn acquainting the ſecond Mortgagee with his former 


ſame, this 


ſhall poſt- Mortgage, this ſhould give a (a) Preference to the ſe- 
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ne him. 
1 cond Mortgage. 
rt  24ly, That when 4. the Mortgagee was ſo careleſs, as 
bi by Deed in- to intruſt the Mortgagor with the original Bill of Sale, 
1 ak by which Means Indorlements of the ſubſequent Mort- 
j with the ori. gages were made thereon, and accepted again of the 


inal Bill of ©. . 
ow e Bill of Sale from the Mortgagor, without making any 


88 mt Complaint, or taking any Exception thereto; this, to- 
oe - | - 

thercon fub- gether with the long Acquieſcence afterwards, amount- 
ſequent ed to an implied Conſent in A. to the ſubſequent Mort- 


Mortgages 


or Bills of gages of the ſeveral Parts of the Ship that had been in- 
vale of be. dorſed, and ſhould give a Preference to ſuch Mort- 


veral Parts 
of the Ship, gages. 


and Mort- 
gagee acquieſces; this is Evidence of an Aſſent in ſuch Mortgagee, and ſhall therefore poſt- 


pone him. 
2dly, That 


4 


(a) Qu. autem, Whether the bare atteſting a ſubſequent Incumbrance, 
without other Circumſtances of preſumptive Notice, will poſtpone a 
a prior Incumbrancer, ſince at that Rate, a prior Mortgagee or Incum- 
brancer may, without any Fraud or ill Intention on his Side, be liable 
to be cheated of his Security; and fo I find it faid by Lord King in our 
Author's Report of an Anonymus Caſe, in Mich. 1732. 


* r 
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2dly, That tho' 4. the Mortgagee, when there were The firſt 
ortgagee 


ſublequent Mortgages, took afterwards a Releaſe of the takes a Re. 
ultimate Equity of Redemption, yet this did not oblige m_ 0 7 
. | | . mate F- 
the ſaid A. who had taken a Releaſe of ſuch Equity, to quity of Re- 
pay the intermediate Mortgages, provided he would (fntion, 


this does not 


ſtill waive the Releaſe made to him of the Equity. oblige the 
| | ſaid firſt 
Mortgagee to pay off the intermediate Mortgages, if he will waive the Releaſe, 


4thly, In this Caſe A. the Mortgagee was ordered to Mortgage 
pay Coſts to the Plaintiffs, who were Indorſees of the * 
ſubſequent Mortgages or Bills of Sale; but A. was not Pledge with 
to have his Coſts over, againſt the firſt Mortgagor; in FS which | 
regard, Lord Chancellor ſaid, it was not reaſonable by an unjuft 
that 4. ſhould onerate his Pledge with Coſts occaſioned Peſence. 


by his unjuſt Defence. 


= -- 


Ekins verſus Eaſt-India Company. Caſe 10. 
Lord Chan- 
HE Plaintiff Ekins was poſſeſſed of a Ship, and _ ma 
the Agent of the Eaſt- India Company in the Eaſt- Intereſt al- 
Indies bought the Ship, and the Cargo in her, of the eg oy a 
Commander, who had no Power to lell her; and rg 
there was ſome Proof of the Treachery of the Com- wiorgfully 
„ : en by the 
mander, and of {ome indirect Practices by the Agent; Defendant; 
but this ſeemed to have been done without the Privity t 1 0c: 
of the Company, tho for their Uſe and Benefit. the Judi, 
141An Inte- 


reſt allowed, deducting the Charge of the Return. 


Ekins brings his Bill to have an Account of the Ship 
and Cargo from the Company, who were decreed to 
account for the ſame; and an Iſſue was directed to 
try the Value of the Ship and Cargo, at the Time 
theſe came to the Hands of the Company's Agent; 
upon which the Jury found the Value of the Ship to, 
be 
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be 30001. and that of the Cargo to amount to about 
6001. 70 


And now, upon the Equity reſerved, it was inſiſted, 


that the Plaintiff ought to have Intereſt, and that the 


Intereſt ought to be Indian Intereſt, which was about 
12 per Cent. againſt which it was 


Objected, 1ſt, That the Value of the Ship and Cargo 
being uncertain, 1t could not, in the Nature of it, carry 
Intereſt, but from the Time it was aſcertained by the 


Jury. 


2dly, That the Plaintiff had, at this Time, reſted 
thirteen Years upon his own Bill, and therefore to 
allow him Indian Intereſt, would be to make him a 
Gainer by his own Delay. 


Cur. If a Man has my Money by way of Loan, he 
ought to an{wer Intereſt; but if he detains my Money 
from me wrongfully, he ought a fortiori to anſwer In- 
tereſt. And it is {till ſtronger, where one by wrong takes 
from me either my Money, or my Goods which I am 
trading with, in order to turn them into Money. 


Therefore let the Defendants pay Intereſt ; and this 
being tranſacted in the Indies, where the Perſon who 
acted by Authority under them, and for their Ul, 
mult be preſumed to have made the common Advantage 
that Money yields there, the Company mult anſwer 
the Intereſt of that Country ; but in Conſideration 
this Money is now to be paid here, the Charge of 
returning it from the Indies ought to be deducted. 


Let the Maſter ſee what was the Intereſt of Money 
during theſe Years in the Indies, and what 1s the 
Charge of returning Money from the Indies to Eng- 
ad land, 


_— 8 
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La and he is to allow Indian Intereſt; deducting out 
of it the Charge of returning. 


| Goodright verſus Wright. Caſe 106. 


Pecial Verdict in Ejectment upon this Cale: One Deviſe to 
ſeiſed in Fee deviſed the Lands to 4. and his Iſſue, ia fog 
Remainder to B. and his flue; Remainder to the Heirs —_— to 
DO ES. | Tl * 4 # his 
of A. A. died without Iſſue; in the Life of the Teſta- Iue, Re. 
tor, and B. died in the Life of the Teſtator, leaving 4 — to 
| | . tne nel 
Iſſue the Defendant, who was alſo the Heir of 4: ef 4 4 
and the Plaintiff in Ejectment was the Heir of the = 1 
Le in c 
Teſtator. Life of the 
| | Teſtator; 
B. dies in the Life of the Teſtator, leaving Iſſue who is alſo the Heir of 4, The Iſſue ſhalt 
not take an Eſtate-Tail as Iſſue of B. nor the Remainder in Fee as Heir of A. 


The Queſtion was, whether, in regard the Deviſees, 
A. and B. died in the Life of the Teſtator, the Iſſue 
of B. (who was born after the making of the Will, 
and ſo could not take jointly with the Deviſees, ) could 
take, either as Heir of the Body of B. or as right 
Heir of 4? 5 


And the Opinion of the whole Court was thus de- 
livered by C. J. Parker. 


This Cafe is exactly within the Reaſon of Bret and 
Rigden's Cale. Plowd. 3 40. | | 


1/7, Becauſe, as well in this Caſe, the Word | Iſſue } 
as in that, the Word | Heirs | is clearly uſed as a Word 
of Limitation, wiz. ro meaſure out the Quantity of 
Eſtate that the Deviſee is to take, and not as a Word 
of Purchaſe, the Deviſee only being in the View and 
_ Conſideration of the Teſtator, and the Words, Heir, 
or Iſlue,) mentioned for nothing elſe, but to limit 
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what Eſtate the Deviſee ſhould take, and there is no 
Diverſity betwixt a Deviſee in Fee, and a Deviſee in 
Tail; the Statute of Weſtminſter the Second makes 
none; for that only provides for the Iſſue, in Caſe 
where an Eſtate-Tail is actually created and veſted, 
but makes no Diverſity at all in the Rules of Law con- 
cerning the Creation of Eſtates- Tail, which are exactly 
the ſame, as to the Intent of the Deviſor, or as to 
the veſting the Eſtate, as thoſe relating to Eſtates in 
Fee-Simple ; the Statute de Donis was made for the 
Benefit of the Iſſue in Tail, which ſuppoſes. an Eſtate 
in Tail in the Anceſtor (which 1s the Queſtion here); 
and the Statute de Donis is called the Nurſe, and not 
the Mother of Eſtates-Tail. . 


—_— 


nnn. 


2aly, Becauſe the Heir in Tail is abſolutely in the 
Power of the Anceſtor, to be barred by him (ſince the 
Statute of 4 H. 7. of Fines, and the Conſtruction of 
Law, which eſtabliſhes common Recoveries,) as much 
as the Heir in Fee-Simple is in the Power of his An- 
ceſtor; and therefore, as well in Caſe of an Eſtate 
Tail, as of a Fee-Simple, the Deviſor cannot be in- 
tended to have had any Conſideration for, or regard 
to, the Heir, ſince in both Caſes the Deviſor gives 
the Deviſee ſuch an Eſtate, as enables him abſolutely 
to bar his Heir. 
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2dly, Another Reaſon why the Heir cannot take, 

when the Deviſee dies in the Life of the Deviſor, is, 

becauſe he cannot take by Deſcent, for that nothing 

was ever in the Anceſtor ; and if he ſhould take as a 
Purchaſor, then the Eſtate would be deſcendible con- 

trary to the Intent of the Deviſor; for if the Anceſtor 

had taken the Eſtate, and it had deſcended to the Heir, 

(a) Vide the Rules of Deſcent had been quite different (4) 
4 from what they would have been, if the Heir had 
taken as a Purchaſor. Then, as to the Remainder in 
4 , Fee 
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Fee limited to the Heirs of A. it is alſo the Opinion 
of the Court, that the Heir General cannot take it; 

for the Interpoſition of the Eftate-Tail to B. betwixt 

the Eſtate-Tail limited to A. and the Remainder in Fee 

limited to his right Heirs, makes no Difference; be- 

cauſe, notwithitanding the mean Remainder, the Word 

[Heirs] is a Word of Limitation of Eftate, and the 
Fee-Simple veſts in the Anceſtor. 1 Inſt. 2 2. b. 319. b. 

And if A. had ſurvived the Teſtator, the Remainder 

in Fee would have veſted in him; and therefore it is 

within the Reaſon of Bret and Rigden's Cale; and 

the Rule laid down in 1 Co. Shelley's Cale, (viz.) whe- 

ther the Limitation to the right Heirs be mediate; or 
immediate, yet where the Anceſtor has before an («) Ante. 
Eſtate for his Life, the Heirs ſhall take by Deſcent (a) 377, ee, 


| verſus Red. 
and not by Purchaſe. | 


wy 
Lad AG dad So —— og 


And thus has the Law been long clearly ſettled as * Vid. 

SPE e 33 | Moor 353. 
to this Point, even ever ſince Bret and Rigden's Caſe. But Co. Fl. 
on this Occaſion I have been the larger in delivering the 422- 
Judgment of the Court, becauſe of ſome (6) late En- (5) vide 
deavours to invalidate this Rule, which, by the way, may Lord Lans. 


downe's Caſe 


make it proper to oblerve, that the altering ſettled (c) in B. R. 


* hs OY 78 | OE | | Mich. 1712. 
Rules concerning Property, is the moſt dangerous mn (of 7h 1775 
removing Land-Marks. Hutton ver- 

19 7 ſus Symfp/on 
& ux. 2 Vern. 722. Preced, in Chan. 439. (c) Vid. poſt Vol. 2. Dawes verſus Ferrers, 
& Wagſtaff verſus WVag/taff. 


= : SN „ 2 1 Deviſe to 
But then, with Reſpect to this Remainder in Fee, li- 4. for Lite, 
mited to the Heirs of A. it has been urged, that though rn : 
the Rule of Law be certain, that whenever an Anceſtor Life, Re- 


| : 3 inder t 
takes an Eſtate for Life, and afterwards a Limitation is hs ds ; 


to his Heirs, in ſuch Caſe his Heirs cannot be Purchaſers ; Ree 
yet in this Caſe, 4. dying in the Life-Time of the 45 EE 
Teſtator, A. himſelf never took, but the Deviſe to him e 
was void, and therefore, his right Heir may take by bis er 


Purchaſe, like the Caſe, where a Feoffment is made to Hors Bo 
the - 
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th 


the Uſe of 4. for Life, Remainder to B. in Tail 
Remainder to the right Heirs of A. and 4. is dead at 
the Time of the Feoffment, the right Heirs of A. ſhall, 
notwithſtanding, take the Remainder in Fee; and 0. 
 Litt. (Set. 578.) was cited to prove, that a particu- 
lar Eſtate, and a Remainder may continue diſtinct in 


the ſame Perſon. 


But to this the Anſwer is, that the Conſtruction 
of the Will muſt be according to the Import and 
Meaning of the Words at the Time of making of the 
Will, which, in the preſent Caſe, was plainly to deviſe 
a Fee. simple to the Anceſtor, and it would be wrong 


to interpret it according to any Accident ex poſt facto, 
as here, the dying of the Deviſee in the Life -Time 


of the Deviſor; and as to the Caſe put of the Feoft- 


ment, it ſeems, that the Remainder in Fee would be 
void, becauſe there was no ſuch Perſon as A. in rerum 
natura, and it is all one, as if the Limitation had 
been to A. and his Heirs, and there had been no {ſuch 


Perſon as A. in Efſe. 
So here, the Deviſe to 4. and then (by way of Re- 
mainder after a mediate Eſtate) to the Heirs of 4. 


ſeems all one as if it had been to 4. and his Heirs, by 
one Limitation, and that A. had been then dead. 


Judgment for Plaintiff againſt the Will. 
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Wingrave verius Sir Richard Pals dm ,0 


GT AVC. 
285 Lord Chan- 
| cellyy Cow- 
IR John Palgrave, upon the Marriage of his Son per. 
Auguſtine (afterwards Sir Auguſtine) Palgrave, with Term raiſed 
: 1 : : to lecure 
Barbara Gaſcoin, ſettled divers Manors and Lands on Paugbter 
Auguſtine Palgrave for Life, Remainder to his firſt and Portions. 
4 | a TW Ys | Truſt there- 
every other Son by Barbara, in Tail Male ſucceſſively, of declared, 
Remainder to Truſtees for ninety-nine Years, Re- that if the 


h . . Husband 
mainder to Sir John Palgrave in Fee. 


ſhould leave 


no Heir 
Male by the Marriage, and ſhould leave a Daughter or Daughters, then the "Truſtees 


to raiſe Portions payable to Daughters at twenty-one or Marriage; Proviſo, that if 
the Huſband ſhould die without leaving a Daughter living at his Death, then the Term qo 
ceaſe, There is no Iſſue Male by the Marriage; but there is a Daughter who attains twenty - 


one and marries, Mother dics, and Daughter dies in Father's Life-Time leaving Iſſue; ber 
Husband adminiſters to her, he ſhall have no Portion, 


The Truſt of the Term of ninety-nine Years is de- 
clared to be, that if Auguſtine Palgrave {hall die 
without Heir - Male of his Body by Barbara, and 
leaving a Daughter, or Daughters; that then ſuch 
Daughter or Daughters ſhall have 300017. if but one, 
if more, 3000 l. amongſt them, payable at their Ages 
of twenty-one or Marriage, with a Proviſo, that if 
Auguſtine Palgrave ſhall not have any Daughter by 


Barbara, living at his Death, then the ninety-nine Years 
Term to ceale. 


Auguſtine Palgrave had Iſſue by this Marriage, one 
Daughter, (viz.) Elizabeth, who, having attained up— 


wards of the Age of twenty-one Years, married the 
Plaintiff, 


Barbara the Mother. died without Iſſue Male, 
or any other Iſſue but this Daughter Elizabeth, who 
has Iſſue by the Plaintiff, and dies in her Father Au- 
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Portion. 


Lord Chancellor : The Plaintiff is not intitled to his 
Wife's Portion; for by the firſt Words, the Truſt of 
the Term never riſes, that being to commence upon 
a Condition precedent, (viz.) It Auguſtine the Husband 
{ſhould die without Heir Male, and leaving a Daugh- 
ter or Daughters, which cannot be intended having 
had a Daughter, but leaving a Daughter at the Time 

of his Death, and Auguſtine the Husband leaving no 
Daughter at his Death, the Truit of the Term does 


not arile. 


Alſo the Proviſo does determine the Term itſelf, 
and conſequently the Truſt thereof mult fall; for the 
Proviſo ſays, that the Term {hall determine, if Au- 
guſtine the Husband ſhall not have a Daughter by Bar- 
bara, living at his Death; and Auguſtine the Husband 
not having ſuch Daughter living at his Death, the 
Term 1s determined ; and if the Term be determined 
at Law, by the expreſs Proviſion of the Parties, it 
would be very ſtrange for Equity to revive it. 


The Intention of the Settlement might be, and pro- 

bably was, that this Term ſhould ceaſe, and that no 
Portion {ſhould ever, in ſuch Caſe, be raiſed for the 
1 Benefit of any Executor or Adminiſtrator, after the 
i Death of the Daughter, for whole perſonal Advantage 
1 this might be deſigned; but in Caſe of her Death 
in the Life of the Father, the Intent of the Parties 
might be, to prefer the Heir of the Family, (who, 
in this Caſe, was the Defendant a Son by an after 
taken Wife,) before any Executor or Adminiſtrator of 
a deceaſed Daughter. | 
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| Caſe 110. 
Long verſus Short. | Lord Chan- 


cellor Cow- 
per. 
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() NE ſeiſed in Fee of ſome Lands, and poſſeſſed ,vern. 556. 
of a Leaſe for Years in other Lands, and being One ſeiſed 


indebted by Specialty and Simple Contract, made . 


his Will, by which he deviſed a Rent-Charge of bete 


| by Leaſe for 
40 l. a Year out of the Leaſe for Years to one Years of o- 


Grandſon, bequeathed the Leaſe itſelf to another ce! rr 
Grandſon, and likewiſe deviſed all his Lands in Fee to Fee to 4. 


i 8 a f a 4 
A. and his Heirs. None of his Deviſees were his Heirs Ta. x. 


at Law, and his Will was made ſince the (a) Statute roar * 
- ebte 
againſt fraudulent Deviſes. Fs . 


| | | Deficiency 
of Aſſets, both the Deviſees ſhall contribute to the Payment of the Bond; but if the Deviſe to 


A, had been of all the reſt of his Eftate, then A. ſhould have paid the Debts. (a) 3 & 4 Gul. 
& Mar. cap. 14. 


And there being a Deficiency of Aſſets to pay 
Debts, the Queſtion was, whether they {ſhould be 
charged on the Real, or Leaſehold Eſtate ? 


Decreed by Lord Chancellor, I ſt, That a Deviſe of a 
Rent-Charge out of a Term, is as much a Specifick 
Deviſe, as if it had been of the Term itſelf. 


2dly, That the Deviſe of a Term for Years is as 
much a Specifick Deviſe, as a Deviſe of Lands in 
Fee. Wherefore, each being equally Specifick Deviſes, 
it would, in this Caſe, be an equal Diſappointment of 


the Teſtator's Intent, to defeat either, by ſubjecting it 
to the Teſtator's Debts. 5 


zahy, That ſince the Statute of Fraudulent Deviſes, 
Lands in Fee are equally ſubject to Debts by Spe- 
cialty in the Hands of the Deviſee, as Leaſes in the 
Hands. of the Executor or Legatee are to Debts by 
Simple Contract at Common Law. 
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One by wii directed the Scrivener imployed by him for that 
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So that, to prevent the Diſappointment of the Teſta- 
tor's Intent, the Court thought it reaſonable, that 
the Deviſee of the Fee- Simple Eſtate, and the Deviſees 
of the Leaſe and Annuity, ſhould each. contribute 
to the Debts by Specialty, in Proportion to the Value 
of the reſpective Premiſſes; but that as to the Debts 
by Simple Contract, if there ſhould be not enough, 
over and above, to pay them, they mult fall upon the 
Leaſehold Premiſſes only. 


Hereupon it was objected by Sir Thomas Powis and 
Mr. Vernon, that the Fee Simple and Inheritance ought 
to be more favoured, than any of the Perſonal Eſtate 
and Leaſes ; for that the latter had been always decreed 
to go in Aid of the former, and therefore, in this Caſe, 


the Leaſehold Eſtate ought to bear all the Debts by 
Specialty, as far as it would extend. 


But over- ruled by Lord Chancellor; for that this 
might utterly diſappoint the Teſtator's Intention in 
providing for his Grandſons out of the Leaſe; though 
the Court allowed, that if the Deviſe had been 
to 4. of all the reſt of the Teſtator's Lands, this had 
been a Reſiduary (not Specifick) Deviſe, and the Perſon 
taking thereby, ſhould not have come in, till after the 
Debts by Specialty, or otherwiſe, had been paid out 
of his Inheritance. 


Caſe 111. Drury verſus Smith. 
Lord Chan- 


cellor Cow- 
per. Had a Nephew, and being about making his Will, 


diſpoſes of w 
bis Perſonal Purpoſe, to give 1007. to his Nephew ; afterwards 


Eſtate, and 
afterwards by Parol gives 100 J. Bill to one, to deliver over to his Nephew, if the Teſtator 
ſhould die of that Sickneſs; ſuch Gift decreed good. 


1 the 
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the Teſtator, recollecting that his Nephew had 100 J 


of his in his Hands, therefore ordered the Scrivener not 


to put the Legacy into his Will, in regard his Nephew 
had already that 1007. in his own Hands, and the 
Teſtator made B. (that was his Niece) Executrix and 
reſiduary Legatee. 


Aſterwards the Nephew came, and bsought a Specie 
Bill for this 100 J. to the Teſtator, who, in his laſt 
Sickneſs, gave the {aid 1001. Bill to be delivered over 


to his Nephew, in Caſe he | the Teſtator | ſhould die of 
that Sickneſs, which did accordingly happen. 


And now, on the Nephew's bringing a Bill againft 


the Executrix, for this 100 J. Note, it was objected, that 


this being a Parol Gift, and contrary to the Will by 
which the Executrix was made reſiduary Legatee, it 


would introduce all the Inconveniences of Perjury which 


the Statute of Frauds intended to prevent, if ſuch Evi- 
dence, or verbal Diſpoſitions, ſhould prevail againſt the 
Wall, and would be contrary to the Words of the (4) Sta- 
tute, which ſay, a Will in Writing ſhall not be revoked 
by Parol. 


Lord Chancellor: The Caſe is not ſo ſtrong, as if this 
very 100 J. Note had been ſpecifically deviſed; for 
deviſing the Refiduum, is only the reſt of his Eſtate, that 
he ſhould not, by Will, or otherwiſe diſpoſe of; but 
this is a Gift in the Teſtator's Life-Time, Donatio Cauſa 
Mortis, and the Poſleſhon tranſmuted, and certainly, not- 
withſtanding the Will, the Teſtator had a Power to give 
away any Part of his Eſtate in his Life-Time ; he might 
in his Life- Time, after the making of his Will, give a- 
way any Part of his Eſtate abſolutely, and by the ſame 


Reaſon might, notwithſtanding the Will, give away any 


(a) Se. 22; 


Part thereof conditionally ; and this Gift being ſo fully 


proved : 
s L Decree 
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neat. 


Teva the Plaintiff his 1001. Bill with Coſts. 


Memorandum, in the Cale of Smith verſus Caſey, 
(3th Dec. 1718.) the Maſter of the Rolls, where Jewels 
were given by the Teſtator by way of Donatio Cauſa Mor- 
tis, doubted, whether this was good againſt Debts. And 
it {ſeems not; they being given in Cale of the Donor's 
Death, and in Nature of a Legacy, which therefore 
would be fraudulent as againſt Creditors. 


Caſe a1. Biſhop of Wincheſter verſus Knight. 

Lord Chan- 

_ oy () NE held cuſtomary Lands of the Biſhop of Min- 
Lord of a cheſter, as of his Manor of Taunton-Dean in 
omg Somerſetſhire, in which Lands there was a Copper Mine 
for an Ac- that was opened by the Tenant, who dug thereout, and 
Our tas {old great Quantities, of Copper Oar, and died, and his 
or Timber Heir continued digging and diſpoſing of great Quanti- 


cut, by De- | x ; 
cab. ties of Copper Oar out of the ſaid Mine. 


Teſtator ; 
otherwiſe of plowing up Meadow or ancient Paſture, or ſuch Torts as die with the Perſon. 


The Biſhop of Wincheſter brought a Bill in Equity 
againſt the Executor and Heir, praying an Account of 
the {aid Oar, and alledging, that theſe Cuſtomary Te- 
nants were as Copyhold Tenants, and that the Free- 
hold was in the Biſhop, as Lord of the Manor and 
Owner of the Soil, and that the Manner of paſſing the 
Premiſſes was, by Surrender into the Hands of the 
Lord, to the Uſe of the Surrenderee. 


On the other Side it was ſaid, that it did not appear 
the Admittance, in this Caſe, was to hold ad voluntatem 
Domini, ſecundum Conſuetudinem, Vc. without which 


Words | ad voluntatem Domini] it was infiſted, there 
od could 
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could be no Copyhold, as had been adjudged (a) in 


Lord C. J. Holt's Time. 


(a) dalk. 365. 
Crowther 
verſus Old- 


field, & 


Carth, 432. Gale verſus Noble, 


Then, as to the Oar dug in the Anceſtor's Life-Time, 


there was no Colour to ask Relief ; becauſe this being 


a Perſonal Tort, the {ame died with the Perſon, and 
that with Reſpect to the Oar dug in the Heir's own 
Time, there could be no Remedy; for that theſe 


Cuſtomary Tenants were as Freeholders, and there was 


full Proof, that they, from Time to Time, had uſed to 
cut down and fell Timber from off the Premiſſes, and 


had allo dug Stone and fold it. 


Lord Chancellor: It would be a Reproach to Equity, 


to ſay, where a Man has taken my Property, as my 


Oar, or Timber, and diſpoſed of it in his Life-Time, 
and dies, that, in this Caſe, I muſt be without Re- 
medy. 


It is true, as to the Treſpaſs of breaking up Mea- 
dow, or ancient Paſture Ground, it dies with the Per- 
lon ; but as to the Property of the Oar, or Timber, it 
would be clear even at Law, if it came to the Execu- 
tor's Hands, that Trover would lie for it; and if it has 
been diſpoſed of in the Teſtator's Life-Time, the Exe- 
cutor, if Aﬀets are left, ought .to anſwer for it; but 
it is ſtronger in this Caſe, by reaſon that the Tenant is 


a Sort of a Fiduciary to the Lord, and it is a Breach 


of the Truſt which the Law repoſes in the Tenant, for 
him to take away the Property of the Lord; ſo that I 


am clear of Opinion, the Executor, in ſuch a Cale, is 


anſwerable. 


As to the Evidence that the Tenant might do one 


Sort of. Waſte, as to cut down and diſpoſe of the Tim- 


ber, this might be by Special Grant; but it is no Evi- 
dence 


— 
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dence that the Tenant has a Power to commit any other 
Sort of Waſte, (viz.) Waſte of a different Species, as that 
of diſpoling of Minerals; but a Cuſtom impowering the 
Tenants to diſpoie of one Sort of Mineral, as Coals, 
may be an Evidence of their right to diſpoſe of anothe 
Sort of Mineral, as Lead out of a Mine. 


11 


But this Queſtion being doubtful, and at Law, let 
the Biſhop bring his Action of Trover as to the Oar 
dug and diſpoſed of by the preſent Tenant. 


Accordingly this was tried, and there never having 
been any Mine of Copper before diſcovered in the Ma- 
nor, the Jury could not find, that the cuſtomary Tenant 
might, by Cuſtom, dig and open new Copper Mines; 
ſo that upon the producing of the Poſtea, the Court 
held, that neither the Tenant without the Licence of 
the Lord, nor the Lord without the Conſent of the 
Tenant, could dig in theſe Copper Mines, being new 
Mines. 


Caſe . gp 
3 Chancey's Caſe. 


At the Ralls. 


One being 


indebtel te INE being indebted for Wages to a Maid Servant, 


hi * who had lived with him for a conſiderable Time, 
or Wages 


in 1007, gave her a Bond for 100 J. and in the Condition of the 


gives her = Bond, 1t appeared to be for Wages; afterwards the 


Bond for this A x R 
1001. as due Teſtator by his Will, among other Things, gave a Le- 
for VV ages, gacy of 5001. to this Maid-Servant, and it was men- 


and after- 


wards by | tioned in the Will to be given to her for her long and 
hs BY* faithful Services. The Maid-Servant having, on her 


for her long Maſter's Death, poſſeſſed herſelf of divers Goods that 


Services Were his, the Plaintiff Chancey, who was the Executor, 
This is not a brought his Bill againſt her for an Account, but paid to 


er the Bud her the 100 J. and Interelt ſecured to her by the Bond. 


5 For 


—_ 
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For the Defendant it was objected, that ſhe ſhould 
have both the Money due on the Bond, and alſo the Le- 
gacy; for the Legacy was a further Reward for her Ser- 
vices, and intended to be a Gift in toto: Whereas if the 
Bond were to be taken out of it, it would be only a Gift 
of 4001. and as to the old Notion, that the Teſtator 
muſt be juſt, before he is bountiful, that was nothing, 
where the Teſtator had wherewithal to be both juſt (a) (a) Salk. 
and bountiful, _ 155. 


Beſides, that this was not inſiſted upon by the Bill, 
ſo that the Defendant had no Notice or Warning to 
prove, that the Teſtator intended to give her the full 
Legacy of 5001. over and above the Bond: Which 
Proof (though by Parol only) had yet been frequently 


admitted. 
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Alſo, for that it appeared the Executor himſelf had 
paid the Bond, and taken a Receipt for it. 


Maſter of the Rolls : It is ſufficient that it appears 
the Creditor has a greater Legacy given her, and the 
Plaintiff the Executor prays Relief, which is as much as 
if he had prayed, that he might not be compelled to 
pay both the Debt and Legacy. 


This is ſtronger than the uſual Caſe; for the Bond 
is for Service, and the 5001. Legacy is alſo for Service; 
lo that it is a greater Reward and Satisfaction for the 
lame Thing; neither is it material that the Executor 
has paid it, for he was bound to pay the Bond at Law, 
and his only Method is, to ſtop it out of the Legacy; 
but clearly, ſuch a Legacy is not a Satisfaction for Ser- 


= _ to the Teſtator (/) after the making of — 


5 M This 


© 


* — * - 
mg rr. crow wm. 
- — — fete ee <s 


* n no 2 
— —— — — —— l — 
2 hy 8 * PF 


2 


r . Fo OD 
— 7 22 © * — — ä — * 1 mY 
2 Y Kh q 2 
- 7 7 
— hate —— Ss 9 Ma. r 
— — — — os - ” 


4 
TTT ˙ c 
5 — - — * 2 * — — > 


2 , * * LE ut - = - 
or es; Cu Y — 
- - —. SORE 


- ——— —— —— — — — 


A OY 


— 
r 


— r * 1 = ana __r_ C——eo—_——_—_—_— a _ 
4 > 7 4 N - 8 * " * * - "= IT 1 . 
ö NA Aer . ß ⁰ i ge Oo ⅛ ˙dm̃ ²ẽůfA A * > 
a” Ea * 8. 1 * * 1 2 = . — 
—ͤ— —ͤ—w — 


A 
K I CS 


—_— 


410 


De Term. J. Hill. 17717. 


Trinity This Decree was afterwards * reverſed by Lord 


1725. 


Teſtator, by the expreſs Words of his Will, had deviſed 


— 


Chancellor King, upon which Occaſion his Lordſhip 
ſaid, he was not for breaking in upon any ge— 
neral Rule, though he did not ſee any great Reaſon, 
why, if one owed 1001. to 4. by Bond, and {houid 
afterwards give him a Legacy of 500. this Legacy 
muſt go in Satisfaction of the Debt; for if ſo, the 
whole 500 l. would not be given, in regard 100 J. of it 
would be paid towards a juſt Debt which the Teſtator 
could not help paying; and therefore the whole 500 J. 
would not be given, againſt the expreſs Declaration of 
the Teſtator, who ſays he gives the ſame; and though it 
ſeemed to have obtained as a Rule, that a Man ſhould 
be juſt before he is bountiful, yet when a Man left ſuch 
an Eſtate and Fund for his Debts and Legacies, as that 
he might thereout be both juſt and bountiful, and eſpe- 
cially, when there ſeemed to be not only an Intention, 
but alſo expreſs Words to that Purpole, in ſuch Cale his 
Lord{hip did not fee, but it would be as reaſonable 
that the whole Legacy ſhould take Effect as a Legacy, 
and that the Debt ſhould be paid beſides. 


And it was ſaid at the Bar, by Mr. Talbot, to have 
been a ſtrange Reſolution, that if I owe a Man 100. 
and give him 100]. Legacy, then I give him nothing, 
but only pay him what I am bound to do; but if the 
Legacy be twenty Shillings leſs, (viz) 99 J. here it is a 
good Gift and Legacy, excluſive of the Debt. 


However, the Court ſaid, they were not, by this 
Reſolution, overturning the General Rule : But that 
this Caſe was attended with particular Circumſtances 
— it from the common Caſe, (viz.) That the 


* that all his Debts and Legacies ſhould be paid ;” and 
0 this 
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this 100 Bond being then a Debt, and the 500 L. be- 


ing a Legacy, it was as ſtrong, as if he had directed 
that both the Bond and Legacy ſhould be paid; that 
when the Teſtator gave a Bond for the 100 J. Arrear 
of Wages, it was the ſame Thing as paying it; and as, 
if he had actually paid it, and had afterwards given 
the Legacy of 5o0ol. the Executor could not have 


fetched back the 1001. and made the Defendant refund, 


ſo neither ſhould the Bond in this Caſe be ſatisfied by 
the Bequelt of the Legacy. 


His Lordſhip allo obſerved, that the Executor (the 
Plaintiff Mr. Chancey) did not himſelf take this 500 J. 
Legacy to be a Satisfaction for the Bond, as appeared 
by his having voluntarily paid the 1001. to the De- 
fendant, and that his Lordſhip was of the ſame Opi- 
nion. 


So the Decree at the Rolls was reverſed, and the 
Defendant (the Maid-Servant) had both her Debt and 
Legacy. 


Anonpmus. 88 


2 PON a Petition to the Maſter of the Rolls, for Where E- 


| 3 0 | uity will 
Leave to file an Original, after a Writ of Error give Leave 


brought to reverſe a Judgment, His Honour, having 6e an 
taken Time to conſider of it, and likewiſe of another and where 
Cale, where, upon a Judgment by Confeflion, the *. 
Court gave ſuch Leave, and having ſpoken with 

Mr. Hetherington (an antient Officer of the Court) at 

length denied Leave to file the ſaid Original, ſaying, 

that where a Judgment is given by Confeſſion, as the 


Defendant, in ſuch Caſe, conſents that there ſhall be 


Judgment awarded againſt him, ſo does he likewile, by 
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more's Caſe, 


8 Co. 159. 


ginals being then likely to be filed, unleſs where the 


—— 


EET 


Implication, conſent to all thoſe Means without which 
the judgment cannot be effectual, and conſequently, 
that an Original ſhall at any Time be filed, eſpecially 
if ſuch Judgment was given as a Security for Money, 
or other valuable Conſideration. But that it is other- 
wiſe where Judgment is given by Default, or on De- 
murrer, c. and that there is alſo a Difference where 
the Omiſſion proceeds from the Ignorance or Neſcience 
of the Clerk, and where it is by Miſtake or Miſpriſion, 
for in the (a) former Caſe it is not to be helped; and 
ſuch Leave to file an Original as aforeſaid, ought not 
to be given, without very ſpecial Reaſon; for this would 
be a Wrong to the Crown, and to the Officer, no Ori- 


Party ſhould find hirnſelf in Danger of having his Judg- 
ment reverſed. | 


The Court further declared, that they were the ra- 
ther induced to deny Leave to file an Original, in the 
Principal Cafe, in regard, if this Judgment were re- 
verſed, (it being upon a Policy of Infurance,) the 
Plaintift might begin a new Action. Secus, had it been 
in a Quare impedit, or in an Action againſt the Hun- 
dred for a Robbery, where the Suit mult be commenced 
within a (% limited Time; or if the Time had been ſo 
far clapſed, as that the Statute of Limitations had 
been a Bar, if the Judgment ſhould be reverſed. 


Afterwards in June 1719. in another Cauſe, on a 
Petition to the Maſter of the Rolls for Leave to file an 
Original, upon Affidavit that the Plaintiff's Attorney 
had been ill, and diſordered in his Head, by which 

2 Means 


* Vid. 3 Lev. 347. Beachcroft verſus The Hundred of Burnham, 
where for t lis E ea on, (viz.) becauſe the Time for bringin ; the Action 
was elapſed, the Court gave Leave to amend after Iſſue was joined, and 
the Jur, ha l appeared at the Bar. 
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Take Leave to file the Or 
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Means an Original was omitted to be filed; and a Writ 
of Error being brought, in this Caſe, to reverſe the 
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DE 
Term. Paſchæ, 


1718. 


Caſe 113 Copeland verſus Stanton. 


Where a Witneſs on the Part of the Defendant was ſworn, 


Witneſs dies . 2 
be bony” ae and having appeared before the Examiner, was 


mination, examined to ſeveral Interrogatories, after which he 
b 2 
uch Exami. Was appointed by the Examiner to come another Day, 


nation is but the next Morning was {uddenly taken ill, and 


ſigned by . 
him, the died. 


Depoſitions 


cannot be made naſe of. 


Upon which, I moved the Maſter of the Rolls, that 
this Witneſs's Depoſitions, ſo far as they were taken, 
might be made uſe of, which, without the Order of 
the Court, could not be, the Witneſs not having ſigned 
his Examination. 


But his Honour, having adviſed with Sir Thomas Geery, 
the Maſter then in Court, denied the Motion, for that 


the Examinations were imperfect, and could not be 
made ule of. 
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It ſeems, aſter the Witneſs is fully examined, the Exa- 
minations are read over to him, and the Witneſs at 
Liberty to amend or alter any Thing, after which he 
ſigns them, and then (but not before) the Examina- 
tions are compleat, and good Evidence. 
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In Michaelmas Term 1722. in the Caſe of Debrox But 5 
verſus —— The Defendant, after an Order for Publi- Wbere the 


8 IL eps. 22-0: Defendant, 
cation, examined a Witneſs, and then firſt conceiving after Publ; 


himfelt itregular in examining this Witneſs (it being cation, EXa- 


S amined a 


z after Publication) got an Order (upon Petition and an Witneſs, = 
Alffidavit from himſelf, his Clerk in Court and Solicitor, ahb Age 


Jr ̃ ᷣͤ ͤ ⁰ ̃ ² «i ᷣ d 


» uſual Affida- 
that they had not, nor would ſee any of the Depoſitions) vit that the 
that he might re-examine the ſaid Witneſs; but before hi, 1 
there could be a Re- examination of this Witneſs, he Solicitor, 
died; and upon Affidavit of this, 1155 - 8 


; ; ; b | tions, got art 
Order to re-examine this Witneſs, but the Witneſs died before a Re-examination, the Court 


gave Leave to the Defendant to make uſe of the former Depoſitions of the ſame Witneſs. 
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Lord Chancellor Parker ordered, that the Defendant 
migbt make uſe of the Depoſitions taken of this Wit- 
neſs, the Re- examination of him having been prevented 
by the Act of God. 


Trafford verſus Aſhton. Caſe 116. 
: Lord Chan- 


: : cellor Parker, 

: 8 IR Ralph Aſhton ſeiſed in Fee of a great Real Eſtate 7,8 of a 
in Lancaſbire, upon his Marriage, ſettled the fame Term e 

upon himſelf for Life, Remainder to his Wife for Life, tion out of 


Remainder to Truſtees for ninety-nine Years, Remain- pombe 
| ronts to 


der to his firſt, c. Son, Remainder to the firſt and be paid as 
every other Son of his Brother Richard Aſhton, in Tail Cen as con- 


veniently 


: | . Male ſucceſſively. | might be. 


The 
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De Term. Paſche, 1718. 


By Virtue 
of the Word 
[( Profits) 
Truſtees 
may ſell or 
mortgage; One or more Daughters, 
ſecus if ſaid 


annual Pro- 


fits. 


The Truſt of the Term of ninety-nine Years was 
declared to be, that if Sir Ralph Aſhton ſhould die with- 
out Iſſue Male by the ſaid Marriage, and ſhould leave 
then the Truſtees ſhould, out of 
the Rents and Profits, raiſe 8000 1. for the Daughters of 
that Marriage, to be paid them as ſoon as conveniently 
could be, without limiting any expreſs Time when the 
Portions were payable; but then a further Truſt of the 
Term was declared, that if there ſhould be a Son and a 
Daughter or Daughters by the Marriage, in- ſuch Caſe, 
the Truſtees ſhould, as ſoon as poſſible, raiſe 1000 J 
a-piece for the Daughters, payable at twenty-one or 


Marriage. 


This Term of ninety-nine Years was not made 
without Impeachment of Waſte. 


Sir Ralp Aſbton's Lady dies firſt, afterwards Sir Ralph 
dies without Iſſue Male, and leaving three Daughters 
(the Plaintiffs) all married, and the Remainder in 
Tail becomes veſted in the Defendant his Nephew, 
the preſent Sir Ralph Aſhton. TY 


The Queſtions were, firff, Whether this 8000 l. 
ſhould be raiſed otherwiſe than out of the yearly Rents 
and Profits, or by Sale or Mortgage? 


And 2dly, Whether it ſhould carry Intereſt, and 
from what Time? 2 


For the Defendant it was ſaid, that it was well 
known the three Daughters had a very great Eſtate in 
Land left them as Heirs General of this antient Family, 
and that it could not but be intended by the late Sir 
Ralph Aſhton, that the Defendant, who was to ſupport 


his Name and Honour, who was his Nephew, and 
[ whom 


IP 


E 
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whom he had made as his adopted Son, ſhould have 
wherewithal to live, and maintam the Honour. 


That the 8 000 J. being to be raiſed by Rents and 


Profits, it muſt be intended yearly Rents, and yearly 


Profits; and if ſo, it was plain there could be no Sale or 
Mortgage. 


That the Intention of the Settlement was, to pre- 
ſerve the Eſtate in the Name and Family, as long as 
might be; and conſequently not to fell or mortgage, or 
to give any Power for that Purpoſe. 


That had it been ſo intended, it would have been 
lo expreſſed, (viz.) that the Truſtees might raiſe the 
Portions by Sale or Mortgage, and the rather, for that 
this was the general Way of penning Settlements. 


That the Term of ninety-nine Years not being made 


without Impeachment of Waſte, this was an Indication, 


that the Truſtees were ſo far from being inveſted with 


a Power to fell any Part of the Eſtate, that they were 
not intruſted with cutting down a Tree from off it. 


That here was no certain Time limited when theſe 
Portions were payable, it being only ſaid, as ſoon as 
conveniently might be; as ſoon as conveniently? That is, 
with Convenience to the Nephew, and not ſo as to di- 


ſtreſs him. 


That if in ſome Caſes the Word Profits was con- 


ſtrued to extend to the Profits of the Land ariſing by 
Sale, if ever Equity had gone ſo far, it mult be, 
where an expreſs certain Time was limited; and under 
thoſe Circumſtances, rather than not comply with ſuch 
exprels Limitation, and where the annual Profits would 
not raiſe jt by that Time, the Court might conſtrue 
5 0 the 


—ͤ———ä—— — ——— ͥ —́WwUᷣ——-.— 
— — 
— — — — Ay _ 
— — — 
EE: = 
= 


G 
19 


— 


—— RR: 
re 


— 
En 


— 


—ͤ—U H— j rx—‚ꝙßx˙rd — uwͥ ü — — 
— — — — 
=: 2 r — . rr = — 
— — — 


— 
— — 


—— 2 — 
— ͤ —Üù—U— — 


— 
My 


— 
— ene 


222 ⁵*̃ ̃ -V —— p 
— — . er 5 — p 
EEE — — — — — — 
— RES — —_ — — - = - a oe Done ne DS 
= 
= 


— —— — — — x 
— — — PEN] YO Ia FE Rr — . 
8 — IE — — — 
2 - _ — 4 7 


— > 0 rr rede 
* Co <0 AV — — 


— . — 
—— PRs OI TI LES EEIIRL>- 


— 
2 1 — he nr N — = 
r 5 . EEE 
- - : ITS — — ers —— 
— —: ß 


— — — — ſ— ů — — CCCSS TCA tO 
— — = — = CY wo X— — — 


= — £ 2 
. — —d > — 


<4 — 
—— — : 
- * + 
. HIP re I DR . 2 j _— 
— pe — — Take ——— wt £ _ 
”_ —— — — . 
7 J ͤ Tet - 
— = q = K = 


PRC 


ny 


—— — nds — - — -— <= Spas 
D — 3 - - WON — 8 5 Ry 
* — — — 5 * 2 r m 
r — — 0 | — 
ES n 5 — — ring —— I * 
— — 
— 


1 — - 
4 a * - - _ — — 25 
= ah * « EAA 2 — — —_— 8 ä . 4 | 2 — 
— — — — 2 70 p — — ſe R 
„ . — 2 2 — 2 r 2 — 7 2 5 yg  —_— . * . 1 
. — er ere rare 8 ne 3 nnn . — —— a 
3 _ 4 / gin s en 8 SO a DS oor IO p = — — 5 7 
r Ce 2 ND — n lbs 4 7 1 5 — - 
* ay 4 * — 1 K — — - 
8 6 . pl _ — ac - _ » 


So 
— — ' + ASIF AS 


— - * — . 7 — 
22222. ĩðͤ2v f ger 
ws p —— — #4 —— — 2 Git 


— 
— x ——— 


— 
e 


—: 02 iTT S „ < o ek HO © I er INES ns = = = - FITS: ä 
F 3 r TAG : Ee nh IDC IE GS. ooo > PIES . ; r 
5 L — 75 OW” * - gd top ie?  9h — 8 * 9 h — : * - 3 N 9 * q l — * - r 
- * e I I coop 0d — —_ _ _—_ 2 7 a > * a ea I nmr by — ang 
— 2 oY * r % * + * 1 2 $ 5 — 
* 1 1 * — —— ww 2 - y 9 A _ 
2 x . 8 MY a 9 — — — - - og 


3 282 2 6 PPP 
= — rf „ , ION ! n 
3 7 


r 7 ws — 
JR — — 


418 


** 


"Dr Tow Pas, OG 


a) Poſt 
in the Caſe 
of Butler 
verſus 
Duncombe, 


Hertfordſhire, where a Portion was ſecured to his Siſter, 


the Word [Profits], to extend to Profits by Sale; but 
never made ſuch Conſtruction, where no expreſs Time 
was appointed, and where the Sum in convenient Time 


might be raiſed. 


That in the Caſe of Mr. Byde of - Ware-Park in 


to be raiſed by Rents and Profits, the Court did not 
only raiſe it by Rents, but confined the fame to ſo 
much a Year, as that Mr. Byde might have whereupon 
to live out of the Reſidue. . 


2dly, It was argued, That as to Intereſt, where the 
Portion was to be paid out of the yearly Rents, the 
Party mult take it ſo; and there was no Default in 
Payment, there being no expreſs Time appointed for 
paying the Portion ; it was the Plaintifts own Fault, if 
they would not enter; whereas if the Defendant was 
in no Default, he ought not to pay Intereſt, 
for Intereſt is only given in (a) Default of Pay- 
ment. 


On the other Side it was {aid by Counſel, and fo ruled 
by the Court, that the Daughters were Purchaſors of 
Portions, by their Mother's Marriage, and the Marriage 
Portion; but the Limitation to the Defendant, the pre- 
ſent Sir Ralph Aſhton, was voluntary. 


That the Meaning of the Word | Portion] was a 
Proviſion for Marriage, but the leiſurely way of raiſing 
Money by yearly Rents, would not anſwer ſuch End. 


That the Words | Profits of Lands | eſpecially when 
to pay Debts or Portions, implied any Profits that the 
Land would yield, either by ſelling or mortgaging ; and 
that this had been the conſtant Conſtruction in the like 


Cafes, and 2 Chan. Caſes 205. Lingen verſus Foley, was 
l 


cited 
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out of the Rents and Profits to pay Debts and Legacies, 
and the Truſtees decreed to ſell the Land itſelf; as alſo 
i Chan. Caſes 176. where the Difference is taken be- 


twixt annual Profits, and Profits generally, and in 


which Place it appears from many Inſtances, that where 


Daughters Portions were directed to be raiſed out of 


Rents and Profits, and were made payable at a fixed 
Day, and the annual Profits would not raiſe the Por- 
tions by (a) that Day, the Court has decreed a Sale. 


Allo the Cale of (b) Warburton and Warburton was 
cited. 


It was moreover inſiſted, that here was a certain 
Time appointed for Payment of the Portions, and 
that implied, though not expreſſed; viz. it was 
ſaid, they ſhould be paid as ſoon as conveniently might 
be; now that was preſently, for the Daughters be- 
ing twenty-one at Sir Ralph Aſhton's Death, and mar- 


riageable, it was then convenient they ſhould have their 
Portions. 


That though (c) yearly Profits might make a Dif- ( a Vern, 
ference, yet here that was not material, the Word 


[ yearly | being omitted. 


That the Portions being payable preſently on the 


Death of Sir Ralph, (the Daughters being then twenty- 


one z) they conſequently would carry Intereſt, and the 
rather, ſince they were to ariſe out of Land, which 


yielded yearly Rents and Profits. 


Lord Parker farther obſerved, that by the Truſt, if 
there were a Son and a Daughter, or Daughters by the 
Marriage, the Son ſhould pay Intereſt to his Siſters for 
their Portions, from their Age of twenty-one or Mar- 
riage, and it could not be imagined that Sir Ralph would 


be 


cited, where Lands were deviſed to Truſtees, in Truſt 


(a) Preced, 


in Chanc. 


(b) 2 Vern. 
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cellor Parker 


1 


be kinder to his Nephew in excuſing him from paying 
Intereſt, than to his own Son, if he had one, who was 
bound to pay Intereſt. Wherefore it was decreed, that 
the Portions ſhould be raiſed by Sale or Mortgage, as 
ſhould be agreed by the Maſter and the Parties, with 
Intereſt from Sir Ralph's Death, and Coſts. 


Caſe 117. Ratcliff verſus Roper. 
Lord Chan- | 
IN this Cauſe a Decree was made for a Sale of the 
SLE i Eſtate for the Payment of Debts, and a Purchaſor 
Court be approved of and confirmed; there was likewiſe an Or- 
oceſ can der, that all Parties ſhould join, Ve. 


Proceſs can 


be taken out 
againſt the Party until he has appointed a new Clerk in Court, and a Subpena ad faciend' At- 


torn, muſt be taken out for that Purpoſe, 


And on Affidavit that one of the Parties refuſed to 

be {poke with, ſo as to be ſerved with the Writ of Ex- 

| ecution, though it was allowed to be a Motion of 
Courſe, on Affidavit of this Matter, that Service of the 
Clerk in Court might be good Service, yet where the 

Clerk in Court appears to be dead (as he did in this 

Caſe) there the Court ſaid, they would make no 

Order, but a Subpœna ad faciend' Attornat. muſt be 

taken out and ſerved; becauſe, till then, the Party is 


not in Court. 


It was alſo allowed, that the Service of the Sup 
ad faciend Attorn. would be good, if left at the Houle, 
and that though the Party in this Caſe denied himſelf, 
yet ſtill the Subpena might be left at his Houſe. 


Maſters 


2 
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Maſters verſus hir Harcourt Maſters. 
Rs. Mary Maſters by her Will left ſeveral Legacies 
to ſeveral of her Relations and others ; for in- 


Caſe 118. 
At the Rolls, 


ſtance, to her Nieces 4. B. and C. pecuniary Legacies, 


(di) to A. and B. 2001. a- piece, and to her Niece 
C. 400 J. and having a Mother living, gave all her 
houſhold Goods, after her Mother's Death, to be di- 
vided among her ſaid three Nieces, and alſo the beſt of 
her Cloaths; ſhe likewiſe by her Will gave ſeveral ſpe- 
cifick Legacies, and to the Poor of two Hoſpitals in 
Canterbury (naming them) 5 J. a- piece; as to her Lands 
ſhe deviſed them to her Nephew and Heir at Law, the 
Defendant Sir Harcourt Maſters, but charged the ſame 
with the Payment of her Legacies abovementioned, and 
made the Defendant Sir Harcourt Executor. 


Afterwards her Mother died, by which a conſiderable 
Increaſe of Perſonal Eſtate came to her, and thereupon 
ſhe made a Codicil, thereby giving ſeveral pecuniary 
Legacies to ſeveral, to whom ſhe had before given Lega- 
cies by her Will, many of which Legacies were larger 
than what were given them by her Will, and gave 5 J. 


per Annum to all and every the Hoſpitals, (without ſay ing 


where the Hoſpitals were) and left Annuities to ſeveral 
of the pecuniary Legatees in the Will, and gave to her 
laid three Nieces, A. B. and C. all (leaving a Blank) 
to be equally divided, and her Cloaths ; and among her 
Legacies which were in Figures, ſome of them were 
writ ſo blindly (ſeeming to have been altered) that it 


was difficult, if not impoſſible to read them, or to 


diſtinguiſh what the Legacies were; particularly in one 
Place, whether 1001. or 300 l. was meant; and ſhe 
gave to Mrs. Sawyer 200 l. when there was no 
tuch, Perſon ever known to her, but it was alledged 
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that ſhe meant one Mrs. Swopper; ſhe likewiſe DN 
to her {aid three Nieces 4. B. and C. 50 l. a Year for 
their Lives, and left 200 J. for a Monument for her 
Mother, after which ſhe died. 
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Her Codicil happened not to be atteſted by 4 
Witneſs, and fo, as was admitted, could charge no 


Land. 


1 It was alſo admitted, that both her Real and Perſo- 
"03 nal Eſtate were deficient in Value to pay the Legacies 
| Ws and Annuities given by her Will and Codicil. 


1 The Defendant Sir Harcourt proved her Will and 
. Codicil, and upon a Bill brought for the Payment of 
ſeveral of the Legacies to ſeveral of the Plaintiffs, 


Legacies by 
hisWill, and the Perſonal Eſtate not being ſufficient to pay the Lega- 


Wi h Le 
1 cs by i cies both by the Will and Codicil, and the Real Eſtate 


Corn, 204 being liable ro the Legacies by 5 Will, and not to 
tne Lands 


3389 we charend thoſe by the Codicil, the Eſtate ſhould be ſo marſhalled, 
1 with the that, 4s far as pollible, the whole Will might take El. 


Legacies in 


ine Will Fe, and all rhe Legacies be paid. 
only, and 


the Perſonal Eftate i is not ſufficient to pay all the Legacies ; the Legacies in the Wwe ſhall 
be charged on the Land, and the Legacies by Codicil on the Perſonal Eftate, 


119 One ebe. 1f, It was decreed by the Miſter of the Rolls, that 


3p 5 Aud n that i Legatees in the Will ſhould 
1 he paid out of the Real Eſtate, and if that ſhould be 
1 deltcient, they muſt, as to the Surplus, come in Ave- 
FIR rage with the Legatees in the Codicil, to be paid out of 
WH the Perſonal Eftate ; and, there being admitted to be a. 
FRA Deficiency, that the 18 ſhould be forthwith ſold to 

prevent a greater Deficiency, but that the Specific Le- 
(a) Vid. poſt gacies mult be all paid, and not (a) abate in Propor- 


Hinten ver- 


ſus Pine. tion; on the contrary, that the (b) Charities, though pre- 
(Y Vid. ante | 


Tate verſus Auſtin, & poſt Att. Gen. verſus Aren. | 
2 ferred 


= 4 # 3's N 5 
3 * 633 * 4 3 
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ferred by the Civil Law ; yet they ought to abate in Pro- 
portion, for they were but Legacies. 


„ 


But it was objeCted, that the two hundred Pounds Specific 
21 for IC It *» 1 LLegacies not 
given for a Monument for the Mother, ought not to t dome inte 


abate in Proportion, this being a Debt of Piety to the Average, 
Memory of her Mother, from whom the Teſtatrix re- EY 


; nag # | 8 en, Legacies 
ceived the greateſt Part of her Eſtate. And to this the that are pe- 
Court inclined; but however reſerved that Point. Forge 


2 i 3 : into Aver- 
age, as well as other pecuniary Legacies, Whether a Legacy of 2001, given by the Teſta- 
tor for a Monument ſhall come into Average, t. | 


2dly, That the Will charging the Real Eſtate = — 4 
OY | 4 | 2 5 F I 
with the Payment of the Legacies abovementioned it e with 


could not extend to the Legacies in the Codicil; but if ** Payment 


5 | St” of the Le- 
the Real Eſtate had been charged with the Payment of gaciesabove- 
the Teſtatrix's Legacies in general, it would have taken - 
in the Legacies in the Codicil, they being as much her not ex- 


| . 7. tend to the 
Legacies, as thoſe in the Will. L hep 
the Codicil; 


fecus if the Land were charged with the Payment of the Legac 


34h, It being objected, that whereas the pecuniary Preyniary E 
I egacies in the Codicil exceeded the Legacies in the Ef tad 


W.: 1 . | in THE given by 
Will, and were given to the ſame Perſons, this ſhould Will and 


. 7 . . 1 N 6 . 2 ; ; afterwards 
be in Satisfaction of the Legacies in the Will, and that greater . 
the Legatees thould not have both; and particularly, fans pe- 
. : 3 ſame Per- 
that where the Annuities given by the Codicil were of fons by Co- 


greater Value than the Legacies in the Will, and were dicil ; theſe 


; | 8 | | 85 no Satiſ- 

given to the {ame Perſons, they ſhould be a Bar to ſuch fiction the 
derer cab 1 VVV 
berſons from claiming both: in the Will, 


L | . 
gatees to have both, becauſe the Codicil is Part of the Will. 


Cur': The Annuities by the Codicil, though given to the 
lame Perſons that were pecuniary Legatees in the Will, 
and though of greater Value, yet {hall not be taken to be 
a Satisfaction for the pecuniary Legacies given by the Will; 


becauſe 


ies generally. 
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becauſe the Annuities are not ejuſdem generis, and the 
Annuitants might die the next Day after the Death 
of the Teſtatrix, and nothing being more uncertain 
than Life, conſequently the latter Gifts inſtead of be- 

ing a Bounty, might be a Prejudice, if taken to be 
in Satisfaction of the Legacies by the Will. | 


4thly, The Court declared, that the Codicil was 
Part of the Will, and proved as Part thereof, and that 
6 the greater Pecuniary Legacy, given by the Codicil to , 
1 the ſame Perſon that was a Pecuniary Legatee in the 
11 Will, ſhould not be taken to be a Satisfaction, unleſs 
ty | lo expreſſed; that it was, as if both the Legacies had 
15 been given by the {ame Will; and it ſeemed a Cir- 
cumſtance tending to prove, that the Teſtatrix intended 
additional Bounties, inaſmuch as ſhe, after the making 
the Will, and before her making the Codicil, had an 
additional Eſtate from her Mother. 
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148 Bequeſt of —Sthly, On its being inſiſted, that the Deviſe of the 
1 Gebe Houſhold Goods to the Teſtatrix's three Nieces, could 
F 9 tends to all not pals thoſe Houſhold Goods which the Teſtatrix had 
„ coufiold not at the making of the Will, but came to the Poſ- 


chaſed after- ſeſſion of afterwards, by the Death of her Mother, 


by 8 nd and that the Codicil would not ſupply it; for the Co- 


Wo in the Houſe dicil gives all (with a Blank) to her three Nieces : 
1 at the Teſta- | 
+8 tor's Death. 


Will Cur” The Deviſe of all one's Houſhold Goods will 
1 

148 pals all Houſhold Goods that the Teſtator has at the 
. R 8 0 7 
11:48 (a) Salk. Time of his (b) Death; contra of a Deviſe of all one's 


237. * e Lands, for that will paſs only the Lands which the 


lege verſus Teſtator then had. But Houſhold Goods are always 


2 wha. mf; changing, and perſſhing; and therefore the Will, as to 


Reaſon for Perſonal Eſtate, ſhall relate to the Time of the Teſta- 


this Diſtin- 


&ion poſt tor's Death; otherwiſe it would be very inconvenient; 
Wind verſus for then a Man muſt make a new Will every Day; 


3 Codicil ſhould, had there been occaſion, 58 
4 | | een 


4 3 ih a , 
A N , „ * g ' 4 ' 
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been explained by the Will, though here the Will is ſuffin: 
cient without the Codicil; and as to Plate, (a) if com- 2 lern. 
monly made uſe of by the Family, the ſame ſhall paſs — bn | 
* as Houſhold Goods, Chan. 207. 

| | B - contra; Plate 

in common Uſe in a Family ſhall paſs as Houſhold Goods. 


* „* 5 * 
1 


2 


6thly, Where the Will was writ blindly, and hardly vppere gte 
legible, and as to the Money-Legacies writ in Figures, Will is 
: 1 | 3 + HY 1 writ blindly, 
it was ordered to be referred to the Maſter to examine, and ntl” 


and ſee what thoſe Legacies were, and he to be aflifted 2 and 
= 64 0 E 2 1 C 
by ſuch as were skilled in the Art of Writing, in e, 


| Court re- 
ferred it to a Maſter to examine what thoſe Legacies were, and the Maſter to be aſſiſted with 


ſuch as underſtood the Art of Writing. 


-thly, Likewiſe as to the Legacy of 200 J. to Legatee's 
» ame ver 


Mrs. Sawyer, the Maſter to examine, who the Teſtatrix fally ſpelt, 


meant thereby, and whether the Teſtatrix meant erred toa 
| Maſter to 


Mrs. Swopper, who was the Perſon that contended for fee who 
the lame ; and if the Maſter ſhould find ſhe was the = intens 
Perſon intended, then ſhe to receive her Legacy in 
Proportion with the other Legatees. 


2thly, As to the 5 J. per Aun. to all and every the oy 550 
Hoſv:rals, it appearing that the Teſtatrix lived in Can- 51. per Amt 
terbury for many Years, and died there, and that ſhe 1 8. 
took Notice by her Will of two Canterbury Hoſpitals, Spitals, and 
this Charity was held not to be void for the Incer- "4. 
tainty, but to have been intended for all the Hoſpitals Teftarrix 


lived in a 


in Canterbury; but not to extend (as was prefied) to Place where 


the Hoſpital about a Mile out of Canterbury, though _— 
| | - oſpitals; 
| 5 CY. | founded it ſhall be 
| = | | taken to be 
theſe Hoſpitals, and not to extend to another Hoſpital about a Mile from thence, though foun- 
ded by the ſame Perſon. 


* It was formerly held, that by the Deviſe of all the Teſtator's Furni- 
ture or Houſhold Goods, Plate in common Uſe would not paſs, in Re- 
gard this was but Curta Supellex ; but as the Nation grew richer, and 
Plate became a more common Furniture, it has been conſtrued to be 
included within thoſe Words. By the Maſter of the Rolls in the Caſe of 

_ Buagei verſus Elliſon & Us, Paſche 1731. 
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and Spittals 
the ſame. 


Caſe 11 g. 


Lord Chan- 
cellor Par- 


Proviſion 
for Daugh- 
ters to be 
born ſhall 
extend to 
Daughters 
then begot- 
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founded by the fame Archbiſhop of Canterbury, and 
governed by the ſame Statutes. And this the Court 
decreed, notwithſtanding it was objected, that they 
ought not to go out of the Words of the Will and confine 
the general Words | all Hoſpitals | to thoſe in Canterbury; 
and the Court did this the rather, becauſe theſe Cha- 
rities, if they prevailed, would be Perpetuities of 5 J. 
per Ann. and by that Means create a Deficiency, and 
conſequently in a great Part defeat the reſt of the Will, 
as to plain Legacies, in Favour of thoſe that were 


doubtful. 


Fthly, Whereas in ſome Part of the Will it was writ 
Hoſpitals, and in ſome Spittals : | 


du It is the ſame Thing; for Spittal is the Abbre- 
viation of Hoſpital, and thence come the Spittal Ser- 
mons. 


Hewet verſus Ireland. 


Uſband and Wife have Iſſue a Daughter, and a 

- + Proviſion is made, by Deed and Fine, out of the 
Eſtate of the Wife after Marriage, for ſecuring 6001, 
in Truſt that ſhe ſhall have the Intereſt during her 
Life, and afterwards in Truſt that the 600 J. ſhall be 
paid to ſuch Daughter or Daughters, as ſhall be begotten 
by the Huſband on the Wife, ſuch Payment to be made 
at their Ages of eighteen or Marriage, which ſhall 
firſt happen, the Intereſt in the mean Time to go for 


Maintenance, and if no ſuch Daughter, then to the 
Huſband. 


The Fact happened to be, that at the Time of the 
executing of this Deed, there was a Daughter of the 
Marriage about ten Years of Age, and no Daughter born 
afterwards; and the Mother ſoon after died, 

1 5 Where- 
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Whereupon it was objected, that the Daughter born 
before the making of this Deed, Wc. ſhould not take; 
becauſe it was ſaid ſuch Daughters as ſhall be begotten, 
which are Words of Futurity. _ 


Lord Chancellor: The Parents could never intend to | 
neglect a Daughter which was born, and yet ſo young, 
as not to be capable of offending them, (viæ being but 
ten Years old) and at the {ame Time to take Care of a 
Daughter to be born, and which might never be born, 
and in Fact never was; for which Reaſon, if the Words 
can bear any Interpretation, the Daughter born before 


{hall take. 


Beſides, as Procreatis takes in Children to be begotten, () 1 Init. 
(a) and Procreandis includes Children then begotten, and 1 
as the Words uſed here, ſeem only to be meant for 545 Pin. 
the Words | begotten or to be begotten | I am of Opi- * 
nion, that this Daughter, though born before, ſhall take; /. 
alſo the Words | which ſhall be begotten |] ſhall relate to Tikes Dive 
the Death of the Wife, and then the Daughter born 


before, is included under that Deſcription. 


It is like the Caſe in (5) Cro. Car. 185. and cited by () See this 
Lord C. J. Hale, in 1 Vent. 230. where a Man de- ow 22 
viſed to his eldeſt Son and the Heirs of his Body, after verſus New- 
the Death of his Wife, and if he died, living the Wiſe, 
then to the Teſtator's Second Son and the Heirs of his 
Body; the firſt Son died, living the Wife, but leaving 
Iſue, and it was ſtrongly urged, that his Eftate ſhould 
ceale, for that it being {aid if he died, living the Wife, 
this explained what went before; but it was ruled by 
all the Court, that it was an abſolute Eſtate-Tail in 
the eldeſt Son, and as if the Words had been, if he 
died without Iſue, living the Wife. For the Father could 
not be thought to intend to prefer a younger Son be- 

| fore 
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fore the Iſſue of his eldeſt. And the Conſtrudtion 
contended for in the preſent Caſe would be equally 
unreaſonable. 5 


Lord Chan- 
cellor Par- 


wa : A. And B. bring a Bill to be relieved againſt the City 


ll of London, in Regard A. B. and C. (who in the 
proper Bill was mentioned to be dead) were joint Leſſees from 


ins the City of divers Water-Springs near London, at the 
Power of ®* Rent of 700 l. per Annum. And the Plaintiffs Bill was to 
miſs te have ſeveral Allowances out of the {aid Rent, by Reaſon, 
Pre: -=_ | that the Leſſees were evicted as to ſome, and diſturbed 


or to give in the Enjoyment of others of the ſaid Waters, by the 
ſev: tt City themſelves and by others. 


mend, pay- 


ing Coſts, 


Gale 1. Stafford verſus City of London. 


The City anſwers the Bill, and pending the Suit, brings 
an Action of Debt againſt A. and B. for the Rent, ſup- 
poling C. to be dead ; and to this Action A. and B. plead 
in Abatement, that C. was living, and ought to be 
made a Defendant to the Action; which being a Plea in 
Abatement, 4. and B. made an Affidavit of the Truth 
of the Fact. 


And this Cauſe now coming on, the Defendants in- 
ſiſted upon want of proper Parties, (viz.) that C. was 
living, and not a Party to the Bill, and that C. was a 
neceſſary Party, as he was a joint Leſſee, and equally 
concerned with A. and B. and if the Allowances made to 
A. and B. were not ſatisfactory to C. he might draw the 
Account all over again; that C. could not be bound by 
the Account, unleſs made a Party, and bringing him 
before the Maſter would not be enough, where it ap- 
peared he was eſſentially. and equally concerned with 

any of the other Plaintiffs. Quod Curia conceſſit. 
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Then the Queſtion was, whether the Court ſhould 
giye the Plaintiffs Leave to amend, paying the Coſts of 
the Day, or diſmiſs the Bill? 


Cur”: This is a very Trick to ſuppoſe C. dead by the 
Bill, when the Plaintiffs (perhaps) could not get him 
to join, and yet to ſwear him living, upon the Plea in 
Abatement ; and it being diſcretionary in the Court, 
either to diſmiſs the Bill, or to give Leave for an A- 
mendment on Payment of the Coſts of the Day, if in 
any Caſe a Bill ought to be diſmiſſed, let it be in 
this; but without Prejudice to another Bill. 


Freemoult verſus Dedire, & econtra. Ck 10. 


Lord Chan- 
cellor Parker. 


* 


Here were ſeveral Demands of ſeveral Natures af- 8 
fecting the Eſtate of the Teſtator Abraham Dedire; nants before 
he owed Debts by Bond and by Simple Contract, and Marriage to 


ſettle certain 


upon his Marriage had covenanted to ſettle his Lands Lands on 


in Rumney Marſh, and alſo Lands that ſhould be of the 3 fo 
Value of 601. per Annum, upon his Wife for her Life; afterwards 


% 


after which he makes a Will, thereby charging all his Lands for 


Eſtate Real and Perſonal with the Payments of his Payment of 
Debts, the 


Debts, and dies, leaving his eldeſt Son Executor. Covenant is 
| | me: | a dpecific 
Lien on the Lands. But a Covenant to ſettle Lands of the Value of 601], per Annum, with- 
out mentioning any Lands in certain, this no Specific Lien, but the Wife muſt come in as 
a Creditor in general, and the Maſter to value her Eſtate for Life, and the Wife to come in 


for that Valuation. But the Wife to have the Arrears before incurred, as well as the Valua- 
tion of her Eſtate for Life. 


On a Bill brought by the Creditors for the Satisfaction 
of their ſeveral Debts, Lord Chancellor ſaid, with Regard 
to the Lands in Rumney Marſh, the Marriage Articles, 
being a Specific Lien upon them, make the Covenan- 
tor, as to them, but a Truſtee, and therefore, during 
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the 11 of the Wife, they are not to be a ed by q= 
ny of the Bond Debts. 


—_ 


But the Covenant for ſettling Lands of the Value of 
60 I. per Annum on the Wife for her Life, does not ſpe- 
cifcaly bind any Lands ; wherefore, as touching thar, 
the Wit: muſt” come in only as a Specialty Creditor 
with the other Specialty Creditors. And in order to 
ſettle the Quantum of this Demand, let the Maſter ſet 
an Eſtimate on the Wife's Eſtate for Life, (via.) at 
ſo many Years Purchaſe, and then the Wife to come 
in as a Creditor by Specialty, for ſo much Money. 
But in Regard the 601. per Annum was in Arrear for 
two Years at the Time of the Hearing of this Caule, 
ſhe muſt come in as a Creditor for 120 l. for theſe two 
Years Arrears, beſides the Value of her Eftate for Life. 

And though it was objected, that the Maſter ought to 
value what her Life-Fftate was worth at the Time of her 
Huſband's Death, yet the Court over-ruled this; for 
theſe two Years Arrears were a Debt actually due to 
her, and muſt in all Events be paid, and ſhe ran the ha- 
zard of a Fall of her Life in the mean Time, and if 
her Life had dropped, there mult have been no Valuz- 
tion; and ſo it was ſaid to have been ruled on De- 
bate in one Berisford's Cafe, in Lord Harcourt's Time. 


One deviſes Alſo it being ſubmitted to the Court, that foraſmuch 
yi 8 as in this Caſe the Lands were not deviſed to be ſold 


e for the Payment of Debts, but permitted to deſcend 


oy and charged with the Debts, and conſequently were legal Aſ- 


tract Debts ſets by Deſcent as to the Bond Creditors, and charged 


3 pou only in Equity by the Will as to Simple Contracts, whe- 


But if he ther the Bond Creditors {hould not be N to 


ly ch 
e thoſe by Simple Contract 


with the 


Payment of his Debts, ſo that the Lands deſcend ſubject to the bobs, the Bonds ſhall be 
preferred before the Simple-Contract Debts, 


T7 By 


=_— - 
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lo bg 
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6 


By Lord . As this Caſe is they ſhall: But out if th 
if the Heir before any Action brought bad ſold the the Land be- 


Lands, and then the Creditors by Bond had brought Pn the 


their Actions, they ſhould have been paid only their brought 


Share out of the Aﬀers, And it is oblervable, that by n 


o be 
the expreſs v Words of the Statute of 3 N 4 V. A M. qual. 


cap. 14» „ where there is any Deviſe or Appoint- 13 y_ the Ba 


tute of Frau- 


ment by a Will of Lands for Payment of Debts, or dulent 


Deviſ 
e Childrens Portions according to an Agreement be- win for 


40 


“ Will ſhall be of Force.“ Debts, or 


. | younger 
| Childrens 
Portions according to an Agreement before Marriage, ſhall be good. 


Then it was contended, that theſe Marriage Articles 
were made in Holland, and that by the Law of Holland, 
ſuch Articles take Place of any other Debts, e der 


they ſhould be here conſtrued according to the Law of 


Holland, where they appeared to have been made; which 


Was laid to have been held in the Caſe of (a) Feaubert (a) Preced. 
| in Chanc. 
and The: 


207. 


To which it was anſwered, and ſo ruled, that it ought Laws and 
to have been proved in this Cauſe what is the Law of Far af 


France or 


Holland, as in the Cauſe of Feaubert and Turſt it was Hand 


muſt be 
proved what was the Law of France, without which proved, cle 


Proofs our Courts cannot take Notice of foreign the Court 
1 cannot take 
aWs, Notice of 

them. 


Targei 


fore Marriage, other than the Heir at Law, ſuch Payment of 


n 
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Cie 24. Target & al verſus Gaunt & al. 
1 8 


ker. () NE poſſeſſed of a Term for Years deviſed it by his 
Abridgment Will to his Son Henry for his Life, and no longer, 


of Caſes in 


Equity 193. and after his Deceaſe, to ſuch of the Iſue of the ſaid Henry, 
Termor de- a5 Henry by his Will ſhould appoint ; and in Caſe Henny 


viſes the 


Term to 4, {ſhould die without Iſſue, then the Teſtator deviſed 


for Life, Re- the ſame to his Brother Albinus for the Reſidue of the 


mainder to 


ſuch of his Term, and died. 
Iſſue as he 5 
ſhall appoint, and if A. die without Iflue, Remainder to B. this a good Deviſe, to B. 


Henry died without Iſſue living at his Death; where- 
upon 

The Queſtion was, whether the Term ſhould go to 
the Executors of the firſt Teſtator, or to the Executors 
of Henry, or to Albinus ? 


Object. The Deviſe over of a Term upon a Death 
without Iſſue, is void, being too remote an ExpeCtancy, 
and tending to a Perpetuity. 


(a) Vide Lord Parker: The Expreſſion of dying without Iſſue, 


ante Ni- 


chel ver- has two Senſes: (a) 


ſus Hooper, | 
poſt Pinbury verſus Elkin, & Ferth verſus Chapman. 


1/}, A vulgar Senſe, and that is, dying without leav- 
ing Iſſue at the Time of his Death. 


* Note ; The Words which are in 1zalic, are all omitted in the Re- 
giſter Book, though they are inſerted in all the Cotemporary Reports 
of this Caſe, and ſeem here to be the principal Foundation of the De- 
Cree. | 


I | | 2aly, 
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24h), A legal Senſe, and that is, whenever there is a 
Failure of Iſſue. 


And if this Will be taken in a vulgar Senſe, (viz) if 
Henry dies without leaving Iſſue at the Time of his 
Death, then the Deviſe over to Albinus is good; now 
this ſeems to be the Meaning of the Teſtator in the 
Principal Caſe; for it muſt be intended ſuch Iſue 
as he ſhould, or at leaſt might appoint the Term to, 
which muſt be intended Iſſue then living; and this 
Conſtruction ſhall be the more favoured, in regard it 
ſupports the Will, whereas the other deſtroys it. 


Therefore the Court held, that the Deviſe over of 
the Term to Albinus was good, and obſerved, that there 


"0 


: was a great Diverſity betwixt a Deviſe of a Freehold 
e ſtate for Life, and if A. dies without Iſſue, then to B. 
N and a Deviſe of ' a Term in the ſame Words; for in 


the former Caſe this might give 4. an Eſtate-Tail, 

becauſe the Words if A. die without Iſſue] in Caſe of 

an Inheritance, are inſerted in Favour of the (a) Iſſue, () via. pot 
and to let in the Iſſue after the Death of the Father; — ae 
but in Caſe of a Term, theſe Words cannot have ſuch Chapman. 
Effect, for the Father takes the whole, which, on his 

Death, will not go to his Iſſue, but will belong to his 


Executors. 


Allo Lord Chancellor cited the Caſe of Lodington and 
| Chime, reported in 3 Lev. 431. which his Lordſhip {aid 
was in ſome Points of it ill, and miſtakenly reported by 

Fberjeant Levinz, though he himſelf was of Counſel in 
it, and that this was a ſtronger Caſe than the Principal. 


Note; Mr. Mead urged that if Henry ſhould have Iſſue 
at his Death, and ſhould make no Appointment to ſuch 
Iſſue, the Deviſe over to Albinus would be good. But 
the Court ſaid nothing as to this. | 

"WB: Richardſon 
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pri Richardſon verſus raag. 


At the Ralls. 


Deviſe of 


N pl Eſtatrix deviſed Money in Truſt for ſuch of her 
all his 


Daughters, or Daughter's Children, as ſhould be 
. living at ber Son's Death. Some of the Daughters were 
dren living living at the Son's Death, and had alſo Children, and 


at the Teſta- 
tors Son's Others were dead leaving Children, 


Death; ſome 
of the Daughters were living at the Son's Death, and had Children, and others of the Dau gh- 


ters were dead leaving Children; decreed all the Children, as well of the living Bau deen 8 
of the Dead ſhould take. 


Upon which the Queſtion was, whether the Chil- 
dren of the living Daughters ſhould be let into a Share 
under this Deviſe, or only the Children of the dead 
Daughters as ſubſtituted in the Place of their Mothers? 


This came on before Sir Foſeph Fekyll Maſter of the 
154 Rolls, who, after having taken Time to conſider of it, 
. decreed, that all the Children, as well of the living, as 
Wil. of the dead Daughters, {hould come in for their "LOR 


1 The Word For that the Word or] ſhould be taken (a) for | and] 
1 [7] © ** otherwiſe the whole Deviſe would be void for the In- 
„ ; hen : certainty ; and that it was the ſame, as if the Devile 
ey Co 1 had been to ſuch of my Daughters, and their Chi 
WEE fl. pre ver- dren, as ſhall be living at my Son's Death; ſo if the 


| RIA ſus Kel way, 
1 Pg ok Devido had been to my ien or neh ben, my 


388, 389. Children and Grandchildren would have taken. 
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Moreover the Word | or | might be of Uſe, in regard 
all the Daughters might die in the Son's Life-Time, 
bil: | and then the Teſtatrix might not think it proper to ſay, 
Daughters and their Children, when there might not 
ib; be ſome of each Species; but [or] in {ſuch Caſe would 

4 be the proper Word, and that the Word [or | is uſually 


put for | and | appeared y very many Inſtances in the 
| Cale 
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Caſe of Price verſa Hunt in_Pollexfen's Reports 645. 
the laſt Caſe but one in the Book *. 


Rex verſus Burrard. 9 


HE Defendant was e for not pay- Motion to 


uperſede a 
ing his Proportion of a Rate made for repairing g Wit er 


z the Church of D. in Suffolk. Excommuni- 
3 cato capi- 

Ke: endo, 1/7, for want of Addition; and 2gly, becauſe not ſaid the . was commorant 
in the Dioceſe. Court difallowed both the Exceptions, but inclined to think that after the 
Writ has been iſſued out of this Court, and been brought into B. R. and there delivered to 
the Sheriff, but not yet actually returned into B, R, this Court, on a Pon Errcr appearing, 
may ſuperſede or quaſh it. 


And it was moved by Sir Edward Northey, Attorney 
General, to ſuperſede this Writ, 1/t, for that it was not 
ſhewn, that the Defendant was commorant within the 
Dioceſe at the Time of the Excommunication pro- 
nounced. Moor 467. T. Jones 89. 
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240, Becauſe there was no Addition of the Defens ill. 
dant in the Writ. 8 


On the other Side it was anſwered (as to the firſt 
Objection) that the Defendant in the Libel was ſaid to 
be 'f D. in Suffolk, which was the {ame Pariſh where 
the Church was, and it ſhould not be intended that, af- 
ter the Libel, he removed from thence ; but if he did 
remove, his flying from the Proceſs of the Court which 
nad a proper Juriſdiction, ſhould not mend his Caſe, 
tor then the Party, by his own Act, and by his turn 
ing his back upon juſtice, might avoid ſuch Proceedings. 
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2dly, As to the Want of an Addition, this was ſaid 

to be only requiſite in the Cauſes of Excommunication 
mentioned in the Statute of the 5th Eliz. chap. 23. for 
which Reaſon, it was true, that for want of an Addi- 
tion there could be no Proceeding againſt him, by way 
of Proclamations with Pains and Penalties for not ap- 
pearing 


* It ſeems as if it might have been agreeable to the Senſe of the Teſta- 
| irix to haye underſtood the Deviſe thus: « To my Daughters, and to 
the Children of ſuch of them as ſnall be dead, Se. 
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pearing, but ſtill, as the Matter was plainly of Eccle. 
ſiaſtical Cognizance, (vix) the Repairing of a Church, 
the Excommunication was good, and fo was Co. 
Car. 196. Hughes Cale, T. Jones 89. The Inhabi- 
tants of Berdmondſey, Sir Bartholomew Shower's Reports 
16. Johnſon's Cale, Salk. 293. The King verſus Fowler. 


Lord Chancellor called for the Writ; and it appearing 
by the Indorlement thereon, that this Writ iſſued out 
of Chancery, and, according to the Statute of the 5th 
Elix was returnable in the King's Bench, and, though 
not yet aCtually returned, had been brought into 
the King's Bench, and by that Court delivered to 
the Sheriff, for this Reaſon Lord Chancellor doubted, 
whether, though the Writ were not returned, yet foraſ- 
much as the Court of King's Bench was poſſeſſed of it, 
the Chancery could ſuperſede this Writ ; and at firſt his 
Lordſhip inclined, that it could not, but afterwards 
{ſeemed to alter his Opinion, and this, in regard of the 
great Miſchief which nught follow, if the Writ of Ex- 
communicato capiendo ſhould iſſue out in the long Vaca- 
tion, when the King's Bench does not fit; and it would 
be hard that there ſhould be a Failure of Juſtice, and 
the Party continue in Priſon, and without Remedy, as 
he would do, if, in ſuch Caſe, the Chancery could not, 
on a plain Error, {ſuperſede or quaſh the Writ, which 
he therefore the rather inclined (a) might be done be- 
fore the Return of it. However, his Lordſhip would 
declare no Opinion upon this ; but the other Exceptions 
againſt the Writ being diſallowed, the Order which 
was made for ſuperſeding the Writ nif, was diſcharged. 


(2) And this in Fact was done in Tin. Term. 1727. by Lord King 
in the Caſe of Barlow verſus Collins, where the Writ of Excom. cap. was 
for not paying Coſts in a Cauſe in the Spiritual Court for Non- payment 
of Tithes and other Ecclefiaſtical Duties, which being ill for Uncertainty, 
though the Writ was inrolled in B. R. yet being not returned there, t0 
prevent a Failure of Juſtice, it was ſuperſeded in Chancery. But Quere, 
Whether the Words above in the long Vacation ſhould not have been 4 
little before the long Vacation, for the Statute of the 5th Eliz. ſe#. 2. exprelly 
lays, that every Writ of Excom. cap, ſhall be made out in Term-Time. 
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Price verſus the Hundred of Chewton * + 


5 : js Lord Chan- 
111 Com. Hamer ſot. cellar Par- 


ker. 


HE Plaintiff Price, on the 10th of une 1717, Inſtructions 


| for an Ori- 
went before a Juſtice of the Peace, and {wore cinal and 


he was robbed that Day about two of the Clock at _ 2 
Noon, of 180 J. and on the gth of Auguſt following bery were 


ſued out an Original againſt the Hundred, who appear- brought to 
. 3 1 e Curſitor 
ing, the Plaintiff declared upon the Statute of Winton, within the 
after which he dropped the Action, and afterwards, on et 
the 10th of this Inſtant une, ſued out a new Original, paſſed the 
but the ſame was antedated, and made to bear Teſte CIe*t Seal 
the 5th of June Inftant ; and the Defendants produced Year, though 
a Certificate from the Curſitor, that the Writ was not ine ap 
ſealed until the 1oth Inſtant. Wherefore, as there (viz.) when 
could not be two Tenths of June in the ſame Year, they tions were 


inſiſted the Year was elapſed, and conſequently, that broughtto 


| 4 a : the Curſitor : 
the Right of Action was extinct by ſuch Lapſe of Time, This held 


and the Hundred actually diſcharged ; that it ought not 89%, being 


warrranted 


to be in the Power of the Curſitor, by his antedating by the 


t , Ry . . Practice of 
he Writ, to revive the Action, or to give a Right to |" - 


the Plaintiff, which he was before legally debarred of; tors Ofce 
£4 for 
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for which Reaſon, it was prayed, that the Original 
might be ſet aſide and ſuperſeded. But 


On the other Side it was an{wered, that the Origi- 
nal was made to bear Teſte on the Day that the In- 


ſtructions were brought to the Curſitor, which was on 


the 5th of June inſtant, though it had not been actually 
ſealed until the 1oth; and that it was the conſtant 
Courſe, to make the Writ bear Teſte when the ſame 
was beſpoke ; that if it were otherwiſe, it might be 
an Inconvenience and Hardſhip to the Suitor, who 


might ſuffer and be deprived of his Right, for what he 


(a) 18 Fuly 
following. 


could not help; for that it was frequently impoſſible to 
get the Writ {ſealed for a conſiderable Time after {uch 


Writ was beſpoke, and even drawn up by the Curſitor. 


Lord Chancellor: Let this be referred to the Princi- 
pals and Aſſiſtants of the Curſitors Office, to certify 
what has been the Uſage and Cuſtom in theſe Caſes, 
and to ſearch Precedents in Relation thereto, and in 
the mean Time, let all Proceedings ſtay. | 


In Obedience to this Order, the Principals and Aſ- 
ſiſtants of the Society of Curſitors, ſoon after (a) made 
their Certificate, and thereby certified it to be the con- 
ſtant Practice of their Office, © to Teſfe Original Writs 
„ againſt Hundreds, Corporations, Heirs, and in ſeveral 
H other Caſes, the ſame Day the Writs are beſpoke, and 
that they never knew it otherwiſe, or that the 
* Practice was ever conteſted before the prefent Caſe.” 


Upon which it was ordered, that the ſaid Plaintiff 
might be at Liberty to proceed in this Hue and Cry, 
and that the Defendants ſhould pay the Coſts in Re- 
ſpect of the {aid Reference. 


* 


4 Pain's 
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Caſe 12 5. 


Pain Caſe. B. R. 


A IN. was committed to the Fleet by the late Lord Habe H 


rant, 


Chancellor Cowper for a Contempt in obſtruCting the One em. 
Execution of his Lordſhip's Warrant for the Commit - Fquſty for a 
ment of Pain's Father, for the Non- Payment of a Debt Contempt 


in reſcuing 


decreed to the Plaintiff Hinchliffe, and Pain having re- another 


moved himſelf to the King's Bench, and being let at taken on 
Lord Chan- 


large by the Marſhal, Lord Chief Juſtice Pratt granted cellor“ 


his Eſcape Warrant againſt him, upon which Pain was Maran, 
taken in the Strand, and committed to Newgate as the not liable to 


| an Eſcape 
County Gaol: Warrant. 


And it being thought by Pain's Counſel, that an 
Eſcape Warrant would not lie in this Caſe, it was 
moved that the Warrant might be returned; which be- 
ing granted, 


Ihe Priſoner now moved to be diſcharged, inſiſting 

that an Eſcape Warrant did not lye, in regard the Statute 

of the (a) firſt of Queen Anne, cap. 6. which gives the () Vide 
Eſcape Warrant, ſpeaks only of Perſons committed by 5 ce, _ 
any of the Courts of Record at Weſtminſter, upon any 
Action of Debt or Damages, or for a Contempt in not 
performing Orders or Decrees made in Courts of Equity ; 

ſo that the Statute does not extend to Perſons com- 
mitted for Contempts generally, but it mult be for a 
Contempt for not performing an Order or Decree”. 
Exceptio probat regulam, and the Statute mentioning 

this Contempt, excludes all others; now Pain, though 
committed for a Contempt, yet was not committed 

for a Contempt in not performing any Order or Decree, 


there being no Order or Decree againſt Pain. 


Indeed 
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Indeed if Pain's Father had been committed, and 
had eſcaped, there being an Order againſt him for 
Payment of Money, an Eſcape Warrant would have 
lain againſt him; but Pain the Son was not within the 
AQ, he not being to perform any Order or Decree, 
and, when committed, was only to ſuffer, and not to 
perform any Thing. 


That this Statute being a penal Law, whereby 
the Party was to be impriſoned without Bail or Main- 
priſe, was to be taken ſtrictly, and not to be enlarged 
by Equity ; and the Intent of it was, to preſerve the 
Property of the Subject, not to puniſh mere Con- 
tempts. 


Accordingly, and for theſe Reaſons, it was ad- 
judged by all the Judges of the King's Bench, ſeriatim, 
that this Warrant did not lye. 8 


But there being an Order of Chancery, that Pain 
the Priſoner ſhould be kept within the Walls of the 
Fleet, and he now eſcaping out of the Gaol of the 
Court of King's Bench, the Court made a Rule, that 
Pain ſhould be delivered by the Keepers of Newgate 
to the Marſhal of the King's Bench, to be there 
kept in cloſe Confinement, according to the Inter- 
tion of the Order in Chancery, whereby he was con- 
fined within the Walls of the Fleet. 


Lawſon 
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Lawſon verſus Lawſon, Ce. 126 


HE Teftator being languiſhing upon his Death- Penatis cau- 


1 - Bed, delivered to his Wife a Purſe. of Gold con-“ te, 
taining about 100 Guineas, and bid her apply it to no 12 
other Uſe but her own, and likewiſe drew a Bill upon a Death-Bed 
Goldimith to pay 1001. to his Wife, to buy her Mourning bis wit a 
and to maintain her until her Life-Rent (meaning her a Purſe of 

VVV | | 100 Gui- 
Jointure) ſhould become due, and ſoon afterwards, ,c:s, and 
(viz. about ſeventeen Days after the drawing of the bide ber 

. nA. | 1 apply it to 
Bill) the Teſtator died. 5 I enn 
! „„ N 8 „ £5" T his is Do» 
natio cauod Mortis, and a good Legacy to the Wife, and ſhall not go to the Executors or 
Adminiſtrators of the Huſband, if there is ſufficient to pay Debts. So likewiſe, if the Huſband 
being ill (ut ſupra) draws a Bill on his Goldſmith to pay his Wife 1001. for Mourning, 


this is a good Appointment, More doubtful, if the Money on the Bill were received in the 


Huſband's Life- Time. EH 


This coming on upon the Maſter's Report, the Maſter 
of the Rolls was clearly of Opinion, that as to the 
Purſe of Gold, it was Donatio Causa Mortis, in regard 
the Teſtator was then languiſhing upon his Death-Bed; 
and therefore, it being in nature of a Legacy, and not 
to take Effect, but in Cale of the Donor's Death, un- 
der ſuch Circumſtances, a Man might give to his Wife; 
and it was the ſtronger, it being ſaid, that ſhe was to 
apply it to no other Uſe but her own; for conſequently. 


* 


ſhe was not to apply it to her - Huſband's Uſe. 

His Honour further obſerved, that this being Donatio 
Causa Mortis, need not be proved with the Teſtator's 
Will, neither need any Gift in Nature of a Legacy be 
lo. proved; for they operate as a Declaration of 'I'ruſt 
upon the Executor. . - 
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De Term. J. Trin. 1718. 


As to the other Point, the Court at firſt held, that 
the Teſtator's ordering the Goldſmith to pay 100 J. to 


his Wife was but an Authority, and determined by the 


Teſtator's Death. 


To which Mr. Vernon replied, that this was an Au- 
thority coupled with an Intereſt, and being given for 
Mourning, it could not take Effect but upon the 
Teſtators Death, and therefore his Death could not be 
à Revocation; which ſeemed to have weight; but his 
Honour doubted, whether there could be a Donatio 
Cansa Mortis without an actual Delivery to ſuch Do- 


nee; at leaſt, it was a Point not ſettled, for which 


Reaſon, he would (he ſaid) reſerve it for further Conſi- 


deration. 


Afterwards in Hillary Vacation, 1718. the Maſter of 


the Rolls delivered his Opinion ſolemnly on both thele 


Points: 


That the Delivery of the Purſe was good; and muſt 
operate as a Donatio Causa Mortis, ut Res magis wd 
leat, We. Becauſe otherwiſe one could not give to 
his own Wife, and there being a Delivery by the Teſta- 


tor in his laft Sickneſs, and when he was ſo near his 


End, and the bidding his Wife apply it to no other Ule 
than her own, made this Part of the Caſe plain; and 
he cited Swinburne 18. where it appears there are three 
Sorts of Gifts Causa Mortis, and ſaid this was in the 
Nature of a Legacy to the Wife. 


24h, As to the Bill of 100 J. drawn upon his Gold- 
{mith payable to his Wife to buy her Mourning, and 
to maintain her until her Life-Rent (viz. Jointure) 
ſhould come in: 


I | This 
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This his Honour held good, and to operate as an 
Appointment z that if the Wife had received it during 
the Huſband's Life-Time, it would have been liable to 
ſome Diſpute, but that he apprehended this amounted 
to a Direction to his Executors, that the 100 J. ſhould 
be appropriated to his Wite's Ule. And he inclined to 
think, that even if the Wife had received it in the 
Huſhand's Life-Time, ſhe ſhould have kept it; that be- 
ing for Mourning, it might operate like a Direction 
given. by the Teſtator touching his Funeral, which 
ought to be obſerved, though not in the Will; that 
the Court ought to go as far as it could, to aſſiſt the 
Meaning of the Party in this Caſe; here was a Wife 
attending her Huſband in his laſt Sickneſs, and the 
Huſband ſenſible of her Affections, was conferring Gifts 
upon her, and thoſe not extravagant (for then he ad- 
mitted Equity ought not to make them good) but the 
Gifts were but 200 J. whereas the Perſonal Eſtate a- 
mounted to 8000 J. fo that this was only an Inſtance 
of the tender Care of an affectionate Huſband towards 
his Wife; wherefore it was decreed accordingly. 


Drake verſus Robinſon. Caſe 127, 


IR. William Berners of Hadham in Hertfc ordſbire, One deviſe 

L having made a Settlement of a Real Eſtate upon p nl 
his Wife for her Jointure, and having contracted ſeve- Debts, 3 
ral Debts, made his Will, and thereby deviſed all his 8 
Real Eſtate, not comprized in the Settlement, to Truſtees and Part 
and their Heirs for the Payment of his Debts, and was e 
ſeiled of ſeveral Freehold and Copyhold Lands, but without 

| had we —1 5 
the Uſe of his Will; regularly the Copyhold ſhall not paſs without being . _ if 


eg Equity will on behalf of Creditors ſupply the Want of a Surrender. But if the 
reehold Eſtate be not ſufficient to pay the Debts, the Copy hold being Real Eſtate ſhall be 


rable. 


De Term. J. Trin. 1718. 


444 


of Words large enough for that Purpoſe, a Copyhold 
Eſtate being a Real Eftate. „„ 


5 


without the Copyhold for the Payment of the Debts. 


had not ſurrendered his Copyhold Lands to the Uſe of 
his Will, and died leaving three Sons, and Part of the 
Copyhold was of the Nature of Burrough - Engliſh. _ © 


Objected, The Copyhold does not paſs by this De- 
viſe, for though, in the Cale of Creditors, Equity 
will ſupply the Want of a Surrender, yet the Copy- 
hold ought ever to be mentioned in the Will, - eſpe- 
cially where (as in the preſent Cale) there is a Free- 
hold Eſtate that will fatisfy the Words of the 
Will. N 1 (en 


Lord Chancellor : If the Copyhold paſſes, the youngeſt 
Son, who is intitled to ſuch Part thereof as is Burrouęh 
Engliſb, muſt contribute to pay his Proportion of the 
Debts. As betwixt the Sons, it is a doubtful Caſe; 
but with Regard to the Creditors, if there be not an 
Eftate ſufficient for the Payment of the Debts with- 
out the Copyhold Lands, my Opinion is, theſe ought 
to pals. 0 


The Man is not a juſt Man unleſs he takes Care to 
pay his Debts; for which Reaſon he has made choice 


And ſince the Teftator's firſt Intention is to be ho- 
nelt, and pay his Debts, to cramp ſuch his Deſign 
by a narrow Conſtruction, ſeems like being acceſſary to 
the making ſuch Teftator. a Knave even againſt his 


But let the Maſter firſt fee whether there be enough 
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Balch verſus Maſtall. | Caſe 128. 
| Lord Chan- 


OR 5 | „ Ron cellor Par- 
HE Defendant owed Money to the Plaintiff by ker. 


Bond, and the Plaintiff having outlawed the De- 4. having 
outlawed B. 


fendant before Judgment, brought his Bill in this Court . 
againſt the Defendant, and one that was A Truſtee for Bil _—_ 


. and 


the Defendant as to an Annuity of 201. per Aunun 1 
deviſed to the Defendant out of a Perſonal Eſtate, in for B. with 


Reſpect 
order to ſubject this Annuity to the Plaintiff's Debt. n ee 


do ſubject 
this Aa to the Plaintiff's Debt. The Attorney General ought to be made. Party, and the 
Plaintiff muſt get a Leaſe or Grant in the Court of Exchequer from the Crown. 


On its being objected, that this Bill did not lye, all 
the Defendant's Eſtate being forfeited to the Crown, 
Mr. Vernon inſiſted, that ſince the Plaintiff had gone as 
far as he could at Law, and was hindered by the Con- 
tempt of the Defendant, and this being a Matter of 
Truſt, and a Creature of Equity, the Plaintiff ought 
rather to be relieved here, than ſent to another Court: 
Fruſtra fit per plura, quod fieri poteſt per Pauciora; and 
he cited a Caſe where Lord Nottingham had held, that 
one who had a Judgment, and had lodged a Fieri Facias 
in the Sheriff's Hands, to which Nullu bona was returned, 
might afterwards bring a Bill againſt the Defendant, 
or any other, to diſcover any of the Goods or Perſo- 
nal Eſtate of the Defendant, and by that Means to 
affect the fame 3 but he muſt firſt go as far as he can 
at Law, by delivering this Writ of Flier! Facias, and 
getting 1t returned, 


And to this the Court at firſt inclined ; but after- 
wards were of another Opinion; - foraſmuch as by the 
Outlawry all the Defendant's Intereſt, as well Equitable 
as Legal, was forfeited to the Crown; and though the 
5 * Plain- 
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Plaintiff was intitled to a Grant thereof from the 
Crown, which, upon Application to the Court of Ex- 
chequer, he would of Courſe have, yet, ſince this 
Truſt continued in the Crown until taken out, they 
directed the Plaintiff to get ſuch Grant, and make the 
Attorney General a Party, and then to come again. 


4 


— 


And agreeable hereto, afterwards in Eaſter Term 
1721. in the Caſe of Hayward verſus Fry, where 
J. S. owed the Plaintiff 1001. and the Defen- 
dant Fry owed J. S. 1001, on Note, and the Plain- 
tiff Hayward outlawed F. S. and brought a Bill a- 
gainſt J. S. and Fry to have this 1001. paid him, the 
Maſter of the Rolls declared the Plaintiff could have 

no Title but by Grant under the Exchequer Seal, 
all the Perſonal Eſtate of J. S. being veſted in the 
Crown by the Outlawry, and put off the Caule in 
order that the Plaintiff might get ſuch Grant, and 
make the Attorney General a Party. 


Ge 129 Fart of Clarendon and Mr. Bligh and 
1 e "=o his Wife verſus Hornby, 

ker. 5 

On a Par- 


333 Partition was decreed of the Eſtate late Sir Foſeph 
Chancery, Williamſon's, two Thirds whereof belonged to La- 
2 — dy Theodofia Bligh, and one Third to the Defendant 
need not be Hornby; the Eſtate conſiſted (among other Things) 
ſuffcient if Of a great Houſe called Cobham Houſe, and Cobham 
each Tenant Park in Kent, and of Farms and Lands about it of 


in common, 

Sc. have 1000 J. per Annum. 
an equal | 1 
Share of the whole. 


The Defendant Hornby inſiſted to have a Third of 
the Houſe, and allo a Third of the Park aſſigned to 
him by the Commiſhoners who were to make the Par- 
tition. : 
4 And 


” 
— 
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And this Matter coming on before the Lord Chan- 
cellor upon a Petition, it was urged on behalf of 
Mr. Hornby, that as he was intitled to a Third of the 
Whole, ſo conſequently he was to have a Third of the 
Houſe and Park; and in many Cafes in the Law, 


Things intire in their Nature, as an Houſe, a Mill, or 


an Advowſon, might be divided; ſo a Tenant in com- 
mon ſhall have Half the Houſe, every other Toll- 
Diſh, and every other Turn of a Church, Cc. that 
thus it would be at Lam, in Caſe of a Writ de parti- 
tione facienda 3 and in this Cale Aquitas ſequitur Le- 
gem. 


Lord Chancellor : Care muſt be taken, that the De- 
fendant Hornby ſhall have a third Part in Value of this 
Eſtate; but there is no Colour of Reaſon, that any 
Part of the Eſtate ſhould be leſſened in Value, in order 
that the Defendant Hornby ſhould have one Third of it ; 
now if Mr. Hornby ſhould have one Third of the 
Houſe, and of the Park, this would very much leſſen 
the Value of both. 


If there were three Houſes of different Value to 
be divided amongſt three, it would not be right to 
divide every Houſe, for that would be to ſpoil every 
Houſe; but ſome Recompence 1s to be made, either 


by a Sum of Money, or Rent for Owelty of Partition, 


to thoſe that have the Houſes of leſs Value. 


It is true, if there were but one Houſe, or Mill; 
or Advowſon to be divided, then this intire Thing muſt 
be divided in manner as the other Side contend ; ſecus 
when there are other Lands, which may make up the 
Defendant's Share. 
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By the ſame Reaſon; every Farm-Houſe upon the 
Eſtate muſt be divided, which would depreciate the 
Eſtate, and occaſion perpetual Contention ; and it may 
be the Intent of the Defendant, when this Partition is 
made, to compel the Plaintiff to give the Defendant 
forty Years Purchale for his Third of the Houſe and 
Park. WG | 


Therefore ſince the Plaintiff Bligh and his Wife have 
two Thirds, I recommend it that the Seat and Park be 
allowed to them, and that a liberal Allowance out of 
the reſt of the Eſtate be made to the Defendant, in 
Lieu of his Share of the Houſe and Park. 


Cie 130. Butler & Anne UN verſus Duncomb. 
Lord Chan- os 
cellor Par- 


ker. |S ON the Marriage of George Duncombe with 


Ver ' 
= Mary, one of the Daughters of the late Lord 


Term ce. C. J. Pollexfen, the Defendatit George Duncomb the 


ated for 
Daughters Father covenanted to ſettle Lands in the Articles 


Portions . mentioned (being 400 J. a Year) on George Duncomb 


commencing 


after the the Son for Life, Remainder to Mary his intended 


Death of the 


Father and Wife for Life, Remainder to the firſt and every other 
Mother, Son of the Marriage in Tail Male, Remainder to 


upon Truf | 5 
to raiſe the Truſtees for five hundred Years, upon the Truſt therein 
Anh 1 mentioned, Remainder to the Uſe of the Defendant 
ter the Com- George Duncomb in Fee. 

mencement | | | 

of the Term. Father dies leaving a Daughter, Decreed the Portion is veſted, but not raiſeable 
during the Life of the Mother. Sd 


The Truſt of the five hundred Years Term was de- 
clared to be, that the Truſtees ſhould, from and after 
the Commencement of the Term, raiſe Portions for the 
younger Childreri of the Marriage, viz, if but one 

4 0 younger 


De Term. J. Trin. 1718. 


younger Child, then 30001. if more, 4000 l. to be 
raiſed by the Rents and Profits, or by Sale, Demiſe, 
or Mortgage, and payable at twenty-one or Marriage. 


The Marriage took Effect, and there was Iſſue a 


Daughter only (the Plaintiff Anne) and George the Nuſ- 


band died, | 


Afterwards, purſuant to the Articles and a Decree 
in this Court, the Defendant George Duncomb lettles 
the ſame Premiſſes (being 400 J. per Annum) on his 
Daughter-in-Law Mary for Life, Remainder to Truſtees 
for 500 Years, the Reverſion to the Defendant George 
Duncomb himſelf in Fee. 


The Truſt of the five hundred Years Term is, (as 
before) that the Truſtees ſnould, from and after the Com- 
mencement of the Term, by Rents or Profits, Sale, De- 
miſe, or Mortgage, raiſe 30001. to be paid to the 
Plaintiff Anne at her Age of twenty-one or Marriage; 
but there is no Proviſion for Maintenance. 


The Plaintiff John Butler, who was but a Mercer in 
Guilford, and of mean Circumſtances, by Stealth and 
Bribery prevails with the Plaintiff Anne (when but 
fifteen, and without the Conſent of any of her Rela- 


tions) to marry him, and with her brings this Bill for 
the Portion. 


It was urged for the Plaintiff, that, though the 


Man had been in Fault, yet this was now as the Wife's 


Suit for her Portion, in which the Huſband joined but 
for Conformity; and therefore his indirect Practices in 


procuring the Marriage were out of the Caſe. Quod 
Ur conceſſit. | 


Next it was inſiſted, that the 500 Years Term 
was veſted in the Truſtees, preſently, on Sealing the 
| T4 Deed ; 


450 


dh. 
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(a) Poſt. 


Deed; and was afhgnable and ſaleable; and that 
2 Proviſion for a Portion was to be favoured ; fo 
that if it could be any ways conſiſtent with the 
Deed, it ſhould be paid at ſuch Time as there was 
Occaſion for it, and not wait until the Death of the 
Parent the Mother, who being now but forty-three 
Years of Age, the Daughter might, at that Rate, be ſixty 
Years of Age, before her Portion would be payable. 


That though the Words were, that the Truſtees 
from and after the Commencement of the Term ſhould raiſe 
the Portion, yet (it was laid) there was a legal, (a) and 
an equitable Commencement of the Term ; it was 
plain there was an Eſtate of the Term ſubſiſting, 
by which the Portion could be raiſed, and Equity 
would call for it, when there was moſt Occaſion, 
which was upon the Daughter's Marriage; and 
when the Payment by expreſs Words was appointed 
to be at the Daughter's Age of twenty-one or Mar- 
riage, the other Words inconſiſtent with theſe, ſhould 
be rejected as repugnant ; that whenever it ſhould be 
raiſed, it muſt carry Intereſt frum the Marriage, it 
being appointed to be then paid; and therefore to raiſe 
it now would be molt beneficial to the Daughter, and 
not prejudicial to the Reverſioner, who in all Events 
was to pay Intereſt, either to the Daughter, or to the 
Mortgagee, and it could not be material to which. 


That it muſt the rather have this Conſtruction, in 
Regard, in this Caſe, there was no Maintenance pro- 
vided for the Daughter, until her Portion became payable. 


Beſides, the Perſon here contended with, was only 
the Father, who had the Reverſion in Fee, and had 
received the 40001]. which was the Mother's Por- 
tion; and yet now made a Difficulty of parting with 
3 000 l. 25 
That 
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FELINE I ern e 9 


That though the Settlement in this Caſe was s after 
the Marriage, yet the Plaintiffs grounded their Preten- 
ſions upon the Articles made before Marriage ; and 
notwithſtanding it might be objected, that the Plaintiff 
the Daughter Anne was not a younger Child within 
the T 5 of that Term, yet as a Daughter, though firſt 
born, when there was a Son born after, was, in Equity, 
deemed to be a (a) younger Child, ſo here ſhe ſhould ( Ae. 
be conſidered in the ſame Light, for that otherwiſe 3 


cale, 
ſhe could be intitled to nothing within thoſe Articles. 
Quod Curia conceſſit. 


And as to Authorities, Mr. Vernon cited the Caſe of 
Hellier and Jones, determined in the Time of the (b) 85 Lee yo 
Lords Commiſſioners, and where it was decreed, that Commilſio- 
a Reverſionary Term for Years, expectant upon the ich Ne. 
Death of the Mother, {ſhould be ſold for the Payment 1 . & 
M. and a'- 
of a Portion at the Marriage of the Daughter; 1o terw 


ards 


likewiſe was it reſolved in the Caſe of (e) "Sainiforth r Abel 
their Lor<- 


Ver ſus Stainifor th. | ſhips on a 


Rehearing, 


and again affirmed upon an Appeal to 155 Houſe of Lords. (c) 2 Vern. 400. 


And in a much ſtronger Cal: than the prin- 
pal One, that of (d) Gerrard verſus Gerrard, where (0 ern. 
an Eſtate was ſettled upon Sir Charles Gerrard for 25 
Life, Remainder to Lady Gerrard for Life, Re- 
mainder to Truſtees to raife 5000 J. Portion for a 
Daughter by the Marriage, if but one, to be paid within 
ix Months after the Death of the Euber and Mother, 
on the Father Sir Charles's dying, leaving a Daughter 
and no Son, the Daughter had a Decree for raiſing 
the Portion in the Life of the Mother the Lady 
Gerrard, who is yet living. And in the Caſe of (e) 155 — 
Corbet and Maidwell, this Caſe of Gerrard and Gerrard 
was allowed by Lord Cowper, though, it was admitted, 


he 


N 


4582 De Term. J. Trin. 1718. 
he ſaid, if it had been Res integra, he would not have 
gone ſo far, 


ä 
— 


Alſo Jones (Iho.) 201. Greaves and Maddiſon, was 
cited, where a Journeyman Mercer married the Daugh- 
ter, and the Portion was to be raiſed by a Term for 
Years, if the Father died without Iſſue Male by the 
Marriage, and ſhould leave a Daughter; and the Mo- 
ther on her Death leaving a Daughter, the Judges to 
whom the Caſe was referred for their Opinion, deter- 
mined the Portion to be due in the Life of the Fa- 


ther. 


Lord Chancellor : Though Gerrard and Gerrard, and 
Greaves and Maddiſon were ſtrong Caſes, yet this Caſe 
ſeems to go yet farther ; and as Lord Chancellor Con- 
per (whom his Lordſhip was pleaſed to ſay he 
unequally ſucceeded) declared, that if thoſe Cates 
had come before him, he would not have gone ſo 
far, I for my Part declare, III not go a Tot far- 
ther ; but where Things are ſettled, and rendered cer- 
tain, it will not be ſo material how, as long as they 
are ſo, and that all People know how to act. 


The Words | from the Commencement of the Term 
mult be intended, Commencement in Poſſeſſion ; and in 
this Caſe, if the Truſt of the Term had been, that 
the Truſtees, after the Commencement of the "Term, 
and not before, ſhould raiſe the Portion, there could 
then have been no Doubt, but the Term mult 
have commenced before the Portion could be raiſed. 

Now here thoſe negative Words are plainly implied; 
for when the Deed ſays, after the Commencement of 
the Term, it plainly ſhews the Intention of the Parties 
to be, that it ſhould not be before, and can have no 
other Meaning. 


\ 


4 3 And 


td 
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And the Penning of it in ſuch Manner might be 
owing to a reaſonable and prudent Care in the Parents, 
to prevent this Eſtate from being eaten up, and de- "8 
voured with Intereſt ; for if the Reverſion might be 18 
mortgaged, it might have been, by the ſame Reaſon, l 
mortgaged immediately on the Marriage, and the Mother 
being but a little above forty, may be ſuppoſed to 
live to double that Number of Years, wiz. to eighty 
or upwards, within which Time the 30001. Mort- 
oage-Money would be more than trebled, and the 
Mortgagee might forecloſe, and by getting Reports of 
the Money due might make his Intereſt Principal (as 
it mult be after the (4) Report confirmed) by which (4) Vide 
Means the whole Reverſion of 4001. per Annum would 2597 1 
be inevitably ſwallowed up. and Breton 


verſus 
Barkhamn. 


Therefore to prevent this Hardſhip on the Family, 
the Words ſeem to have been inlerted, and can have 
no other Meaning, then that the Portion {hould be 
raiſed after the Commencement of the Term in Poſſeſ- 
lion, whereby the Parties have fixed a Time for the 
raiſing it, which Words, though ſo prudently inſerted 
tor the Preſervation of the Eſtate from a Probability of 


being loſt, the other Side would nevertheleſs have re- 
jected. 
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Alſo his Lordſhip did not ſeem to take it, that the 
Portion ſhould carry Intereſt from the Marriage; 
though I did not obſerve that the Court gave any 
Opinion as to that Matter, but ſaid, that if it were 8 
to yield Intereſt yet decreeing a Mortgage to be made, 1 
would carry it further, by putting it in the Power of 7 
the Mortgagee, by a Bill of Forecloſure, to make even 
the Intereſt Principal upon every Report ; and that if 
this Portion was due, the Truſtees (if they thought fit) 
might make the Mortgage, without coming to the 
| 3 Court, 
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As to the Objection, that the Settlement did not 
provide a Maintenance until the Portion was payable, 
there was no Reaſon that Equity ſhould ſupply it, 
any more than that it ſhould upply the Want of a 
Portion, if none had been provided; but this might 
be induſtriouſly omitted by the Settlement, as intend- 
ing to leave the Child to depend upon the Mother, 
who, by the Law of the Land, and of Nature, was 
bound to provide for it. e 


Moreover the Court obſerved, that here, in the 
Truſt declared by the Marriage Articles, of the 500 
Years Term, it was not ſaid (as uſual) that if there 
ſhould be Iſſue Male, and ſuch Iſſue ſhould die before 
twenty-one without Iſſue Male, then the Term ſhould 


ceaſe. So that if there had been Iſſue Male of the 


Marriage, and that Iſſue had ſurvived twenty- one, and 
had at any Time afterwards died without Iſſue Male, 
the Daughter would have been intitled to her Por- 
tion of three thouſand Pounds, and (as the other Side 
contended) to the Intereſt from her Marriage. | But 
Quere, for this ſeems otherwiſe as to the Intereſt, 
in regard, if there had been Iſſue Male that attained 
twenty-one, ſuch Iſſue Male might by a Recovery, 
have barred the ſubſequent Term of 500 Years, and 
during the Life of ſuch Iſſue Male, the Principal of the 
Portion would be intirely precarious, and therefore not 
due, and for the ſame Reaſon could not carry Intereſt. 


That it was no Objection to the Grandfather, that 
he had received 4000 l. Portion upon the Son's Marriage 
with the Plaintift 's Mother, and therefore ought not to 
ſcruple parting with 3000 J. to the Plaintiff his Gran- 
daughter; ſince, for that 40001. the Grandfather ſettle 

— | a Join- 
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a Jointure of 400 l. a Year upon the Son's Wife, 
which might be ſo long enjoyed by her, as to make 1 
a dear Bargain, upon the common Methods of Pur- 


chale. 


However, the Caſe being of Conſequence, Lord Chan- 
cellor adjourned it, and directed that in the mean 
Time Precedents ſhould be laid before him; 


Afterwards, upon the (a) laſt Day of Cauſes in pt May 
Eaſter Term 1719, Lord Chancellor, having taken Time * 
to conſider of the Caſe, did ſolemnly deliver his Opi- 


nion. 


He ſaid, the Queſtion being, when this Portion | 
of 3000 l. ſhould be raiſed ? He ſhould anſwer, prout 
the Deed, that it ſhould be raiſed after the Commence- 
ment of the Term in Poſſeſſion. 


That the declaring by the Truſt of the Term, the 
Portion ſhould be raiſed after the Commencement 
of the Term, implied a Negative, that it ſhould not 
be raiſed before; and if thoſe negative Words had 
been inſerted, there could have been no Queſtion at 


all, 


That a Declaration of a Truſt was like the pre- 
ſcribing a Law to a Truſtee which was to be obſerved 
by him, and contained in it a Prohibition to act 
to the contrary; it was ſuch an Affirmative, as 
implied a Negative, in the ſame Manner, as the de- 
claring in the Truſt of the Term, that 3000 1. be 
rated, implied, that no more than 30001. ſhould 
be raiſed ; or as that Part of the Declaration of Truſt, 
which ſaid the 3000 J. ſhould be paid to the Daughter 
at her Age of twenty-one, implied it ſhould not be 
paid before twenty-one. 
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That it had been objected, a Term (eſpecially 
for the raiſing of Portions) might in ſome Caſes 
begin earlier in Equity, than it would at Law; as in 
the Caſe of Savile and Savile (which was argued this 
Term) where, upon the Marriage of the Lord Eland 
(Son to the Marqueſs of Hallifax) with the Daughter 
of the Earl of Nottingham, a Rent-Charge of 2000 /, 
per Annum was ſettled upon her for her Jointure, and 
2 Term of ninety-nine Years was limitted to commence 
after the Death of the Lord Eland the Huſband, de- 
terminable on the Death of his then intended Wife, in 
Truſt, the better to ſecure to her this Rent-Charge, 
with Remainder of the Land thus charged, to 
the firſt, Oc. Son of the Marriage, with Remainder 
to Truſtees for 500 Years, to raiſe Portions for 
Daughters, if no Iſſue Male; the Portions to be 
paid at the Age of ſixteen, or Marriage, which 
{ſhould firſt happen; and afterwards the Marqueſs of 
Hallifax ſettled the Reverſion, by way of voluntary 
Settlement on Sir George Savile, ſubject to the Limi- 
tations and Charges in his Son's Settlement, and to 
take Effect on Failure of Iſſue Male of his own Body. 


In which Caſe His Lordſhip allowed, that this 500 
Years Term for Portions took Place in Equity from the 
Death of the Lord Eland, the ninety-nine Years Term 
being raiſed for a particular Purpoſe only, ( ſcil. ) for 
ſecuring the Rent-Charge, and ſubject to that Truſt, 
which extended only to Part of the Profits: 


Whereas in the Principal Caſe, the whole Profits of 
the Premiſſes were diſpoſed of until the Commence- 
ment of the Term, (viz.) to the Mother for her Lite, 


- which diſtinguiſhed it from the Caſe of Savile and Sa- 


ile. 
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Again, it had been objected, the Portion was to 
be paid at the Age of twenty-one or Marriage, and ſince 
it was expreſly directed, any Clauſe to the contrary 
might be rejected as well as this. | 


ut ſurely it is a Rule both in Law and Equity, 
ſo to conſtrue the whole Deed or Will, as that every 


Clauſe ſhould have its Effecl. 


He agreed the Intention was to provide for a 
Daughter; but ſtill not ſo as to raiſe the Portion until 
the Term ſhould commence; and yet the Words which 
ordered the Payment of the Portion to the Daughter. 
at her Age of twenty-one or Marriage, ſhould have 
their Effect; wiz they ſhould veſt a Right in the 
Daughter to this Portion, when ſhe had attained 
twenty-one, (as ſhe then had) and having attained 
that Age, her Portion, in Caſe of her Death, ſhould 
go to her Executors or Adminiſtrators as a veſted 


| Intereſt. 


That in the Order and Nature of this Deed, the Por- 
tion was firſt to be raiſed, and then to be paid; but ſtill 
the ſame was not to be raiſed until after the Com- 
mencement of the Term; and to take it in any other 
Senſe was rather expunging than conſtruing. 


That there was no Precedent againſt this; Corbet and 
Maidwell was a different Cale; and yet there Lord 
Cowper declared, that he thought Precedents had gone 
iurther than he ſhould have carried them. 


That the common Methods of Settlements, (a) now A. po 


a Days, directed, that no Sale or Mortgage ſhould the Cafe 


be made for raiſing of Portions, until the Premiſſes * Row 
verſus News- 


ſhould come in Poſſeſſion; which though not con- land. 
6 A dluſive 


$3 


r 

e "SY 

e 
. « 


1 17g in "hs ==” yet v were 4 * a8 12 many Pro. 
teſtations againſt the Unreaſonableneſs, and Inconveni- 
ence of ſack Sales of Reverſions; that it would ma 
ruin this Eftate, and the Reverſionary Intereſt there 
if the Daughter and her Huſband had had à Power to raiſe 
the Portion in this Manner; for it muſt carry Intereſt, 
and that Intereſt may afterwards be made Principal 
which, with the Charge of the Suit, would be ſo heavy, 
that (in all Probatiliey) the Eſtate charged would be 
forecloſed before it could come into Poſſeſſion, and it 
would, upon every Removal of the Security, be ſtill 
harder for the Reverſioner to procure Money. 


So that the Portion in this Caſe, though veſted, was 
not to carry Intereſt until the Term ſhould. commence, 
(a) Ante. for all Intereſt is in (a) Default of Payment. 


However, His Lordſhip ſaid he would not diſmiſs 
the Bill, for the Parties "cot till apply for a Sale 
under this Decree, whenever the Term ſhould come 


into Poſſeſſion. ©. 
Ar the Roll Boſvil verſus Brander. 
A Feme | Bog Ls 
3 Feme Sole is a Mortgagee in Fee for 800 J. and 
marries, and 4 marries a Tradeſman, who becoming a Bankrupt, 


the Hul. 
band bee a Commiſhon of Bankruptcy is taken out againſt 


aeg — him, and the Commiſſioners aſſign over all his Eſtate 
ru an 
die, the Real and Perſonal. Afterwards the Hulband dies, and the 


Aſſignees of 
;ibgnees of Writings relating to this Mortgage being in the Aſſignees 


rupt, and Hands, the Widow of the Bankrupt brings a Bill in 


_ bs Equity againft the Aſſignees for theſe Writings, and 


titled to have the Benefit of the Mortgage. 
the Mort- 
gage; ſecus if by Articles before Marriage i it was agreed that this ſhould continue to the Wife. 


* But it ap 1 from the Regiſter Book, that afterwards, on the 
Wife and Truſtees conſenting in Court, Mr. Butler the Huſband was 
allowed to raiſe 1500 J. (a Moiety of the Portion) by mortgaging the 
Reverſionary Term to ſupply his Occaſions in Trade. 
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This Cauſe came on to be heard, and. for it's Dif- 
ficulty was ordered to be ſpoke to again, when his 
Honour delivered his Opinion ſolemnly for. the Plain- 


Roo 
8% * 


tiff the Wife. 


Hut afterwards, being diſſatisfied with that Opinion, 
he ordered the Decree to be ſtayed, and to be attended 
again by Counlel. 


Whereupon his Honour gave his Opinion, that 
if there had been any Articles before the Marriage, 
purporting that this Mortgage Money ſhould. continue 
in the Wife as her Proviſion, or {hould be aſſigned 
in Truſt for her, they would have been a ſpecific 
Lien upon the Mortgage, and have preſerved it from 
the Bankruptcy. 


Alſo, it might have been a Matter of different 
Conſideration, if the Aſſignees had been Plaintiffs in 
Equity, and defired the Aid thereof to ſtrip an un- 
fortunate Widow of all that ſhe had in the World, 
towards the doing of which, Equity would hardly 

have lent any Aſſiſtance; becauſe the Aſſignees claiming 
under the Bankrupt Huſband, could be in no (a) (%) Ant 
better Plight than the Huſband would have been ; and c, 
if the Huſband had in Equity ſued for the Money, or lau. 
elſe prayed that the Mortgagor might be forecloſed, 
Equity (probably) would not have (/) compelled the (3) Jagen 
Mortgagor to pay the Money to the Huſband, without % 7 
his making ſome Proviſion for his Wife; or at leaſt fupra. | 
dhe Wife, by an Application to the Court againſt the 
| Huſband and the Mortgagor, might have prevented the 
Payment of the Money to the Huſband, unleſs ſome 
Proviſion were made for her. — 


But 
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But in the preſent Caſe, the Widow was Plaintiff 
againſt the Aſſignees, ſo that ſhe, and not the edi 
tors ſought the Aid of Equity. 


And "= being in the Mortgage Deed a Covenant 
to pay the Mortgage Money to the Wife, this Debt, 
or Choſe in Action was well aſſigned by the Com- 
miſſioners to the Aſſignees and veſted in them; like the 

(a) Ante Caſe of (a) Miles rates Williams, where a Bond made 


"oy to a Wife, dum ſola, was adjudged to be liable to the 
Huſband's „ and allignable by the Com- 
miſſioners 
| | Wherefore, if the Right to the Debt was veſted ! in 
ö 1 the Aſſignees, (as plainly it was) though the legal Eſtate 
j 1 of the Inheritance of the Lands in Mortgage conti- 
þ nued in the Wife, yet this was not material, it being no 
: more than a Truſt for the Aſſignees; like the common 
lf Caſe, where there 1s a Mortgage in Fee, and the Mort- 
| gagee dies, here the Mortgage Money belonging to 
ſl! the Executor, though the Heir takes the legal Eſtate 
1 by Deſcent, yet he is but a Truſtee for the Execu- 
. tor; for the Truſt of the Mortgage muſt follow the 
bl Property of the Debt, elſe the Mortgagor would be 
| in a very hard Cale, liable to be ſued by the Aſſignees 
1 of the Commiſſioners upon the Covenant, and alſo in 
1 an EjeCtment by the Wife of the Mortgagee; whereas 
a 1 dthce latter Suit would be injoyned in Equity. 
| Ul 3 Then it was inſiſted, that here were Articles entered 
i r before the Marriage of the Bankrupt and his 
_ | n by which the Huſband covenanted to ſettle the 
N "ſt | _ af. Wife in the Manor of Dale, or to leave her 1009 /. 
Wl Death, can- Within three Months after his Death. 
1 not be in- 
5 | forced in Equity to amend the Security. 


= But 
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But in this Agreement it appeared that the Huſhand 

had his Election all his Life-Time, and that if the Wife 

had brought her Bill in Equity againſt the Huſband, ſhe 

could not have compelled him to do the one or the 

other; neither. could ſhe, upon ſuch Bill, or otherwiſe, 

have compelled him to give any farther or better Secu- 

rity for the Payment of this 1000 l. becauſe the had 

that Security which ſhe at firſt agreed to take, (4) (i) See the 

and the Court could not better it againſt her own 2 

Agreement. | Pins, 

| | | | ante 104. 
But upon another Point, viz. as to 200 J. Part of 

the Wife's Portion, on a Note given by the Huſband 

at his Marriage, ſignifying his Conſent that the Wife 

ſhould have this 2001. the Court held the ſame was 

ſpecifically bound thereby, ſo that with ReſpeCt to this 

only, the Plaintiff was relieved, and the Bill, as to 


the reſt, diſmiſſed. 


Earl of Thomond verſus Earl of Jug Ck 132. 
Sor fo } þ 8 a 7 Lord Chans 


cellor Par- 
| ker, 
HE Counteſs Dowager of Thomond had two ſe- On deviſes 
verz] Sums of 2000 J. and 2000 J. due to her Grandchild 


gs | Deb 
on two ſeveral Bonds, the one for 2000 J. from her 9 3 N 


Grandfon the Plaintiff the preſent Earl of Thomond, the owing to 
N . the Teſtatrix 

other from her Grandaughter in Law, the Lady Hen- by J. S. 
r1ctta Obrian, (afterwards Counteſs of Suffolk, and ſince provid | 
deceaſed) for 20001. alſo. of the Debt 

= | ſhould be 
paid in before the Teſtatrix's Death, then ſo much as ſhould be paid in, to be made good to 
the Grandehild out of the Surplus of her Eſtate. Afterwards the Teſtatrix releaſed 2000 l. 
of the ſaid Debt to J. S. without having received any of the Money. Decreed that this was 
no Ademption of the Legacy pro tanto, but that the Legatce or her Repreſentative was in- 
titled to the whole 40007, as much as if the ſame had been paid in to the Teſtatrix. 
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The Counteſs Dowager of Thomond by Will gives 
theſe two Sums of 2000 l. and 2000 J. and all Inte. 
reſt due for the ſame, to her Grandaughter the Lady 
Mary Obrian, and deviſes away the Surplus of her 
Eſtate, with a Proviſo, © that in Caſe all, or any 
* Part of thele two Sums ſhould be paid in before 
the Teſtatrixs Death, then the ſaid Teſtatrix gives 
* to the ſaid Lady Mary Obrian 4000 J. or ſo much 
* Money as the Principal Money ſo paid in ſhould 


amount unto, as the Caſe ſhould fall out.” 


Afterwards the Teſtatrix, in her Life-Time, releaſed 
to her Grandſon the Lord Thomond the 2000 J. which 
was due to her upon his Bond, without having received 
any Part of the Money, and died; and her Legatee 
the Lady Mary Obrian died inteſtate ; upon which the 
Plaintiff the Earl of Thomond her Brother adminiſtred 
to her, and as her Adminiſtrator demanded the 
20001. which was releaſed to himſelf upon his Bond, 
and allo the 20001. due upon the other Bond given 
by the Lady Henrietta Obrian. 


The Firſt he * out of the Aſſets of the Te- 


ſtatrix the Counteſs Dowager of Thomond; and the latter 


he claimed againſt the Defendant the Earl of Suffolk, 
who, though he was not Executor or Adminiſtrator of 
his {aid late Counteſs, nor had any legal Aſſets, yet (as 
was inſiſted by the Plaintiff) remained ſtill chargeable 


therewith in Equity, in reſpect of à great Jointure 


which he had long enjoyed by his Lady, and divers 
rich Jewels, which ſhe brought him upon their In- 
termarriage. 


In regard to the Firſt, it was objected for the De- 
fendants, that the Teſtatrix, after having bequeathed 
theſe two Sums of 20001]. and 2000 J. due upon the 

I two 
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two Bonds, to her Grandaughter the Lady Mary Obrian, 
releaſing one of them, was a Revocation, or Ademp- 
tion of the Legacy pro tanto. 


That the Diverſity which had been uſually taken, 
was, if the Debtor ſpontaneouſly and uncalled upon 
by the Teſtator, paid in a Debt to him, which he 
(the Teſtator) had before given away by his Will, 
this was not a Revocation of the Will; for in ſuch 
Caſe the Teſtator was only paſſive, and did not act 
himſelf ; whereas it muſt be his Act, which revokes 
the Will, and the Teſtator could not help receiving 
in the Money, if the Debtor would pay it. 


But if the Teſtator himſelf called for the Debt, and 
received it, there it mult be a Revocation ; it being the 
Teſtator's own Act to call in the Debt. 


Now, in the Principal Caſe, it was the Teſtatrix's 
own voluntary Act to releaſe and extinguiſh that Bond, 
which ſhe had before deviſed to Lady Mary Obrian, 


and conſequently was a Revocation of the Will for 


ſo much. 


And if this was a Revocation, the ſubſequent Words 


could not make it a new Bequeſt of two thouſand 
Pounds out of the Surplus of the Teſtatrix's Eſtate ; it 
being given upon a Condition precedent, viz. © If this 
* 4000 . or any Part thereof, ſhould be paid in, then 
* the Teſtatrix gives 4000 J. or ſo much as ſhould 
be paid in, out of the Surplus of her Eſtate, to her 
Fi {aid Grandaughter ;” but no Part of the 40001. bes 
ing paid in, (this 20004 being releaſed by the 
Teſtatrix without being paid in) here was no new 
Bequeſt our of the Reſiduum. 


Allo 
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Alſo the Meaning of the Teſtatrix was ſaid to be, 
that if any Part of the 4000 l. ſhould be paid in, by 
which the Bulk of the Surplus ſhould be ſo much 
increaſed, then, and not otherwiſe, the Teſtatrix gave 
a new Legacy out of ſuch Surplus, viz. to the amount 
of the Money ſo paid in. Beſides, a Releafe of a Debt 
was not a Payment, for it was moſt plain, even by 
the preſent Caſe, that there might be a Releaſe with- 
out a Payment. 


| That it appeared the Words were againſt the Claim 
1 of this new Legacy, and as the Words were againſt it, 

5 ſo alſo was the Intent of the Teſtatrix, who did not 
purpoſe to give a new Legacy out of the Surplus to 
leſſen the ſame, unleſs ſuch Surplus were increaſed by 
the paying in of this 4000 J. or ſome Part of it. 


Lord Chancellor. The Teſtatrix intends by this Will 
(amongſt other Things) to make a Proviſion of 4000. 
for her Grandaughter Lady Mary; and though ſhe 
has ſhewn her Kindneſs to her Grandion (one of theſe 
Bonds being given by him for 2000 /.) yet this no 
ways imports an Alteration, or Diminution of her Kind- 
nels to her Grandaughter. I cannot approve of the Di- 
verfity, that if the Teſtator gives away a Debt by his 
Will, and afterwards calls it in, this muſt be a Revo- 
cation; ſecus if it be paid in to the Teſtator  unaſked | 
for; for fuppoſe the Teſtator called in that Debt, 
(a) See Vol. fearing it might (a) be loft, and not liking the Secu- 
Caſe of Erd rity ; is there any Reaſon that this ſhould deprive the 
3 Legatee of his Legacy? And the Caſe of Orme and 
Vow Smith (b) proves that the Teſtator's receiving in 
the Debt is no Revocation or Ademption of the Le- 


gacy. 
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As to the Matter of the Releaſe, that ſurely implies 
Payment and Satisfaction of a Debt, being tanta - 
mount to the Teſtator's receiving it, and giving it back 
again; and in the preſent Caſe, it is the ſame, as if 
the Will had ſaid, if theſe Debts be paid or dif 
charged. 


There has been an ObjeCtion made, that the Plaintiff 
the Lord Thomond, being Adminiſtrator to his Siſter 
Lady Mary, craves a double Advantage of this Debt ; 
for firſt (lay they) it is given him by the Releaſe, and 
then he takes it over again by the Will, as repreſenting 
his Siſter. 


But it is to be obſerved, that his Claim as repreſenting 
his Siſter, is in (a) Auter Droit, and as if the Siſter (4) Vide 1 
was alive and made her Claim; it muſt be liable to her 5% _ 
Debts if ſhe owed any, and is the ſame Thing, as if ie & 
any other Perſon had been her Executor or Adminiſtra- Ne ge 
tor. ping. 


Wich regard to the other Point, viz, the Plaintiff's 
Demand due by Bond from the Defendant's Wife dum 
ſola, againit the Defendant her Huſband, in reſpect 


that he had received much by the Conſequences of the 
Marriage : | 


It was urged, that though the ſame was not legal 
Aſlets, yet there was great Reaſon, the Defendant 


ſhould be liable, in Equity, on account of the Benefit 
lo received. | 


That if an Huſband ſhould have a vaſt Portion 
with a Wife, in Goods, ready Money, or Jewels, or 
become intitled to a Term for Years in her Right, 
and the Wife ſhould die, owing a Debt contracted dum 

6 C | ſola, 
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Feme Sole 
owes Debts 


by Bond, 
Huſband an 


ſola, there was great Equity, (though theſe might not 


OLE” a 


be legal Aſſets,) that the Huſband ſhould be charged 
by reaſon thereof, and not go away with his Wife's 
Fortune, at the ſame Time that he was not liable to 

pay her Debts. ® 


That here the Queſtion in Equity was, whether 
the Huſband had not with his Wife ſo much as would 


and taks pay this Debt? If he had, he ought to pay it; and 


dies leaving it might be a common, and would be a hard Cafe, if 


no Aſſets, 
but at the 
Marriage 


had a Term 


for Years, 
2 Jointure, 
a Shop 
of Goods, 
or other 
Perſonal 
Eſtate, in 
Conſidera- 


there were a Feme Sole Trader, who had à Shop full of 
valuable Goods, and ſhe ſhould marry, and die in- 
debted, there the Huſband ſhould by the Marriage 
be intitled to all theſe Goods, which yet, not being 
legal Aſſets, would not be liable; ſurely under ſuch 
Circumſtances, nothing could be more reaſonable, than 
that he ſhould be charged with his Wife's Debts. 


tion of which the Huſband makes no Settlement : Huſband not liable. 


It was admitted to be different, where the Huſhand 
makes a Settlement in Conſideration of a Portion; for in 
that Caſe, he being a Purchaſer, the Portion ſhall not 
be Aſſets to pay the Debts of the Wife; ſecus if the 


Huſband makes no Settlement. 


That in the Principal Caſe, the Jewels which the 
Defendant the Earl of Suffo/k had with his Wife, toge- 
ther with a Rent-Charge of 1500 J. a Year, that he 
was intitled to in her Right, ought to be liable to the 
Wife's Debt dum ſola, and Equity ſhould favour any 
Conſtruction for the Payment of Debts. See the Caſe 
of Freeman verſus Goodham, Chancery Caſes 295, 
where Lord Chancellor Nottingham, with {ome Earneſt- 
nels, {aid, he would change the Common Law in that 
Point. 

* In the Office of Executor, Chap. 17. Sect. 1. this. is mentioned 
as an hard Caſe, and proper for Equity. 
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On the other Side it was inſiſted, that the Defendant 
the Earl of Suffolk was neither Executor nor Admini- 
ſtrator of his late Counteſs; nor was it pretended, that 
he had poſſeſſed himſelf of any Thiag that was her 
legal Aſſets; ſo that at Law he was no ways liable to 


this Bond. 


And in Equity, all Circumſtances, when conſi- 


dered, were rather in his Favour, as that he had be- 


fore, or ſoon after the Marriage, paid ſuch of his Lady's 
Debts as were diſcloſed to him, and advanced conſide- 
rable Sums for her. 


That the two thouſand Pound Bond in Queſtion 
was not diſcovered to him at the Time of the Marriage, 
nor until long after ; which 1f it had appeared, he 
might have lived in that provident Manner, as to have 
paid this her Debt out of her own Eſtate. 


That it was in the Election of the Counteſs 
Dowager of Thomond, with regard to this two 
thouland Pound Bond, to have made the Defendant 
the Earl of Suffolk liable, by putting the Bond in 
Suit, and recovering Judgment upon it, during 
the Coverture ; that the had a long Time to make 
her Election, the Marriage having continued ten Years 
or upwards; and her chuſing not to put this Bond 
in Suit, was tantamount to a Declaration that ſhe 
would abide by her original Security, and not involve 
the Defendant the Earl therein; and, on the other 
Hand, there could be no Queſtion, but it was in the 
Power of the Counteſs Dowager of Thomond to chooſe 
that Security for her Debt, it being the ſame which 
was originally given her. 


That 
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That a Court of Equity would poſſibly relieve, 
in Caſe the Wife, who was the Debtor, had died in 
ſo ſhort a Time, as that Judgment could not have 
been obtained againſt the Huſhand ; but there was not 
the like Reaſon that Equity ſhould relieve, when the 
Teſtatrix had Time ſufficient to have made the Huſband 
liable, and yet, voluntarily, nay, perhaps induſtriouſly, 
had omitted it. | 7 


That, by the known Rules of Law, the Huſband 


was only liable during the Coverture, and here not be- 


ing Circumſtances to vary the Law, Equity ought not 
to interpole. 


Indeed, if there had been a great Perſonal Eftate 


of the Wife, or if Part of that Eſtate had ſtill remained 


in Specie, (as in the Caſe of a Term for Years) there 
might have been ſome Ground for an Application of 
this Nature; but in the preſent Cale it was proved, 
that the Defendant the Earl of Suffolk, ſince this 
Marriage, had advanced his Manner of Living, and 
that the Increaſe of his Charge had amounted to the 
full Value of his Counteſs's Jointure. 


Lord Chancellor: If the Defendant the Lord Suffolk 


the Huſband had been Executor or Adminiſtrator of his 


Wife, or Executor of his own Wrong, he had been lia- 
ble at Law as far as Aſſets ; but in none of theſe Capa- 
cities does he appear before the Court. Any Perſon, that 
has any of the Counteſs of Suffolk's Aſſets, is liable: 
the Creditor the Counteſs of Thomond had a fair Oppor- 
tunity of recovering Judgment againſt the Earl and 
Countels of Suffolk, and thereby of making the Earl of 
Suffolk liable; but this the has not done, and (for ought 
appears) has purpoſely omitted. 
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The Huſband during the Coverture is anſwerable 
for the Wife's Debts; and as perhaps this may be hard 
when he has nothing with her, ſo you are to tet againſt 


ſach Hardſhip, that if the Huſband has received a Per- 


ſonal Eſtate with his Wife and happens not to be {ued 
during the Coverture, he is not liable. 


But it is to be conſidered, that the Huſhand during 
the Coverture is to anſwer for the whole Debts of the 
Wife though he had nothing with her; whereas an 
Executor or Adminiſtrator is reſponſible only ſo far as 


he has Aſſets. 


— 


As to the Caſe that has been put, where a Huſband 


marries a Feme ſole Trader and the Wife dies indebted, 
that though the Huſband in ſuch Cale be not at Law 
liable to the Debts, yet he ought to be ſo in 
Equity : 


That is with me a Queſtion ; for the Huſband runs 
a hazard in being liable to the Debrs much beyond 
the Perſonal Eſtate of the Wife, and in Recompence 
for {uch Hazard, he is intitled to the whole of the 
Perlonal Eſtate though exceeding the Debts and diſ- 
charged therefrom, and indeed is intitled to the ſame 
upon the very Marriage. 


And with regard to the Jointure injoyed by Lord 
Suffolk during the Coverture, that might have de- 
termined the next Moment after Marriage; though 
how long ſo ever it continued, it was in the Huſband's 


Power during the Coverture to ſell and diſpoſe of 
it at his Diſcretion. 


Upon the whole, it would be a great Imputation 
upon the Court in a Caſe thus circumſtanced, to make 
| 1 the 


— 
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che Defendant the Earl or Suffolk liable to the Bond 
of his Wife dum fola; wherefore as to this, let the 
Bill be diſmiſſed with Coſts. ® | 


Caſe 133. Short verſus Wood. 

Lord Chan- 8 | | 
cellor Par- | : g a : | 
ker, Ruſt Money is directed to be laid out in Land 
Where Mo- 


NG and ſettled upon a Woman for Life, Remainder to 
rected to be her firſt, Wc. Son in Tail, Remainder to ſuch Son in Fee, 


laid out in 


"Purchafe and in the mean Time and until a Purchaſe can be 


of Land and found, the Money to be put out at Intereſt, and the 
to be ſettle 


d 
on 4. for Intereſt to go as the Profits of the Land, Cc. 
Life, Re- | | 
mainder to B. in Tail, Remainder to C. in Fee; if A. and B. bring a Bill for the Mo- 
ney, they ſhall not have it, becauſe of the Contingency to C. But if Money were directed to 
be laid out in a Purchaſe of Land to be ſettled on A. for Life, Remainder to B. in Tail, 


| Remainder to faid B. in Fee; A. and B. bringing a Bill ſhall have the Money decreed 


them. 


The Mother and Son (there being only one Son) 
come to an Agreement, that this Money ſhould be paid, 
a Third to the Mother, and two Thirds to the Son, 
and bring a Bill againft the. Truſtees to pay it, who 
ſubmit to the Court being indemnified. 


Lord Chancellor, on hearing this Cauſe by Conſent 
ſaid, that Lord Cowper had determined, that if 
2 Remainder Man had but a Chance for the 
Eſtate or the Money, which could not be barred with- 
out a Recovery, there in regard the Tenant in Tail 
might die before ſuch Recovery ſuffered, or might die 
in a Vacation, when a Recovery could not be ſul- 
fered, a Court of Equity, whole Buſineſs it is to aid 
the Intent of the Party ought not, in Violation of ſuch 
Intent, to decree the Payment of the Money to 
the Tenant in Tail, but ought to Decree it to be 


— | laid 


* Apreeable to this Reſolution and on the Authority thereof, was 
the Caſe of Heard & U verſus Stamford & U determined by Lord 
Talbot in Lincoli's Inn Hall, March 8. 1735-6, 


9 


a 


laid out in a Purchaſe of Land to be ſettled according 

to the Direction of the Party, in order that the 

Chance which was intended the Remainder Man, might 

be preſerved, and when the Settlement was made, 

the Tenant in Tail might if he thought fit ſuffer 

4 Recovery. Which Matter was {o decreed by Lord 
Chancellor Cowper in the Caſe of one Mr. Cobwall and 

Dr. Shadwell (a), and where the Chance afterwards (a) See the 


* 
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actually happened in Favour of the Remainder Man 1 pe 
by the Death of the Tenant in Tail before any Re- on - 

| HIN 
covery ſuffered. verſus Ho- 


ner. 


But that in the Principal Caſe, where the Mother 
was Tenant for Life, with Remainder to the Son in 
Tail, Remainder to the ſame Son in Fee, ſo that 
the Sori might by a Fine () only, bar theſe Limita- (3) vide 
tions, and which Fine might be levied in Vacation ** Bm 
Time as well as Term, it would be in vai for /. 
Equity to decree a Settlement which the ſame Mo- 


ment that it was made, might be cut off. 


Therefore his Lordſhip directed the Truſtees to 
pay the Money to the Mother and Son purſuant to the 
Agreement, and to be indemnified, but ſaid that if 
there had been two Sons or any Perſon in Remainder, 


he would not have decreed the Payment of this Mo- 
ney. 


It ſeems alſo that if the Son had been an Infant, 
(e) the Court would not have ordered the Payment (0) Ante 


ot the Money; for during the Infancy no Fine could g 
have been levied. 


Willis 
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4 Caſe 134. Willis verſus Lucas. 

1 f | Lord Chan- | | 

1 cellar Par- | 

| MI - Ohn Lucas was ſeiſed in Fee of ſome Houſes in Lon. 
1 Devile o 1:00 1: in 0 bs 3 
1 Land to the don, and of ſome Land in Gavelkind in Lewiſhaw 
1 dense in Kent, and having three Sons John, James, and &. 
„ for bs Life mucl, made his Will, by which he deviſed all his 
1 . 5 paying Lands in Kent and Houſes in London to his youngeſt 
1 4 Son Samuel (the Defendant's Huſband) for his Life, 
1 thereout to 3 s 

1 the cldeſt he or his Heirs paying out of the Rents of the 
3 Son for. Premiſſes 10 J. a Year to the Teſtator's eldeſt Son Joby 
11 l 5 : 

li and after the Lucas for his Life, and alſo 101, a Year to the Teſta 


Death of the tor's ſecond Son James for his Life, and alſo 101, a 


ſecond Son 


and his Iife, Year to the Teſtator's Daughter Mary (now the Wife 


Remainder 


Ene aeg Of David White) for her Life, allo paying his Lega- 
Sc. Son of cies; and that after the Death of the ſaid Samuel Lu- 


the ſecond 


iff rand cas and the Defendant Mary his Wife, then the Son or 
Wk "The Wife Sons of the {aid Samuel ſhould have all the ſaid Pre- 
i rebar fit Ily between them, tl heir Brothers 
i hadan Eſtate paying the Legacies as aboveſaid; and if no ſuch 
ane or Life | 

With Implication, Sons, then the Daughter or Daughters of Samut! to 


by che Opi- have the {aid Premiſſes equally amongſt them, pay- 
nion of | | 


Lord Chan- ing, c. 
cellor Par- 
Wk eu. 
i The Teſtator died, alſo James Lucas died leaving 
8 Iſſue, then John Lucas the eldeſt Son died leaving Iflue 
a Daughter, after which Samuel Lucas died, leaving the 
Defendant Mary his Widow and three Infant Chit- 
dren, whereupon the Daughter of the {aid ohn Lucas 
brought an Ejectment for the Recovery of the Premiſles 
againſt the Defendant the Widow of Samuel, who giving 
in Evidence an old ſubſiſting Term of the Premiſes, 
the ſaid Daughter the Heir of the Teſtator's eldeſt Son 
Fobn Lucas, preferred this Bill in Equity for an Ac 
count of the Rent of the Premiſſes againſt the De- 
I fendant 
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onda the Widow of Samuel, and to ſet aide the old 
Term which had been made uſe of againſt the 
Plaintiff at Law. 


The only Queſtion was, whether the Defen- 
dant Mary Lucas the Widow of Samuel had an 
Eſtate for Life by Implication, the Premiſſes in 
Queſtion being deviſed to Samuel for his Life, 
and after the Death of him and Mary his Wife, then 
to the Sons of Samuel; or whether during the Life 
of the Wife of Samuel, the Premiſſes {ſhould de- 
ſcend to the Plaintiff the Heir at Law of the Teſta- 
tor, as an Eſtate undiſpoled of by the Will, during 
the Life of Samuel's Wie. 


8 


It was urged for the Plaintiff, that it had been ſettled 
by many Authorities in the Books viz. the 13 H. 7. 
5 17. Jones (Tho.) 98. 2 Lev. 207. 1 Vent. 203. 
®* PVaugh. Rep. 259. (Gardiner verſus Sheldon) that no- 
| thing leſs than a (a) neceſſary Implication could intitle (4) Ante 
the Wife to an Eſtate for Life, and the known Diver- 5 oy rl 
ſity was, where I deviſe Land to my Heir after the | 
Death of my Wife, this is a Deviſe by Implication to 
her for Life; but if I deviſe Lands to my Se- 
cond or Third Son, after the Death of my Wife, this 
is no Devite by Implication to her, but the Lands 


during her Life {ſhall deſcend to the eldeſt Son as 
Heir. | 
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And therefore in this Caſe, the Deviſę being to 
Samuel the Teſtators youngeſt Son for Life, (and after 
the Death of him and his Wife, to Samuel Son or 
Sons, and Samuel being dead leaving Sons, theſe 
were excluded until after the Death of the Wife, 
and ſhe could not take, there being no neceſſary 


Implication that ſhe ſhould ; ſo that in the mean 
| 6 E Time 
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Time the Premiſſes muſt deſcend to the Plaintiff (the 
Teſtator's Heir at Law) as an Eſtate undiſpoſed of. 


It was moreover inſiſted by Serjeant Cheſhire, 
that the Payments of the ſeveral Annuities of 10 /, 
out of theſe Premiſſes were out of the Caſe, for whe- 
ther the Wife of Sammel, or the Heir at Law of the 
Teſtator, was to have the Premiſſes, theſe ſeveral An- 
nuities were not to be paid during the Wife's Life 
after the Death of Samuel, it being {aid in the Will, 
that Samuel or his Heirs were to pay theſe Annuities, and 
not that the Wife ſhould pay them. 


To all which it was anſwered, and Lord Chancel. 
lor ſo held, that the Defendant Samuel's Widow was 
intitled to the Premiſſes during her Life by Implication. 


He obſerved it had been admitted, that if the De- 
viſe were to the Heir after the Death of the 
Wife, in ſuch Caſe the would take by Implica- 
tion; and that in this Caſe it appeared to be equally 
the Intention of the Teſtator, that his Heir at Law 
ſhould not have the Premiſſes, and that they ſhould not 
deſcend to him; for that the Will appointing the Heir 
{ſhould have a Rent of 10 J. a Year out of the Land 


for his Life, plainly implied he ſhould not have the 
Land itſelf. 


That theſe Rents were not to ſink upon the Death 
of Samuel, and during the Life of the Wife, they being 
exprelly given to the ſeveral Annuitants (which were 
three in Number) for their Lives, and were plainly 
intended as a certain Proviſion for all theſe Annuitants 
in all Events during their Lives; ſo that it was, as 
if theſe ſeveral Annuities were in the firſt place 
given by the Will to the ſeveral Annuitants, and 
the Lands afterwards given ſubject to theſe Annut- 
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ties; from whence it ſeemed to have been the Teſta- 
tor's Intent, that whoever took the Land ſhould pay 


the Annuities and that Samuel's Wife ſhould be liable 


to the Annuities, which appeared in the Cauſe (and 
without Contradic ion) to have been all along paid by 
her ſince her Huſband's Death. 


In the next place it was argued, that if this Point 
were againſt the Widow, yet {till as to the Gavelkind 


Lands, (for the (a) Lands being in Kent, muſt be in- (A 1 
been diſgavelled) Samucl's Wife mult have them all for 
her Life, and not a third only. 


That in Gavelkind all the Sons were as Daughters or 
(b) Coparceners, and if a Man had three (c) Daughters, (9.5 i he 
and were to deviſe his Lands to his third Daughter Cuſtom. 
after the Death of his Wife, {he would have an Eſtate = 8 
for Life in the whole by Implication; for all the (9 2 Vern: 
Daughters make but one Heir, and whatever deſcended ' * 
mult deſcend to all of them, for ſince the Lands 
could not deſcend to all of them during the Wite's 
Lite, they could not deſcend to any of them, but the 
Wife ſhould have the whole by Implication. 


That to this Effect was the Caſe in B. R. (d) Read- (Ik. 


ing verſus Royſton in Lord C. J. Holt's Time, where a 


Man had two Daughters, and ſeiſed of Lands in Fee, 
deviſed them to one of his Daughters in Fee; upon 
which the Queſtion was, whether the Deviſee took 
the whole by Deviſe, or a Moiety by Deſcent ; and 
adjudged on great Conſideration, that ſhe took the 
whole by Deviſe ; for that one Coparcener only could 
not poſſibly take by Deſcent, the one Daughter not be- 
ing Heir, and whatever deſcended muſt deſcend to 
both Daughters, for it could not deſcend to one 
Daughter only. 
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So in the preſent Caſe, theſe Gavelkind Lands 
would not upon the Death of Samuel deſcend to the 
Sons of all the three Brothers, in regard the Sons of 
Samuel were not to take until after the Death of 
Samuel and his Wife, and if they would not deſcend 
to all, they could not deſcend to any, conſequently 
the Defendant the Wife of Samuel ſhould take th 
whole Gavelkind Lands during her Life. LO 
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Lord Chancellor ſaid nothing as to this, but ſtrongly 
inclined for the Defendant the Widow of Samuel, that 
the took an Eſtate for Life by Implication upon the 
firſt Point. However, | 


It being Matter of Law, and an ill penned Will, 
the Court ordered a Caſe ſhould be made of it, and 
that it ſhould be referred to the Judges of B. R. 


Caſe 135 Anonymous. 


Tf in an in- 


ferior Court | F one be ſued in an inferior Court for a Matter out 


Lam ſued for 1 Of the Juri{diction, the Defendant may either have 
a Matter 


out of the à Prohibition from one of the Common Law Courts of 
Juriicnn, eſtminſter Hall, or in regard this may happen in a 


ten Tho Vacation when only the Chancery 1s open, he may 
3 move that Court for a Prohibition; but then it mult 
Chancery on appear by Oath made, that the Fact did ariſe out of 
Curr the Juriſdiction, and that the Defendant tendered a 


Matter is foreign Plea, which was refuſed. And if a Prohibition 


out of the 


Juriſiction; has been granted out of Chancery improvide, and 
but no ai. without theſe Circumſtances attending it, the Court 


Cavit 1s ne- | ES 
c:fary Will grant a Superſedeas thereto. 
where, on 

the Face of the Declaration, the Matter appears to be out of the Juriſdiction, 


\ 


/ 


2 | gut 
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But in Caſe it ſhall appear on the Face of the 
Declaration, that the Matter is out of the Juriſdiction 
of the Court, then a Prohibition will be granted 
without Oath of having tendered the foreign Plea, and () y;, 


in theſe Caſes Equity imitates the (a) Common Salk. 549. 
: . | & poſt Saun- 
Law. "i : ;A der ſon verſus 
_ Clagget. 


And in a late Cale which was moved the laſt Seal 
after Trin. Term, where the Court had granted a Prohi- 
bition to an Action brought in the Courts at London, 
upon an Affidavit that the Matter aroſe out of the PV imparl- 


41. .- 3 k ing general- 
Juriſdiction, it appearing at another Day that the De- ly you ad 

fendant had imparled generally (which admitted the _— my 
Juriſdiction) and fo could not afterwards be allowed to and cannot 
plead a Foreign Plea, the Court granted a Superſedeas OE. 
to the Writ of Prohibition. | reign Plea, | 
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Term. S. Michaelis, 


1718. 


Caſe 136. 
At the Rolls. 
Preced. in 

Chan. 500. 


Hike Ladd N E ſeiſed in Fee of ſome Lands in Poſſeſſion, 


to his Wife and of other Lands in Reverſion after the Death 
for Life, . : 
and after her Of A. and having a Son and Daughter, deviſes the 


2 os Lands which he had in Poſſeſſion, to his Wife for 


upon Condi- Life, and from and after the Death of his Wife and 
N e alio after the Death of the Leſſee for Life of the other 
1000l. with- Lands, he deviſes theſe reſpective Premiſſes to his Son 


to m_- and his Heirs upon Condition, © that the Son ſhould 


Death of * within a Year after the Death of a third Perſon, 
Je c one Ellx. Herne, (after whoſe Life it was ſaid, 


that if tee © but not proved, that the Teſtator had other Lands 
Money be CC 


not paid te in Reverſion) pay 1000 J. to the ſaid Teftator's 
Daughter © Daughter, with a Proviſo that upon Non-payment 


may enter i a 

and receive © the Daughter might enter upon the Premiſſes. 

the Profits 

till Payment; 7. S. dies living the Wife, the Daughter ſhall have the 1000 J. during the Life 
of the Mother, and in Default of Payment Equity will decree a Sale of the Reverſion. 


Bacon verſus Clerk. 


Elizabeth Herne dies, + 5 Year after her Death the 
Daughter marrying brings a_ Bull for a Sale of this Re- 
1 | verſion, 


8 
n 
r 
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verſion, in order to raiſe the 10001, Portion and In- 


tereſt from the End of the Lear after Elizabeth Herne's 
Death, | 


It was objected for the Defendant, that a Sale of a 
Reverſion was hard in any Caſe, and the Heir fa- 
voured in Law; and if the Reverſion ſhould be fold 
to pay this Portion and Intereſt, it would deſtroy the 
Proviſion for the Son, who as Heir was more to be 
favoured than a Daughter. 


That though it was admitted a Deviſe of Lands 
to an Heir bon Condition to pay did raiſe a Truſt in 
Equity (the Condition being void at Law, in regard 
none but the Heir could take Advantage thereof) and 


it being a Truſt, Equity would direct a Sale or Mort- 


gage to raiſe the Money, yet in this Cafe the Will had 
preſcribed and chalked out a Remedy for the Daughter's 
Recovery of her Portion, vis. by an Entry upon the 
Eſtate, and that ſhewed the Daughter was not to have 
the Portion until the Eſtate. was become capable of be- 
ing entered upon, namely, when the Eftate in Rever- 
lion was fallen into Poſſeſſion, and the Teſtator having 
preſcribed this Remedy, the Daughter ought not to 


take any other; beſides, it was unreaſonable that the 


Son ſhould pay any Thing until he had received ſome 
Advantage by the Will. 


But on the other Side it was anſwered, and decreed 
by the Court, that a Reverſion was an Eſtate, and + 
beneficial one too, and might as well as any other 
Eſtate, be deviſed upon Condition. 


That if the Mother or Tenant for Liſe were dead, 


and Elizabeth Hern were living, it would be granted the 


Daughter could not recover the 1000 Legacy, though 
the Son were by the Death of che Mother, or of the Te- 


nanr 


480 De Term. J. Michaelis, 1718. 
nant for Life, come into Poſſeſſion: And if fo, to tye 
the Daughter down to ſtay till Elizabeth Herne was dead, 
though the Son were come into Poſleſhon, and on the 


other Hand not to let the Daughter have it on the 
Death of Elizabeth Herne, would be very unequal. 


— 


That by the expreſs Words of the Will the Legacy 
was to be paid to the Daughter within a Year after 
the Death of Elizabeth Herne, and as it was a Portion, 
and a Daughter's Portion given her by her own Father, 
it was to be favoured. 


That ſuppoſing it to be a Hardſhip for the Son to 
pay it before ſuch Time as the Eſtate given him by 
the Will was come into Poſſeſſion, it might alſo be a 
Hardſhip on the other Hand, for the Daughter to ſtay 
until after the Death of the Mother, who might live 
as long as her ſelf, and then it would not anſwer the 
End of the Gift, which was to prefer her in Marriage, 


But that in Truth this was not any Hardſhip ; for 

the Legacy would carry Intereſt from a Year after the 

Death of Elizabeth Herne, which Intereſt when com- 

puted by a Maſter, would be made Principal and carry 

(a) Videante (a) Intereſt, and fo it would be no more a Hardſhip 

Suro ver- upon the Son to fell the Reverſion nom, than after the 

poſt Braun Death of the Mother, when the running on of Intereſt 
vers Would have increaſed the Burthen. And by the ſame EF 
Reaſon the Daughter muſt ſtay till both the Lives 1 
were dropt; that if the Hardſhip muſt be on one E 

Side or other, the expreſs Direction of the Teſtator 


ought to take place and be purſued. 


— 12 P 1 . n K 
ane 2 CO EVEN - - 9 2 . - — — wr ye . 3 - — . - l — — 
re. . tes" 8 — — — 1 - — _—_ Wi 4 _ — - 5", tees r 32 — —— = —— — — 2 3 rr 1 we < e TOES 3 1 2 — . O 4a by l TY _; —_— — 
e A ee — rar wmadays N wp eo re > aa ee * & wow nl INS jo tg GO 6 ps: 3 — NN N N ID ” = 8 . St hes — , £ Fins 2." 8 De > = 9 25 Te . — 8 —— — _— — 
9 * 1 * . \ D * * Q þ ans 8 1 6 — - 
- F f 1 —— _ * wo n . — . 2 bt pes —— — * 3 2 — * — mt wr Ne Es — 
. . ; 2 a * « : : > 0 32 * — 4 \ : eee * * my 
* 2 V 8 - 22 g «. I--> ” — — A "_ — * "IMs " 88 WS —_— l Y 8 — 2 —_— - — * 8 1 
- N " L 8 <0 D 6 A WS ** 1 — - 23 — 2 ; + - Bye 2 — 3 SS 7 — 2 ET "ha" . 2 I K = ” * = 7 * * = - 
* I FI 7 _— 0-34 - 1% * . "W7 n 2 * a A PP * 9. Shag 3 3 — E335 mn Ra - Pa - - 72 . 
* : 5 rr * 7 — 2 Bo R e A 2 S 2" © EOS, og _ e 7 " n 9 ** — - A - : : —_— 
* * ve, 2 4 _- bs - e 2 N * 2 * : = ha 2 — e .. — - EO 1 * * N 5 8 2 
- - . * 8 ” — — « = 
- * ps 0 Ss nj Ce —_— ——— * 0 9 = 5 — a —— — 
— 5 — — 4 . m . 5 - = i Py 
, — — * — —— — : ——— : ——— „ ³˙·¹ꝛ mn m-! er ror . — alot nn pt - 4469 og — * — —— H— * 2 „ a; 5 tows — 0 
a 4 — EL 3 = . [ . 2 —_— _ 
. — * * E apr 5 "x - 


—— 2 
— — 
NN 


For which Reaſons the Maſter of the Rolls decreed 
the Portion to be raiſed by Sale, unleſs the Son ſhould 
pray it might be done by Mortgage. 
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This Decree was appealed from to Lord Chancellor 
parker who affirmed the ſame. 


| | "Paull | » | Caſe 137. 
Shales verſus Sir John Barrington, & 3 


CLCON [ JA. cellor Par- 
ker. 
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8 I R Charles Barrington had ſettled an Eſtate 
O upon himſelf in Tail, Remainder to his Second 
Couſin the Defendant (who was preſumptive Heir to 
the Eonour in Cale of Failure of Iſſue Male of Sir 
Charles) for Life, Remainder to the Firſt, Wc. Son of the 
Defendant in Tail Male, Remainder over, with Power 
of Revocation reſerved to Sir Charles who ſomes 
time afterwards revoked the old Uſes, and limited 
new ones upon his younger Siſter Mrs. Shales for 
Life, Remainder to her Firſt and every other Son 
in Tail Male, they taking the Name of Barring- 
rn. Oe. | 


1 
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Then Sir Charles died, and the Honour deſcended to 
the Defendant, upon which Mrs. Shales's Infant Sons 
. brought their Bill againſt Sir Fobn Barrington to eftablith 
, the Deed of Revocation, and Limitation of new Ules. 

And the Defendant Sir John brought his Bill to ſet this 
latter Decd aſide, and to recover ſome Legacies given 
tim and his Children by the Will of Sir Charles. 


Aſterwards the Defendant Sir John dying, his two 
Ilan sons revived the Suit, and entered into ver 
long and expenſive Examinations; but the Deed of Re- 
vocation and new Settlement was tully proved, and the 
Prout againft it no ways poſitive, but circumſtantial 
only, as to ſeveral Expreſſions of Sir Charles declaring 
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rr 


that he intended his Eſtate ſhould go with his Honour 

4 . . . * o 7 
and that it would be a very ill Thing in him to do 
otherwiſe, Oc. 


Words no Lord Chancellor : Words can have no Weight againſt a 
Evidence a- w 


gainſt a Deed Deed ſo ſolemnly executed as this. Therefore the 


can Deed of Revocation and Limitation of new Ules muſt 
e 


Heir at But it being inſiſted, that the Defendant ought to 
3 pn pay Coſts upon his Croſs Bill, ſo far as it controverted 
Honour of the Deed: 

the Family, 


if probable Cauſe to contend for the Family Eſtate, ſhall not pay Coſts. 


His Lordſhip denied Coſts; for that though the De- 
fendant was not Heir at Law, yet he was very like one, 
being Heir to the Honour of the Family ; he found by 
Deed an Eſtate veſted in him in Remainder, and not 
being privy to the Deed of Revocation, it was lawful, 
nay reaſonable for him to make this Enquiry. Be- 
ſides, but a {mall Part of the Suit was carried on by 
the Defendants Father; and the Defendants themſelves 
were Infants, and had good Ground of Suit for their 
Legacies ; and a great Eſtate being given from the Ho- 
nour, it was ſufficient for the Plaintiff Shales to go 2» 
way with ſuch Eſtate, without having Colts into the 
Bargain. 


Cale 138. Harris verſus Lee. 
At the R:lls. 


Preced, in 


Chan. 502. 7 S. had given his Wife the foul Diſtemper twice, 
2ron gives upon which the Wife leaving her Huſband and 


Femme thre 


l item. coming to Town to be cured, borrowed 30 /. of the 


per, 4. lends Plaintiff to pay Doctors and Surgeons and for Necel- 


the Wife LES 
201. to pay - ſaries, 


the Doctor 


. | . TL 33 of 
for her Cure ; Baron deviſes Lands for the Payment of his Debts; this 30 J. 1 a Debt 
the Huſband, and 4, is a Creditor in the Doctor's Place. 


r ad ad * 8 af FEATS - #.% 


De Term. J. Michaelis, 1718. 


ſaries; afterwards J. S. deviſed ſome Lands for the 
Payment of all his Debts and died. Lo 


The Plaintiff brought his Bill againſt the Truſtees 
who were impowered by the Will to fell the Land 
for the Payment of Debts, in order to be paid this 
Money, as a Debt within the Truſt. 


Objected, A Wife cannot by Law borrow Money, nor 
contract a Debt by borrowing Money, even though 
ſuch Money be afterwards applied for Neceſſaries; be- 
cauſe it was in her Power to waſte the Money; (a) (e) 1 Salk. 
and if the Law be ſo, it would be hard to have a dif- 387. 
ferent Rule of Property in Equity. 


Sed per Cur”: Admitting the Wife cannot at Law 
borrow Money, though for Neceſlaries, ſo as to bind 
the Huſband, yet this Money being applied to the Ule 
of the Wife for her Cure and for Neceſſaries, the 
Plaintiff that lent this Money, muſt in Equity ftand 
in the Place (5) of the Perſons who found and provided (3) Vide 
ſuch Neceſſaries for the Wife. And therefore, as ſuch wh = 
Perſons would be Creditors of the Huſband, ſo the Pied. 
Plaintiff ſhall ſtand in their Place and be a Creditor | 
allo, and let the Truſtees pay him his Money and 


: Ukewiſe his Coſts. 


EF Chaplin verſus Horner & ux. Ole 139 
1 At the Rolls. 


* A 


. TT i f W : 
Aincs Chaplin the Plaintift's Father, on his Marriage 2 


ney is cove- 


with the Plaintiff's Mother, (now the Wife of Defen- nanted to be 


on f . R | laid out i 
dant Horner) in Conſideration of 30001. Portion, made . 


a Settlement of Land to the Uſe of himſelf for Life, of Land and 
to be ſettled 
Re- on A. in 


4 | Fee, the 
Heir and not the Executor of A. ſhall have it. But if A. himſelf has received any of this 
Money, this is a good Payment, and ſhall not be repaid by A.'s Executor to his Heir. Alſo 
if 4. in this Caſe dies, 4s Heir ſhall recover the Remainder of the Money not received by 


2 So if A's Heir is an Infant, and the Remainder of the Money is decreed to be brought 
into Court, it ſhall be locked on as Land. 


. 
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Remainder to the Wife for Life, Remainder to the 
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Sons of the Marriage in Tail Male, Remainder to the 
Daughters of the Marriage in Tail General, Remainder 
to bir own right Heirs; alſo the Plaintiff? s Father 
covenanted to lay out 2000 L (then in the Hands of 
Truſtees) in the Purchaſe of Lands to be ſettled on 
himſelf and his Heirs. 


The Marriage took Effect, and there was Iſſue thereof 
only the Plaintiff A Daughter, 


Not long after the Plaintiff's Father died inteſtate, 
but before. his Death he had received 13500. Part 
of this 20001. which on the Marriage was ſecured on 
a Mortgage from one Mrs. Avery the Wife's Mother, 


and having received this 13501. laid it out in the 
Purchaſe & an Office for his Life. 


After his Death, his Widow the Plaintiff's Mo- 
ther took out Adminiſtration to him, and the Plain- 


tiff Eliz152:h Chablin, as the only Iſſue and Heir of 


her Father, brought this Bill to have the Covenant in 
the Marriage Settlement performed in Specie, and like- 
wife claiming two Thirds of her Father's Perſonal 
Eſtate under the Statute of Diſtribution. 


Mr. Vernon for the Defendant inſiſted, that the 1 3 50!. 
being paid to the Plaintift 's Father, who would have 
had an abſolute Power over the Land if purchaſed and 
ſettled, this Payment was a good Payment, and ought 
not to be refunded by his Adminiſtrator, in ths” to 
be inveſted in Land for the Benefit of the Plaintiff 
the Heir; which was agreed by the Maſter of the 
Rolls. 


2 
le next inſiſted, that the remaining 650 J. ought 
not to be laid out in Lands, but to de 1800 upon as 
Perſonal 


a 


De Term. g. Michaelis, 171 8. 


perſonal Eſtate, and the Defendant the Widow to be 
intitled to a Third thereof, the old Rule of the Court 
being (a) that if Money were agreed to be laid out in 
à Purchaſe of Lands to be conveyed to A: in Fee, if A. 
had brought a Bill for the Performance of this Truſt, 
Equity would have decreed the Money itſelf to 4. nay 
that formerly the Court went further, wiz, where Mo- 
ney was to be laid out in Land and ſettled on A. in 
Tail Remainder over, and A. brought a Bill for the 
Performance of this Truſt, the Court has in ſuch Caſe 
decreed the Money to * A. becauſe if the Land were 
bought and ſettled on 4. in Tail, he might ſuffer a 
Recovery and bar the Intail, and turn the Land into 
Money again; ſo that in the ordering of ſuch Purchaſe 
and Settlement, the Court would be doing a vain 


(a) Vide the 


Caſe of Seely 


verſus age, 
ante 389, 


Thing; and that this was the Practice till Lord (ob- 


pers Time, when in the Caſe of Colwal and Shadwell 
the Court decreed the Truſt Money to be laid out in a 
Purchaſe of Land and ſettled on 4. in Tail, Remain- 
der to B. in Tail, to the Intent that the Iſſue in 
Tail and the Remainder - Man might have the Benefit 
of the Chance intended them by the Perſon creating 
the Truſt, in Caſe the Tenant in Tail thould die be- 
fore ſuffering a Recovery or levying a Fine. 


But that here the Plaintiff's Father being to be Tenant 
in Fee of the Land when purchaſed, and having an ab- 
tolute Power over it as well by Will as otherwiſe, and 

6 H this 


In the Caſe of - - = - - verſus Marſh in Eaſter Term 1723, at 
the Rolls, where Money was articled to be laid out in Land, and ſettled 
on the Firſt and other Son in Tail, and the Court, in order to preſerve 
the Chance to the ſecond Son, would not decree the Money to the eldeſt 
Son, but ordered the fame to be inveſted in a Purchaſe purſuant to the 
Articles the eldeſt Son got one to lend him a Purchaſe, and to ſettle it 
with an Intention forthwith to ſuffer a Recovery, and to reconvey the 
Eftate back to the Seller; and though all this appeared by the Maſter's 
Report, yet His Honour (after tome Heſitation) allowed it. Qwere, 
Whether the Money might not better have been paid to the eldeſt Son? 


n. 
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485 De 7, erm. . Michaelis, 1718. : 


this 650 l. being as yet aCtually but Money, it ſhould 
(as he urged) be looked upon only as Perſonal 
Eltate. 


ought to be taken as Land, and go to the Plaintiff 
(a) Vide the (4) as Heir; the Diſpute in this Cafe being not be— 
Caſe of Su- Kwyint thie Party himſelf, the Father, and the Party 


damore ver- 


ſus Scuda- Who was to pay the Money, but betwixt the Heir and 
mare. 


Preced. in Executor, who became intitled to this Money ſubject to 


Kage the Covenant ; and it was the rather to be deemed a 
the like De- | - f ; 
termination Real Eſtate, becauſe this was Part of the Marriage 


» ot. Agreement, and the Covenant was made in Conſide- 
ration of a Marriage and a' Marriage Portion. 


Wherefore the Court decreed that the 650 J. ſhould 
be brought before a Maſter for the Benefit of the Plain- 
tiff (being an Infant) but would not decree it to bs 
laid out in Land, becauſe if the Plaintiff ſhould die 
before ſuch Diſpoſition it would go to her Heir of 
Courle. 


Cale 140. 


La Gun Sir Robert Burdet verſus Hopegood. 
cellor Parker, _ | 
One deviſes, 


in Cale le Oobert Burdet Eſq. in the Life-Time of Sir Robert 


leaves no IN | f : 
Son at the Burdet the Plaintiff's Grandfather, being ſeiſed in Fee 


Time of his 


Death, %o Of the Manor and Priory of Modney in the County of 
7. 8. The Norfolk, by his Will dated 17th Dec. 1711. deviled the 


Teſtator di ; | | 
5 Premiſſes, in Caſe he ſhould leave no Son at the Time 


Wil e of big Death, t0 his Couſin Francis Hopegood and his 
ment enſient 


with a Son; Heirs, and as a Reward for the Trouble which the 
this Poſthu- Peſtator had given him, and for the many Obligations 


mous Son is : : ; 
a Son living he had to him, gave him all his Perſonal Eſtate, and 
5 made him Sole Executor and died, leaving his Wife 
and ae —4 4 privement 
not intitled, 


n 6— e—w—_me, i 


Tees * e<D LT4n.,4% WW. 4a" 
. 


3 |. privement enfient, which Child afterwards proved to be 


De Term. J. Michaelis, 1718. 


And one of the Queſtions was, whether Hopegood 
the Deviſee was intitled to theſe Lands, in regard (as 
was objected) the Teſtator died without leaving a Son 
at the Time of his Death ? 


Hereupon Lord Chancellor Parker referred it to the 
Judges of the King's Bench, who were unanmoully of 
Opinion, that the Plaintift Sir Robert though not born, 
had yet an Exiſtence in the Eye of the Law, as in 
Ventre ſa Mere, which in many Reſpects was regarded; 
as if a Woman takes Poiſon to kill her Child then in 
her Womb, and the Child is born alive, and afterwards 
dies of that Poiſon, the Woman is guilty of Mur— 
der (a); alſo a Child in Ventre ſa Mere may be vouched, (a) Vide 
and may be a Deviſee, and it would be hard to diſin- 2 hg 
herit ſuch an only Child, nor could it be imagined the 244- 
Teſtator ever intended ſo to do. 
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The 8 of the Judges was as follows: 


* We are of Opinion, that the Deviſe of the ſaid 
Manor and Priory of Modney, Cc. to Francis Hope- 
good and his Heirs, was not an abſolute Deviſe, but 
ſubject to the Contingency of the Teſtator's leaving 
no Son at the Time of his Death. So that ſuch 
Contingency not happening, the Deviſe to the ſaid 
Francis Hopegood and his Heirs cannot take Place; 
the Teſtator, as we humbly conceive, having ex- 
preſſed no Intention in the Will of diſinheriting his 
only Son, the Conſequence of which is, that Mr. Hope- 
good is not intitled to the Premiſſes.” 
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With which his Lordſhip agreed, and accordingly on 
the 5th of October 1721. decreed the Defendant Hope- 
good to deliver up Poſſeſſion of the Premiſſes and account 
for the Rents and Profits which he had received. 


cue Pierpoint verſus Lord Cheney. 


U 


Pon the Marriage of the Earl of Kineſtow eldeſt 
Son to the Marquiſs of Dorcheſter with Rache! 


cellor Par- 


ker. 


Preced. in Bainton the Niece of Mr. Hall, the {aid Rachel had 


Chan. 503. . , 
5. 2000 J. a Year in Land, and 20000 J. in Money, and 
Settlement "MY 


wherein the the Earl of Kingſton being an Infant, the Settlement 


M. I 4 0 1 | , ; 
He was made by a (a) private Act of Parliament, whereby 


ſettled to (int al”) the Manor of Dale, Oc. in the County of 
ACS. Lincoln, being together with the Caſual Profits about 
for Life, 1000 J. per Annum, was ſettled upon the Marquiſs of 
Remainder Dorcheſter for Life, Remainder to his eldeſt Son the 


to his Son 

the Huſband Lord Kingſton for Life, Remainder to Truſtees for 
for Life, 1 „ 

Remainder 1000 Years, in Truſt that if it ſhould happen there 


to Truſtees ſhould be only one Daughter by the Marriage, ſuch 
for 1000 8 


Years for Daughter ſhould have 20000 J. for her Portion at 


raiſing 0 Lentv- on Marria 5 8 
duns, „ her Age of twenty-one or Marriage, and in the mean 


a Daughter, Time 300 J. per Annum for her Maintenance until the 


if but one, 3 . 
are ie of twelve Years, and afterwards 400 J. per Annun 


twenty-one until the Portion ſhould become due; the Maintenance, 


or dae as Well as the Portion, to be raiſed by the Truſtees ei- 


8 ther by the Rents Iſſues and Profits, or by Sale * or 
00 J. per 
1 I Mort gag 6; 
her Mainte- 

nance, and to be raiſed by Truſtees either by Rents and Proſits, or by Sale or Mortgage, 
and to be paid quarterly; the firſt Payment to be made at ſuch of the uſual Feaſts, as ſhall 
next happen after the Father's Death. Father dies leaving one Daughter, and the Grandfather 
living. Bill pray'd a Mortgage of the Reverſion for the Infant's Maintenance, but the Court 


{trongly inclined againſt it. (a) 9 Anne, 


— 


* In the Report of this Caſe in Precedents in Chancery it is ſtated, 
as if by the Words of the Act of Parliament, this Maintenance Money 
was to be raiſed out of the Rents and Profits of the Term, and that the 

Plaintiff 


: al... 4 Vun I TORT 8 4 JJ 
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— 


— 


Mortgage; the Maintenance to be paid quarterly, and 
the firſt of the ſaid Payments to be made at ſuch of the 
four uſual Feaſts as ſhould next happen after the Deceaſe 
of Lord Kingſton the Husband. 
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Lord Kingſton died leaving Iſſue by Rachel a Son 
(now Marquiſs of Dorcheſter) and a Daughter named 
Frances, and the Lord Kingſton the Huſband being dead 
about five Years, this Bill was brought for the 300“. 
per Annum Maintenance Money, and to have it raiſed 
by Sale or Mortgage, in regard it could not be raiſed J 
by the Profits, the Grandfather the preſent Duke of 
Kingſton being alive and having an Eſtate for Life in 
the Premiſſes. | 
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For the raiſing of the Maintenance by Sale or Mort- 
gage, it was urged that whenever the Maintenance or 
Proviſion for Children came in Queſtion, it always re- 
ceived the moſt favourable Conſtrud ion that might be: 
Nay ſometimes in favour of ſuch Proviſion, the Court 
had offered Violence even to the Words; and ſo it was 
done in the Cafe of Gerrard verſus Gerrard (a) where (% Vern. 
a Portion being ſecured to a Daughter upon a Truſt of Bs ho 
a Term for Years payable at her Age of eighteen or g. et 
Marriage, which ſhould firſt happen after the Death of ſus Dun. 
the Father and Mother, in that Caſe the Portion was“ 
decreed to be raiſed for the Daughter at her Age of 


eighteen, though in the Life-Time of her Mother. 


And as this had been done in the Cale of a Portion, 
lo 4 fortiori it ought to be done for Maintenance 
which was more neceſſary than a Marriage Portion, in 

1 that 


Plaintiff was for having that extended to a Sale or Mortgage by an 
equitable Conſtruction only; whereas this is a Miſtake, the Words 
Sale or Mortgage] being expreſly mentioned in the Act. And the 
Reader will obſerve that good Part of this Argument is ſounded thereon, 
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— 


that a Child could not fubfift without Maintenance or 
Bread, but might hve without Marriage. 


That the Hardſhip of raifing 2 Maintenance by the 
Sale of a Reverſion was not now to be objeQed, in 
regard the Owners of the Eſtate, who could put what 
Hardſhips, Conditions or Terms they pleaſed upon it, 
had ordered the Maintenance to commence and be paid 
at the firſt quarterly Feaſt after the Father's Death, and 
to be raiſed by Profits, Sale or Mortgage; which muſt 
be underſtood by Profits if the Tenants for Life were 
both dead, or elle by Mortgage or Sale, if either of the 
Tenants for Life were living ; and where theſe Methods 
were by the expreſs Words of a Settlement preſcribed, 
it was blotting them out, 1t was making a new Settle- 
ment to object to ſuch Method of raiſing the Mainte- 
nance ; for if theſe Words were not to take Place, it 
would be in vain to make Settlements ; and Sir Thomas 
Powis quoted the Cale of Lord Herbert decreed by the 
late Maſter of the Rolls, wherein the late Lord Herbert 
gave his Real Eſtate to his Nephew, ſubject to a Term 
for Years which was declared to be upon Truſt by 
Sale or Mortgage, or with the Profits, to raiſe 30000 
a-piece for his two Siſters, and 100 J. per Annum 
Maintenance Money, and the Eſtate happened to be ſo 
incumbered with Jointures and Rent-Charges, that 
Moree there was not enough to pay the Maintenance; upon 
decreed to which the Court decreed a Mortgage of the Term to 


raiſe Main- 3 
tenance Mo- Tale It. 


Dey. 
It was admitted that the raiſing of Money upon any 
Reverſion was indeed a diſadvantageous way of doing 
it: However, if it could not be raiſed any other way, 
it mult be raiſed at a Diſadvantage. - 


2 8 | {I 


15 
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On the other Side it was ſaid, that in any Caſe to 
ſell a Reverſion was prejudicial to an Eſtate; but to ſell nee 
a Reverſionary Intereſt for Maintenance Money was gaged to | 

| 4 p 4 b od 9 raiſe Main- 

never known, nor could any Precedent be produced for tenance, 
it; eſpecially where it was a Matter intirely in the egos the 

f 5 1 other was 
Diſcretion of the Court, and where the Child had a able to keep 
Mother fo able to maintain it, a Mother who in this the Child. 


Caſe had 3000 l. per Annum Jointure. 


That it would be a Caſe of infinite Hardſhip to the 
Eſtate ; for at this Rate there muſt be an annual if 
not a quarterly Mortgage, the Maintenance being to 
be paid quarterly, and in a Cale too where the Intereſt 
could not be raifed but muſt be made Principal, and 
this Intereſt muſt carry Intereſt, and all theſe Mortga- 
ges be liable to Forecloſures; that it would occaſion a 
plain Hardſhip even to the Daughter herſelf; for the 
{ame Fund which was to raiſe her Maintenance was 
alſo to raiſe her Portion of 200001, when ſhe ſhould 
come to Age or be married; and if the Intereſt were to 
break into it by the frequent Charges of annual Mort- 
gages and loading the Eſtate with Intereſt upon Intereſt, 
it would then (not being 1000 J. per Annum) prove de- 
ficient for the raiſing the Portion wherewith the Daugh- 
ter was to be married and preferred in the World. 


Alſo, conſidering the Circumſtances of this Caſe, it 
ſhould be intended that this Maintenance Money was 
to be raiſed when the Term commenced, or upon the 
Death of the Father, by which the Term came in- 
to Poſſeſſion, ſo as to yield Rents and Profits, which 
was one of the Methods whereby the Maintenance was 
to be raiſed. 


That 
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a) Vide 


poſt the Caſe 


of Sandys 
verſus San- 


Ays. 


That at leaſt there could be no Colour to aſk for the 
whole 300 J. per Annum, but only for ſo much as it 
might be reaſonable actually to lay out in her Mainte- 
nance regard being had to her tender Years. 


To which it was teplied, that the other Side were 
arguing againſt the expreſs Directions of the Act of Par- 
liament, for the plain Words of it told both how and 
when the Maintenance was to be raiſed ; how? by Rents 
and Profits, Sale or Mortgage; when? why the firſt 
Quarter Day after the Death of the Father, 


That the Act of Parliament ſaying the Maintenance 
ſhould be raiſed by Profits, Sale or Mortgage, if it could 
not be raiſed by Profits, (becauſe but a Reverſion) it 
muſt neceſſarily be raiſed by Sale or Mortgage ; that the 
AQ expreſly {aid ſo, the Parties intereſted in the Eſtate, 


and who had a Power over it had fo ſettled it, and 


then it could be no Hardſhip when conſented to by all 
Parties; and this was now not a Matter diſcretionary, 
but de Fure and of Right, ex Debito Fuſtitie, which 
the Court cannot refuſe, a Matter of Truſt being as 
much a (4) Right as a legal Intereſt, and it would be 


in vain to make Settlements if the plain Words of them 


were not to be obſerved, and from which, if a Deviation 
were to be once allowed, none would know how to 
give an Opinion thereupon ; and as to the other Side's 
demanding Precedents, they ought to ſhew Precedents 
where a Settlement or Act of Parliament ever {poke ſo 
plain, and yet did not prevail. 


That as to the Charge of frequent and annual or 
quarterly Mortgages, it was near five Years ſince the 
Father's Death, and yet till now, no Mortgage had 


-been demanded, and when a Mortgage was made it 


might be for ſo much as ſhould be ſufficient to main- 
2 tain 
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tain the Child for three or four Years, and in the . 
mean Time Part of the Money railed might be put 


out. 


And with Regard to the Argument, that this might 
hinder the railing the Portion, that might never happen 
to be due, whereas the Maintenance was already due. 
And to lay, that what was nom due, and for Main- 
tenance too, ſhould not be raifed, becauſe it might 
hinder what might never be due, was ſtrange ar- 
guing; indeed if the former was not to he paid, the 
latter was not likely to be ever due, for the Child 
muſt be ſtarved and never live to have her Portion. 


Then as to the Mother's Jointure, though allowed to 
be large, it was however agreed and intended that the 
Mother ſhould have it clear; and yet ſhe main- 
tained the Son, whole Education by reaſon of his great 
Birth muſt be very chargeable, and this was a Load 
upon the Jointure, in reſpect to which the more liberal 
Maintenance ought to be made to the Mother ; as it 
was (a) uſual for the Court to allow a Parent the (e) vide 


greater Maintenance for the Heir, when younger Chil- {2 3 * 
dren were left unprovided for. | ſus Harvey, 


Lord Chancellor I {hall conſider the Infant's Good, Infant's 
and take Care that her Demand of Maintenance {hall 3 
not defeat her other Demand of her Portion, it being 1 5 

| . A : ing of her 
one and the {ame Fund that is to provide both. It is a Mainte- 
hard Caſe to mortgage a Reverſion, heap Intereſt upon "*"<<Mo- 
Intereſt, and ſubject the Eſtate to a Forecloſure, for 3 
it may come to ſuch a Sum as that many Per- 
ſons may be under a Neceſſity of calling in their Mo- 


Ney. 
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this will influence my Judgment. 


Hands. 


n 


Though I admit I muſt take the Act as I find it, 
viz. the firſt Quarter-Day after the Death of the Fa- 
ther the Maintenance Money 1s to be raiſed by Profits 
Mortgage or Sale; yet this Court which 1s the Guardian 
of the Infant, muſt conſider the Good of the Infant, 
and it may be for her plain Benefit and a Kindneſs to 
her, that her Maintenance ſhould not be raiſed. 


Wherefore let the Maſter {ee what is the Value of 
the Eſtate charged with the Maintenance and Portion, 
together with the Incumbrances that are upon it, and 


In the mean while I cannot but obſerve that the Me- 
thod propoſed by Mr. Vernon for railing at firſt more 
Money than there might be Occaſion for, to prevent 
frequent Mortgages, and to put out the Reſidue for 
which there ſhould not be a preſent Occaſion, would 
not anſwer the Inconvenience; for the Money thus 
raiſed, and for which the Eſtate would be loaded with 
Intereſt, muſt for ſome Time lye dead in the Maſter's 


And as in the Cale of Corbet and Maidwell, Lord 
Cowper declared he would not go beyond the eſtabliſhed 
Precedents in Cales of that Nature, as taking it that 
the Court had already gone too far, ſo I for my Part 
ſhall obſerve the {ame Rule, not having been able to 
find one ſingle Precedent for mortgaging a Reverſion 
for Maintenance, and what makes it {till leſs rea- 
{onable to do ſo in the preſent Caſe is, that the Noble 
Duke the Grandfather has offered in Court to maintain 
both the young Marquils the Son and the Lady Frances 
the Daughter. ia 


4 Anonymus 


Pr 
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Caſe 142. 
At the Rolls. 
N this Cafe (int. al) it was ſaid by Sir Joſeph Je- As Legatees 


are to be 


kyll, Maſter of the Rolls, that as all Legatees are paid in Pro- 
on a Deficiency of Aſſets to be paid in Proportion, ſo portion, fo 


if an Exe- 


if the Executor pays one of the Legatees, yet the reſt cutor pays 
ſhall make him refund in Proportion; nay, if one of one Legatee, 


: : „ and there is 

the Legatees gets a Decree for his Legacy, and is paid, not enough 
| ; to pay all, 

and afterwards a Deticiency happens, the Legatee who 7.2 
recovered ſhall refund notwithſtanding, in Imitation of who is paid 


we 5 ſhall refund 
the Spiritual Court where a Legatee recovering his Le- in Proper. 


gacy is made to give Security to refund in Propor- tion; fo 


a if one Le- 
tion, it, Ws, gatee re- 


Anonymus. 


covers his 


Legacy in Equity, and there is not enough to pay the reſt, he ſhall refund; ſecus if the Defect 
of Aſſets ariſes by the Waſting of the Executor. * Vid 1 Vera. 26 & 93. 


But if the Executor had at firſt enough to pay all 
the Legacies, and afterwards by his waſting the Aſſets 
occaſions a Deficiency, in ſuch Caſe the Legatee who 
has recovered his Legacy, {hall not be compelled to re- 
fund, but ſhall retain the Advantage of his legal Dili- 
gence, Which the other Legatees neglected by not 
bringing their Suit in Time, before the Waſting 
by the Executor ; whereas if the other Legatees had 
commenced their Suit before ſuch Waſte committed 
they might have met with the like Succeſs, Et Vigilan- 
tibus non Dormientibus jura Subveniunt. 


This Caſe I put to Mr. Vernon, who was of the 
lame Opinion. 


Turton 
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Cie, 143. 


At the Rolls. 
2 Vern.764. 


A Son on his R. Turton Barriſter at Law treated for his mar- 
Marriage 1s 


TE rying Mr. Benſon's Daughter, and Mr. Benſon 
30007. For- the Father propoſing to Mr. Turton's Mother to give his 


tion with 


his Wife and Daughter 30001. Mr. Turton's Mother, though the at 
privately firft thought it too little, yet afterwards came into the 


without 


Notice to his Match, and agreed to ſettle Part of her Jointure upon 


Parents (Fa- TAG . > : . 
ae + wh her Son Turton in Poſſeſſion, and in the Marriage 


ther) that Writings under the Hand and Seal of Mr. Benſon it 


f. : Re 
_— was mentioned that his Daughter's Portion was to be 


gives a Bond 2000 J. but before the Marriage it was privately a- 
3 greed betwixt Mr. Turton and Mr. Benſon that Mr. Tur— 
pay back ton ſhould give a Bond to Mr. Benſon, to pay back to 

him 10001]. at the End of ſeven Years without 


Io00 J. of 

the Portion | 

2 a 1 

a bra Intereſt, of which Bond Mr. Turton's Mother had no 
a r 5 * : 

this Bond Notice. 

void in E- 

quity, and will not be made better by being aſſigned to Creditors. 


Turton verſus Benſon. 


The Marriage took Eftect, and Mr. Benſon owing to 
Sir Theodore Janſſen 2000 l. aſſigned over Mr. Turton's 
Bond to Sir Theodore, as an additional Security. Mr. Ben- 
fon died ; Sir Theodore's Demands were afterwards paid, 
and Mrs. Benſon the Widow and Adminiſtratix of 
Mr. Benſon athgned Mr. Turton's Bond in 'Trult for the 
Benefit of Mr. Benſons Creditors who were many, 
and (as it was ſaid) more than his Aſſets could pay. 


Mr. Turton brought his Bill to be relieved againſt 
this 1000 J. Bond, and Benſon's Creditors a Croſs Bill 
to have the Benefit of it; the Cauſe had been greatly 
debated before the Maſter of the Rolis who relieved a- 

| gainſt the Bond by granting a perpetual Injunction 
thereupon, | 


4 His 
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6 


His Honour declared that the Creditors of Benſon One HG 
could not be in a better Condition than Benſon himſelf; moe 
and as to Sir Theodore Fanſſen, it was to be conſidered Money due 
he had no legal Title to this Bond but only an equita- afterwards 
ble Aſſignment ; and therefore having a Security which 8 
was not good in Equity, he could not be in a better Conſidera- 
Condition than Benſon himſelf was; that ſuppoſing a usted 


Man ſhould aſſign over a ſatisfied Bond as a Security to another 
for a juſt Debt, the Aſſignee could not ſet up this 0 iu 
Bond in Equity, which being ſatisfied before could re- of the 


ay ment, 


ceive no new Force from the Aſſignment. yet the Pur- 


chaſer can 
have no Avail of this Bond. 


That it was incumbent on any one who took an Aſ- 
ſignment of a Bond to be informed by the Obligor 
concerning the quantum due upon ſuch Bond, which if 
he neglected to do, it was his own Fault, and he 
{hould not take Advantage of his own Laches. 


And with Reſpect to what had been proved, that 
Mr. Turton had ſince his Father in Law Benſons Death 
promiſed to pay back Part of this Bond, or a Debt ſe- 
cured thereby, this was not to be regarded; Mr. 
Turton's Offers made and not accepted ſignified nothing; 


not be bound by an Offer made during a Treaty which Cate of Her- 

afterwards broke off, or upon Terms that were not ac- Panbatin, 
. 

cepted. 717. 

That in Caſes of this Nature, not only the Plaintiff 

himſelf who gave the Bond, but the Father or Parent 

treating the Match would be intitled to Relief; as for 

Inſtance, ſuppoſe a Parent were to ſettle Land upon 

the Marriage of his Son, and the Son ſhould privately 

agree to pay back Part of the Fortune, the Parent in 

that Caſe would be relieved againſt ſuch Agreement. 


6 . But 


upon it, and 


that Lord Cowper had often (a) ſaid a Man ſhould (4) vide the - 
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De Term. J. Michaelis, 1718. 
RE But more particularly in the principal Caſe, there 
baving been an underhand Agreement made with the 
Plaintiff without the Privity of his Mother, and after 
the Plaintiff's Affections were ſettled, (which was taking 
Advantage of the Paſhons of Mankind) the Maſter of 
the Rolls decreed the Plaintiff ſhould be relieved and the 


Bond delivered up. 


Lewd Chan- From this Decree there was an Appeal to Lord (han- 

"ng Far- cellor Parker, who in Michaelmas Term 1719 affirmed 
it, ſaying that theſe private Agreements obtained from 
the intended Huſband without the Privity of his Pa- 
rent were highly to be diſcouraged. That 


4 /, That the Parties * themſelves to this Agreement 
14 were intitled to Relief, for ſo were all the Precedents; 
and if they ſhould not there would often be no 
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Toh! Redreſs at all againſt the Fraud nor any Body to 
THR aſk it. 
WY And 2dly, the Parent as a Purchaſer of the Portion to 
WY his Child, by ſettling Lands, or beſtowing a pecuniary 
1 Advancement upon him on his Marriage, muſt alſo 
14 be relieved. 
N | That it was no Argument to ſay Turton was in 
f 1 Fault; for admitting that were true, what Reaſon was 
1 there that Benſon who was in Fault alſo, ſhould be 
11 exculed? And when Benſon had been guilty of this 
1% Fraud to Turtons Mother, it was not reaſonable that 
| any Act done by himſelf ſhould ſhelter him, for by 


I this 


* 


* In the Caſe of Roberis verſus Roberts, Trin. 1730, At the Rolls, 
Secret Agreements and underhand. Bonds on a Marriage were ſet aſide, 
though at the Suit of the Huſband that made them, and there it is faid 
per Cur? that this perhaps may be the only Caſe, where a Perſon though 
 particeps Criminis ſhall yet be allowed to avoid his own Acts, 


— 0 A 


De Term. S. Michaelis, 1718. 499 
this Means Benſon by his own Act would be too bad 
for the Court. 


As to Benſon $ pretended Aſſignment of the Bond, 
it was upon no Conſideration, but if it were, yet in 
Truth it was not an Aſſignment, but an Agreement 
only that the Aſſignee ſhould have all the fair and 
equitable Advantage and Benefit of the Bond that the 
Aſſignor himſelf was intitled to; and if nothing was 
due, nothing could be aſſigned over. Not that this 
Bond given by Turton was ſo abſolutely void, as that 
it might not upon {ome new Conſideration or delibe— 
rate Act have been made good, but no ſuch Act ap- 
peared. 


And with Regard to what Mr. Turton ſaid to Pi- 
chardſon (who it ſeems was one of Mr. Benſon's Credi- 
tors, and had joined in a Bill againſt Mrs. Benſon in 
order to have the Benefit of the Bond) that he would 
not ſet aſide his Bond, it was indeed generous, but no 
more than nudum Pactum. 


Alſo as to what had been urged, that the Creditors of 
Benſon were numerous and in Danger of loſing their 
Debts through a Deficiency of Aſſets, that could be of 
no Weight, for till the Creditors of Benſon muſt be paid 
ont of . 3 Eſtate and not out of the Eſtate of 
another Man; and where it is {aid that Creditors ought 
to be favoured, this muſt be meant with Regard to the 
Teſtator's Aſſets, not to any Effects which the Teſta- 
tor has wrongfully taken away or tortiouſly poſſeſſed 
himſelf of belonging to another. 


Therefore affirm the Decree. 


Tiſſen 
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Death, &c. 
ſhall go to the Brother, 


500 De Term. J. Michaelis, 1718. 


Caſe 144. Tiſſen verſus Tiſſen. 
At the Rolls. | | 1 | | 
wg ae any 4 RANCIS Tiſſen the Elder had four Sons, Francis, 
Eſtate to his John, William and Samuel, and by his Will dated 


Son, and if 


his Son die the 19th of Auguſt 1720 gives ſeveral Lands of con- 
within Age ſiderable Value to his three younger Sons ſeverally at 


and without | 

ſue, then their reſpective Ages of twenty-four Years, and ap- 
the Perſonal 

2 points that none of his {aid three younger Sons ſhall take 


to the Te- Any of the Rents and Profits of the Eſtates thereby to 


ſtator's Bro- 
der, he them deviſed, until they ſeverally attain the Age of 


Son ſhall twenty-four Years, but that his eldeſt Son Francis (who 
arg oe was his Executor) ſhall take the Rents and Profits of 


eg the {aid ſeveral Eſtates to his own ule, until the Teſta- 
only the tor's {aid three younger Sons ſhould attain their ſeveral 


Capital in Ages of twenty-four. Soon after this the Teſtator 


Caſe of the 
Infant's dies. 


One deviſs 28th October 1717. Francis Tiſſen the Son makes his 


3 bis Will, and thereby gives all his Perſonal Eſtate and the 


Sons at Produce thereof (his Debts, Legacies and Funerals be- 
twenty- 


four, and in ing paid) to the Child his Wife was then enfient with; 


gn if one Son, then to ſuch Son, his Executors Ad- 
IMec — 


Rents and miniſtrators or Aſſigns, and if more than one Son, 
Profits of and the firſt Son ſhould die before twenty-one or 
the Premiſles 

hiseldeft Marriage without Iflue, then his Perſonal Eftate 
den and to go in Succeſſion to the Sons of his Body; but 


dies, and 


the eldeſt in Caſe there ſhould be no ſuch Son, or all ſuch 
Con deviſes 


dees Sons ſhould die before twenty-one or Marriage 


Roos and and without Iſſue, then he gives it to bis Executors Bd 
ronuts of 


the Preine Adminiſtrators, and intails all his real Eſtate on ſuch 
ſes to his Son and his Illue Male, and in Default of ſuch Iſſue, 
younger | 
Brothers, Ae” to 
but not | 
to be paid to them until twenty-four, and dies leaving his younger Brothers under twenty- 


ſour; only the Rents and Profits accruing from the Death of the elder Prother the Teſtator 
{] all pals, 


n 
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to his ſaid three younger Brothers ſucceſſively, with 
Remainder to his own Right Hers. 


Alſo the ſaid Francis Tiſſen the Son by his Will 
reciting his Father's Will as to the Deviſe to the 


three younger Sons, and that he the ſaid eldeſt Son 
(the now Teſtator) ſhould take the Rents and Profits 


to his own Uſe until his three younger Brothers ſhould 
come to twenty-four, now deviſes to his ſaid three 
younger Brothers reſpectively all the Rents and Profits 
of their reſpective Eſtates ſo deviſed to him by their 


{aid Father until their reſpective Ages of twenty-four, 


but not to be paid them until twenty-four ; and leaves 
his three Brothers John, William and Samuel Executors, 
and ſoon after dies. 


The Widow of Francis Tiſſes the Son was afterwards 
delivered of a Son the Plaintiff Francis Tiſſen the Infant, 
who now brought this Bill for an Account, and to have 
Directions touching his Father's Eſtate. 


And the Cauſe coming on to be heard before the 
Maſter of the Rolls, he decreed that no more than the 
Principal Money of the ſaid Teſtator Tiſſen the Son's] 
Perſonal Eftate ſhould go over to the Teſtator's three 
younger Brothers, in Caſe the Plaintiff the Infant 
thould die under Age and unmarried without Iſſue; 
and declared that the Intereſt which ſnould be made of 
this Principal Money did belong in all Events to the 
Plaintiff the Infant Grandſon, and ſhould be placed out 
from Time to Time for his Benefit: 


And as to the Eſtates deviſed by Tiſſen the Father's ' 
Will, the Profits whereof the Teſtator had given to his 
eldeſt Son Francis for his own Uſe, and without Account 
until the younger Sons ſhould reſpeCtively attain their 

6 M Ages 
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De Term. J. Michaelis, 1718. 


(a) Jovis 


Il Decem, 


Ages of twenty-four Years, and which Francis Tiſſen the 


Son gave to his {aid three younger Brothers, it was de- 
clared by the Decree that theſe Rents and Profits were 
to commence only from the Death of the Plaintiff the 
Infant's Father, and not from the Death of Francis 
Tiſſen the Grandfather. 


Upon this Cauſe's being brought by Appeal before 
Lord Chancellor (a) Parker, 


iſt, It was objected that in Caſe of the Death of Francis 


Tiſſen the Grandſon under Age unmarried and without 


Iflue, by the Will of Francis Tiffen his Father not only 
the Principal Money but alſo all ſuch Profits as ſhould 
be made thereof in the Grandſon's Life-Time, {ſhould 
go to the Appellants Fohn, William and Samuel the Un- 
cles; for the Deſign was to amaſs an Eſtate together, 
and when he gave his Perſonal Eftate with the Produce 
of it to the Son that his Wife was then erfient with, 
and if no Son, or if that Son ſhould die before twenty- 
one or Marriage, and without Ifſue, then he gave it 
to his Executors, the Word | it | comprehended the 
whole Legacy given to his Son, and imported as well 


the whole Produce of the Perſonal Eſtate as the Per- 


{onal Eſtate itſelf. 


But Lord Chancellor contra : 'The Son {hall have the 
Profits to himſelf, but the Perſonal Eftate, 7. e. the 
whole Capital Stock ſhall go over in Caſe of the Son's 
Death unmarried without Iflue, and under twenty-one. 
Anciently the Notions were that a Perſonal Thing given 


; 1 
to one for Life or even for a Day was a Gift for ever, 


and would not bear a Limitation over ; but the Con- 


ſtruction has ſince been that ſuch Deviſe paſſes only the 
Uſe and Profits and not the Thing itſelf *, and fo it is 
made good that way. But in this Cafe even the Uſe 


4 and 
See the Caſe of Hyde verſus Parrat ante, and Uprevell verſus Halſe poſt. 


ts. tes. ih tth.. A 
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and Profits are denied to pal notwithſtanding * * 
been urged by the other Side; and it is the ſtronger 
| becauſe the Word | Produce | is left out in the Limi- 
tation over, which ſhews a Variation of the Intention; 
and to make the Rents and Profits of an Eſtate to 80 
over there ought to be very expreſs Words. 


2dly, It was objected that the Teſtator Tiſſen | the 
Son | having by his Will recited his Father's Will, 
whereby the Father gave him the Profits of his 
younger Brothers Eftates until their Ages of twenty-four 
Years, and reſtrained the younger Brothers (the now Ap- 
pellants) from receiving the ſame until that Time; and 
Tiſſen the Son deviſing all thoſe. Profits to his younger 
Brothers reſpectively; this paſt the Profits taken by 
himſelf even from his Teſtator s Death; and that the 
Teſtator the Son did this the rather, as being ſenſible 
it was a Hardſhip upon his Brothers that Kb ſhould 
have but 50 1. 6k Annum a- piece until twenty-four ; 
and therefore the Will of the Son was a Renunciation 
of the Bequeſt made to him by his Father. 


Sed per Curiam This Will can never be conſtrued to 
pals the Profits which were before received by the 
Teſtator the Son, and which when received were pro- 
perly no longer Rents and Profits, but paſled into other 
Things; the Teſtator the Son cond not intend to make 
himſelf a Debtor and Accountant to his younger Bro- 
thers for what he had before received, for if he had 
ſo intended he would have made uſe of plainer Words 
for that Purpoſe. 


If a Man be poſſeſſed of a Term for Years and de- Shell 
viſes all his Term, this muſt be underſtood only ſo Term for 


Years de- 


much of the Term as ſhall be to come at his Death, 4c; all me 
at which Time the Will begins to {peak and to take Profits 


thereof to 


Effect; 3 FJ. S. only 


the Profits 
accruing from the Death of the Teſtator ſhall paſs. 
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Effect; and ſo here though the Peri! is of all the "IR 
and Profits of the reſpective Eſtates, yet this cannot be 


intended to have any Retroſpect, but to operate only 
from the Death of the Teſtator. 


cer Fountain verſus Caine and Jeff. 
At the Rolls. | 


Wh th | . . „ " | 3 0 0 
DEED NE ſeiſed in Fee deviſes his Lands to his Wife 
IT for the Payment of his Debts and dies, leaving an 
Infant, on Infant Daughter and Heir. \ 

ſuch Infant's 


coming of Ape, and before the Decree made abſolute, he may put in a new Anſwer, 


The Bill was brought by the Creditors for tlie 
Sale of the Eſtate, and the Infant Heir made a De- 
fendant, who anſwers by Guardian, and the Eſtate is 
decreed to be ſold, the other Defendant Feffs being a 
Purchaſer under thi Decree, which as to the Infant 
Heir is only niſi Cauſa. 


Afterwards and before the Decree was made abſolute 
the Infant coming of Age moved the Maſter of the 
Rolls that ſhe might be at Liberty to put in a new 
Anſwer, and thereby {et forth her Right to the Pre- 
miſſes, which (as it was alledged) was not fully dong 
by the former Anſwer. 


But the Counſel who moved it not being fully in- 
ſtructed, and his Honour thinking this Motion to be 
ſomewhat Special, ordered it to be moved again. 


Accordingly at another Day the ſame Motion being 
made, the Maſter of the Rolls ſaid that he had been 
attended with a Cale wherein his Predeceſſor (Sir John 
Trevor) upon a Petition ex parte only, made an Order 
that an Infant coming of Age might put in a new 
Anſwer; ; and that upon better Information he ure 
I {too 


F 
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hood it to be a Matter of Courle, 4 that tn 
was no other way than this for the Infant to ſet forth 
his Title which he ought to have an Opportunity of 


doing. 


That there was no Reaſon why he ſhould be * 
bound by the Anſwer of his Guardian, for that would 
be, at the ſame Time that the Court gave him Liberty 
to ſhew Cauſe, to tie up his Hands from ſhewing 
Cauſe. 


Carter verſus Barnadiſton. - Caſe 146. 


, IR. Michael Armin being ſeiſed in Fee of 00 Ma- One ſeiſed 
nors of Pickworth and Willoughby in Com. Linc by 1 
his Will dated 30 March 1668 deviſed that in Cale 4. and B. 


0 | x . . , * | mortgages 
his Perſonal Eftate and his Eſtate in Orton in Com. Hun- + for 4600) 


tington ſhould not be ſufficient to pay his Debts and and by Will 
charges all 


Legacies (as i in Fact they were not) then his Executors his Real E- 


ſhould receive the Profits of his whole Real Eſtate for = LOR 
the Payment of his Debts and Legacies, and after his Debts, 


thole ſhould be paid, he deviſed the Manors of Pitk- ——— 


worth and Willoughby to his Uncle Evers Armin for B. to P. and 


Life without Waſte, and in Caſe his Uncle Evers od age 


{ſhould have Iſſue Male, then to ſuch Iſſue Male and 4.thall com- 
his Heirs for ever, and after the Death of the ſaid X95 
Evers in Caſe he ſhould leave no Iſſue Male, and to contri- 


bute to pa 


after Debts and Legacies paid, he deviſed his Manor che Mo. 
of Pickworth to his Nephew Thomas Styles in Fee, and dae ig 
that of Willoughby to his Nephew Sir Thomas Barnadiſton Wil proves 
in Fee, and made the ſaid Evers Armin, Sir Thomas Bare void, then n 


Contribu- 
nadiſton, Thomas Stiles and Thomas Briſtow Executors. tion. 


——————_—— | 


Vid poſt Sir Fobn Napier verſus Lady Effinghani 
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Die Term. J. Michaelis, 1718. 
Afterwards 11 June 1668. the Teſtator Sir Michael 

Armin mortgaged Pickworth to the Lady Diana Holles 

for the Term of 1000 Years, for ſecuring the Sum of 


40001. and Intereſt, and in the December following 
died, leaving Suſanna and Anne Armin (the Daughters 


and Coheirs of his elder Brother Sir William Armin) his 


Heirs at Law. 


It was admitted that the 4000 I]. Debt due from Sit 
Michael Armin by Mortgage of Pickworth was one of 
the Debts charged by Sir Michael's Will upon the Real 
Eſtate. And after the Death of Sir Michael Armin, 
Evers Armin one of the Executors and Devilees in the 
Will of Sir Michael, entered upon the Premiſſes called 
Pickworth and Willoughby, and received the Profits ap- 
plying them to his own Ule, ſaving that he kept down 
the Intereſt of the Mortgage on Pickworth. 


In January 167 5. Evers Armin ſuffered Recoveries 
of both the Manors of Pickworth and Willoughby wherein 
he was Vouchee, which were to the Uſe of him- 
{elf the {aid Evers Armin and his Heirs, and at the 
Time when theſe Recoveries were ſuffered, both the Co- 
heirs of Sir Michael, viz. Suſanna afterwards Lady 
Bellafis, and Anne afterwards Counteſs of Torrington, 
were of Age and unmarried. 


Aﬀterwards Evers Armin made his Will dated 1 9th 
Octob. 1677. and deviſed his two Manors of Pickworth 
and Willoughby to his Grandfon Armin Bullingham and 
the Heirs of his Body, Remainder to his Grandaughter 
Elizabeth Saunders (now Elizabeth Mortimer) and her 
Heirs; and 2d June 1680 died, at which Time both 
the Heirs at Law were under Coverture ; upon which 
Deceaſe of Evers Armin no Perſon for ſome Time en- 
tered upon Pickworth, but at length Heneage (the Aſ- 

5 


ſignee 


* 
a 
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ſignee of Lady Diana Holles's Mortgage) entered there- 
upon; and as to Willoughby, Sir Thomas Barnadiſton en- 
tered upon it immediately after Evers Armin's Death, 
claiming the {ame by virtue of the Remainder limited 
to him by the Will of Sir Michael Armin. 


2d March 1688. Sir Thomas Barnadiſton mortgages 
Willoughby to Sir Richard Rothwell for 4000 l. for the 
Term of 1000 Years, and gives a Statute in 8090 . 
Penalty for the Performance of Covenants. 


10th Nov. 1691. Armin Bullingham (the Deviſee of 
Evers Armin) entered upon the Manor of Willoughby 
claiming Title thereto, and put his Cattle into fome 
Part of the Land, upon which enſued a Replevin and 
the Special Verdict, in 3 Lev. 431 and Sakk. 22 


By Leaſe and Releaſe 7th and 8th Fuly 1697. Sir 


Thomas Barnadiſton mortgaged the Premiſſes to Sir Samuel! 


Barnadiſton and his Heirs, to ſecure 2000 J. and by the 
uſual Proviſo at the End of the Mortgage it was agreed 
that Sir Thomas Barnadiſton ſhould continue in Poſſeſſion 
till Breach of the Proviſo. 


In Jan. 1697. the Suit was compromiſed between 
Sir Thomas Barnadiſton and Armin Bullingbam, who 
in Hillary Term the ſame Year both joined in a 
Fine and Recovery of the Manor of Willoughby, in 
which they were both vouched, and the Uſe was 
declared that Armin Bullingham ſhould have a Rent- 
Charge of 2501. per Annum in Fee- Simple iſſuing out 
of the Manor of Willoughby with Power of Diſtreſs, 
and the ſaid Manor therewith charged was limited to 
the Uſe of Sir Thomas Barnadiſton and his Heirs, which 
Recovery barred the Remainder in Fee limited to Eliza- 
beth Saunders as to the Manor of Willoughby ; but there 
was no Recovery ſuffered of the Manor of Pickworth. 


In 


—_ 


1 


508 De Term. J. Michaelis, 1718. 


— — a 


In Auguſt 170 1. Sir Thomas Barnadiſton died, leaving 
the Defendant Sir Thomas Barnadiſton his Son and Heir, 
the ſame Month alſo Armin Bullingbam died without 
Iflue ; whereupon the Rent-Charge of 2 50 1. per An- 
num deſcended to Nicholas Bullingham his Couſin and 
Heir; and Pickworth was claimed by Elizabeth Mortimer 
Grandaughter and Heir of Evers Armin | and late El- 
abeth Saunders. | 


r 


By Indenture of Bargain and Sale inrolled Nicholas 
Bullingham ſold and conveyed this Rent-Charge in Fee 
of 2501. per Annum and the Arrears thereof, to Johy 
Coppen and his Heirs for 3500 l. 


The Defendant Samuel Barnadiſton claimed by meſne 
Aſſignments the Mortgages made of Willoughby to Sir 
Richard Rothwel and Sir Samuel Barnadiſton, and the 
Statute Staple for 8000 J. for Performance of Covenants: 
Afterwards Samuel Barnadiſton and Coppen (the latter ha- 
ving commenced a Suit in Equity for the Recovery of 
his Rent-Charge by Reaſon of the Prior Incumbrance 
of Rothwell's Mortgage) came to an Agreement and 
obtained a Decree by Conlent, by which the Manor of 
Willoughby was decreed to be fold, and Coppen to be 
firſt paid 7000 J. (being the computed Value of the 
Rent-Charge and Arrears) and afterwards Samuel Bar- 
nadiſton was to be paid what was due to him. 


The Plaintiff Carter claiming Title to Pickworth un- 
der Thomas Styles the Deviſee in Remainder, brought 
his Bill in Eaſter Term 17 12. againſt all the Claimants, 
wiz. againſt Heneage the Mortgagee, to have a Redemp- 
tion of that Mortgage, and as againſt the Defendants 
Mortimer and his Wife, to controvert with them the 

> 4: ET. Right 
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Right of Redemption of Pickworth, in regard Mortimer 
his Wife claimed Pickworth as Heir at Law of Evers 
Armin, and againſt Coppen and the Barnadiſtons who 
claimed Eſtates and Intereſts in Willoughby, to have a 
Contribution from Willoughby of its Proportion of the 
Debt of 4ooo]. and Intereſt, and to reimburſe 
Pickworth what that had paid more than its Share, 
the Teſtator Sir Michael Armin having by his Will 
charged all his Real Eſtate with the Payment of his 
Des -: 


2 


On hearing this Cauſe 2 March 1714 before Lord 
Chancellor Comper, it was decreed that as againſt Morti- 
mer and his Wife, the Plaintiff Carter ſhould be admitted 
to a Redemption of Pickworth; and that as againſt 
the other Defendants he ſhould have a Contribution 
out of Willoughby, in order to reimburſe Pickworth what 
that had paid beyond its Proportion. 


22d May 1717. on an Appeal of the Defendants 
Coppen, Sir Robert Barnadiſton and Samuel Barnadiſton, to 
the Houle of Peers, the Lords upon taking the Advice 
of all the Judges were of Opinion, that neither the 
Appellants as claiming under Evers Armin, nor the Re- One deviſes 
ſpondent Carter as claiming under Thomas Styles, had Land to his 


Executors 


any Title; that the Executors of Sir Michael Armin for and until 


had only a (a) Chattel Intereſt for Payment of Debts, ment of 


| : ; ? his Debts; 
that the Freehold was well veſted in Evers Armin, and this is but a 
that the Remainder to Thomas Styles, in Default of Evers 3 8 


Armin's leaving a Son, was a contingent Remainder and ſeiſed of the 
anors of 


conſequently barred by the Recovery ſuffered by Evers _— 
Armin, and therefore that the Plaintiff Carter claim- deviſes theſe 


anors to 


ing under that Remainder to Styles, had no Title, nor C. for Life, 


any R1 ibuti 6 : e- and if C. 
y Right to a Contribution out of Willoughby ; where» andif C. 


6 O upon Jflue Male, 

— — 5 then to ſuch 
Iſſue Male and his Heirs for ever, and if C. ſhould leave no Iſſue Male, then the Manor of 
A. to F. S. in Fee, and the Manor of B. to J. M. in Fee. C. ſuffers a Recovery of thoſe 


Manors; this will bar the contingent Eſtates limited to J. S. and J. N. (a) Vide 2 Vern. 
404. 3 
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De 7, n= J. Michaelis, 17 | 8. 


(a) May upon they (a) reverſed Lord Cowper's Decree, but in 


1717. 


—_ 


their Decree of Reverſal declared, that this Reverſal 
ſhould be without Prejudice to the Right of the Heirs 
at Law of Sir Michael Armin or Evers Armin to have 
{uch Contribution. 


In 1712 Suſanna one of the Coheirs of Sir Michael Ar- 
min who was called Lady Bellaſis, and who had afterwards 
married James Fortrey, died without Iſſue, her Huſband 
Fortrey ſurviving; and Anne the other Daughter, who 
firſt married Sir John Woodhouſe, and afterwards Lord 


Crew, and after that Lord Torrington, ſurviving her 


Siſter the Lady Bellafis, did by Deed of Bargain and 
Sale inrolled and by Deed of Feoftment convey the 
Manors of Willoughby and Pickworth to the Plaintiff Car- 
ter and his Hears. 


Whereupon the Plaintift Carter brought a new Bill 
in Equity againſt the now Defendants as to Pickworth, 
to have the Right of Redemption betwixt him and 
Mortimer and his Wite ſettled ; and if the Right of Re- 
demption {ſhould be decreed to Mortimer and his Wife, 
then to compel them to redeem Pickworth or to be 
forecloled ; and as to Willoughby (the Plaintiff Carter 
having now bought in the Right of the Teſtator Sir 
Michael Armin's Heir at Law) that the Defendants who 
had been in Poſſeſhon thereof might account for the 
Rents and Profits, and that the Plaintiff Carter might 
have the Poſſeſſion of Willoughby delivered to him; or 
x it ſhould appear that his Title to Willoughby or any 
Part thereof was barred, that then the Plaintiff Carter 
might have a Contribution thereof from Willoughby, or 
{uch Part thereof as was ſo barred, towards Satisfaction 
of the Debt of 4000 l. and Intereſt due on the Mort- 
gage of Pickworth, and to reimburſe Pickworth what it 
had paid more than its Share. 


4 "This 
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This Cauſe had been often very ſolemnly debated 
i before the Maſter of the Rolls, who on the 1 oth of 
March 1718. delivered his Opinion. 


He held, as the Lords by the Aſſiſtance of the 
Judges had before reſolved, that the Remainders limited 
to Sir Thomas Barnadiſton and Styles were contingent 
Remainders, and deftroyed by the common Recovery 
ſuffered by Evers Armin; and the Queſtion now being 
whether the Remainder in Fee was in Abeyance, or 
did deſcend to the Teſtator Sir Michael's Heir at Law, 
His Honour thought that there could be no Queſtion, 3 Lats 
but that as by Feoffment and other Common Law Remainder 
Conveyances, the Remainder in Fee might be put into Say = a 
Abeyance (according to 1 Inſt. 342, 343.) ſo it might . 3 
be alſo by a Deviſe. ee 
Fee-Simple 


living) the 
deſcends to the Heir at Law of the Teſtator till the Contingency happens; 


That the Statute of Wills (32 Hey. 8.) enabled 
every Body ſeiſed in Fee of Lands, to diſpoſe thereof 
by Will according to his Pleaſure ; ſo that by that Sta- 
tute the Teſtator might mould and diſpoſe of his Lands 
in what Manner and Form he thought fit, provided 
it were conformable to the Rules of Law. 


And that if by a Common Law Conveyance, the 
Owner of Land might make contingent Remainders, and 
place the Fee in Abeyance, 4 fortiori might he do fo, 
ii he thought proper, by Will, for which he cited 
2 Mod. 291, 292, Taylor and Bidulph's Cale, where C. 
J. North ſays, that a contingent Remainder may ariſe 
by Conveyance as well as by Will, and ({peaking of De- 
viſes) obſerves, that one may deviſe Lands to an In- 
tant in Ventre ſa mere, and this will be good by way 
of Executory Deviſe; but (ſays Lord North) if an 
Eſtate be given to 4. for Life, Remainder to the Right 

| Heirs 
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De Term. F. Michaelis, 1718. 


Heirs of B. (which muſt be intended of a Devile, for 
he was ſpeaking of Wills for ſome Time before) in 
ſuch Caſe this is a contingent Remainder and void 
if A. dies during the Life of B. for that the Fee does 
not deſcend during the Life of B. to ſupport the 
contingent Remainder. ; 


That as to the Caſes of Plunkett and Holmes, 1 Ley, 
11. 1 Sid. 47. Raym. 28. and of Purefoy and Ro- 
gers, 2 Saund. 380. 2 Lev. 39. 3 Keb. 11. (which 
were cited as in Point to prove the Fee deſcended to 
the Heir at Law, in Caſe of a Will, and was not in 
Abeyance) that of Plunket and Holmes was, where 
one ſeiſed of Lands in Fee deviſed them to his el- 
deſt Son Thomas for Life, and if his ſaid eldeſt Son 
Thomas ſhould die without Iſſue living at his Death, 
then to the Teſtator's other Son Leonard and his Heirs, 
but if Thomas ſhould have Iſſue at his Death, then the 
Fee to remain to the Right Heirs of the eldeſt Son 
Thomas. The Teſtator dies, after which the eldeſt 
Son Thomas enters and ſuffers a Recovery and dies 
without Iſſue; and the Queſtion being whether the 
Remainder limited to Leonard was deſtroyed, Adjudged 
that it was, and plainly it was ſo, becauſe it was a 
contingent Remainder ; but that this Reſolution affected 
not the Principal Caſe, it only proved that the Recovery 
by Evers Armin barred the contingent Remainders 
limited to the Iſſue of Evers Armin, as likewiſe the 
contingent Remainders limited to Sir Thomas Barnadiſton 
and Styles. 


That indeed in the above cited Caſe it was ſaid by 
ſome of the Judges, that the Reverſion deſcended to 
the Teſtator's eldeſt Son Thomas, until the Contin- 
gency happened; but there was no need of making 
this Point any Part of the Queſtion before the Court, 


and it ſeemed unneceſſarily and extrajudicially thrown 
I —— in, 


De Term. J. Michaelis, 1718. 


in, for whether the Fee did, or did not deſcend to the 
Teſtator's Heir at Law (Thomas) {till the Recovery ſuffered 
by Thomas the Deviſee for Life muſt in either Caſe be 
an equal Bar to the contingent Remeinder to Leonard. 


But the Reaſon of their Opinion ſeemed to be, for 
that the Deviſe of the Fee in that Caſe, was to the 
Teſtator's Heir at Law, and where the Deviſe is to the 
Teſtator's Heir at Law, the Fee muſt deſcend, and ſuch 
Heir at Law will take by Deſcent. | 


It was true, as to the Cale of Purefoy and Ropers, 
where Sampſon Shelton ſeiſed of Lands in Fee deviſes 
them to his Wife for Life, and if God ſhall bleſs her 
with a Son, and the Wife ſhall call that Son by the 
Teſtator's Chriſtian and Sur-name, then the Teſtator 
gives the Inheritance of this Land to ſuch Son after 
his Mother's Death, and if ſuch Son ſhould die 
before his Age of twenty-one, then to the Teſta- 
tor's right Heirs after the Death of his Wife; the 
Teſtator died, and his Wife married again, and it was 
held ſo plain by Hale C. J. that he would not per- 
mit Saunders to argue it, that the Reverſion in Fee in 
that Caſe deſcended to the Heir at Law of the Teſta- 
tor until the Son ſhould be born, and that when the 
Teſtator's Heir at Law having the Reverſion in Fee 
conveyed it to the 'Teftator's Wife and her ſecond 
Huſband and their Heirs, and made that Conveyance 
before the Birth of the' Wife's Son by the ſecond 
Marriage, it mult deſtroy the contingent Remainder : 
All that might be allowed to be Law; but ſtill it 
differed from the Principal Caſe 3 becauſe in the Caſe 
of Purefoy and Rogers, the Deviſe was to the Teſta- 
tor's right Heirs, (he admitted it was ſaid if ſuch Son as 
his Wife ſhould have by her ſecond Huſband ſhould die 
before twenty-one,) however it was a Deviſe by the Te- 
ſtator to his own right Heirs; and in all Caſes where the 
Devite is to the Heir at Law, the Reverſion deſcends 


6 P to 


c 
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to him; whereas in the Principal Caſe the Deviſe was 
not to the 'Teſtator's Heir at Law, no not upon any 
Contingency. | 


On the contrary, where the Dane was to Evers 
Armin for Life, and if he had Iſſue Male, then to 
ſuch Iſſue Male in Fee, and if he had no Iſſue Male, 
then Part of the Teſtator's Eſtate was deviſed to Aan 
diſton in Fee, and the other Part to Styles in Fee; 
it was plain, that Evers Armin either mult or muſt 
not leave Iſſue Male, and in either Caſe the Fee was 


equally given from the Teſtator's Heir, under whom 
the Plaintiff Carter claimed. 


So that here was no Reverſion, Contingency, or 
Poſſibility that appeared to be left for the Teſtator's 
Heirs; he had ſhut the Door every way againſt them, 
whether Evers Armin ſhould leave Iſſue Male, or not. 


That the Principal Caſe was much ſtronger than 
where the Deviſe is to 4. for Life, Remainder to the 
right Heirs of J. S. becauſe in that Caſe J. S. might 
not die in the Life of 4. and then the Teſtator's Heir 
would take, and ſo there might be ſomething ſaid, why 
in that Caſe the Reverſion ſhould deſcend 8 the 
Contingency one way or other falls out; but here the 
Teſtator expreſſed his Intention to give NW Inheritance 
of the Premiſſes in all Events from his Heir at Law, 
whether Evers Armin {ſhould leave Iſſue Male or not; 
and that the Contingency ſhould be only betwixt the 
Iſſue Male of Evers Armin and the Devilees over, viz. 


Styles and Barnadiſton, and plainly deſigned no Contin- 


gency, Chance or Poſhbility to his own Heir. 


Allo the Maſter of the Rolls ſaid, that where one 
deviſes Lands to A. for Lite, Remainder to the right 
Heirs of J. S. then living, though the Remainder in 

4 Fee 


% ˙ — «„ ed — — ——— 2 — 


Fee is in Abeyance, yet there is a Poſſibility left 
in the Heir, and that this was plain even in the 
Caſe of a Grant, 2 Rolle's Abr. 418. Pl. 1. 2, and in 
11 H. 6. 12. h. where a Grant is made ta A. for 
Life, Remainder to the right Heirs of B. and 4, dies 
living B. ſo that B. can have no Heirs, the Grantor 
ſhall have his Lands again for want of any other Per- 
ſon to take them. 


And this Poſſibility ſeemed ſuch an Intereſt as intitled 

the Donor (4) to enter for the Forfeiture made by the (4) See this 
Feoffment of Tenant for Life, for that his Eſtate was ns 
as much determined as it would have been by his Reports 
Death; and it was abſurd, that Tenant for Life by an “““ 85 
unlawtul Act, viz, by deſtroying the contingent Re- 
mainder, ſhould gain to himſelf an indefeazible Fee 
Simple; or like the Poſlibility that was upon a Grant 

at Common Law to a Man and the Heirs of his Body ; 

for there, though the Grantor had no Reyerſion, yet 

he (Y) might enter when the Grantee died without (9) 1 Int. 
Iſlue; and that OY 


<> 


"mg 
= 


Therefore in the Principal Cale, when Evers Armin 
ſuffered a common Recovery by which his Eſtate for 
Lite determined as much as by his Death, and by 
which the contingent Remainders were deſtroyed, ſup- 
poſing the Heir at Law of Sir Michael Armin the Teſta- 
tor might enter, it was however a diſputable Point 
and proper to be determined at Law; and there being 
no Incumbrance upon the Premiſſes to cover the ſame 
from an Ejectment, and it being a mere legal Title, 
the Court ſaid the Bill ſhould be retained for a Year, 
to the Intent that in the mean Time the Plaintiff 
might try his Title in an Ejectment; allo in regard 
the Plaintiff (having purchaſed in the Title of the 
Heirs at Law) flood in their Place, and was therefore 
intitled to the Aid of a Court of Equity againſt 

the 
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De Term. F. Michaelis, 1718. 


(a) Mich. 
Term 1720, 


The Reaſon 
of the Law 
why a Re- 


mainder in 


+ Fee is ſaid 


to be in 


Abeyance, 


the Defendants, and ( inter al) againſt the Defendant Cop. 


pen, he being a Purchaſer with Notice, viz, with Notice 


of Sir Michael Armin's Will upon this Point in Queſtion ; 
therefore in order to this Trial the Plaintiff was intitled 
to have all the Deeds and Writings produced. 


The Plaintiff Carter being diſſatisfied with this De- 
cree, appealed to Lord Chancellor Parker, upon which 
the Cauſe was heard before his Lord{hip, who at firſt 
ſent it to the Maſter to ſtate the Matter, and after 
it had come on upon the Report, and had held 
two Days Debate, hiS Lordſhip (a) delivered his Opi- 


nion. 


As to the Remainder in Fee being in Abeyance, or 
in the Cuſtody of the Law, or (as ſome call it) in 
Gremio Legis, his Lordſhip much expoled that Notion, 
ſaying, the moſt reaſonable Inference from it 
was, that it ſhould be for the Preſervation of this 
Remainder ; but ſince the conſtruing the Fee to be in 
Abeyance would on the contrary tend to the manifeſt. 
Deſtruction thereof, and ſince nothing but Neceſſity in 
any Caſe ſhould occaſion the Fee-Simple to be in 
Abeyance ; ſince the Diverſity taken by the Books was 
between a Will and a Common Law Conveyance, and 
that in Caſe of a Will, where the Remainder was de- 
viſed in Contingency, it was held that the Rever- 
ſion in Fee deſcended to the Heir at Law in the mean 
Time, and that whatſoever Eſtate was not diſpoſed of 
by the Teſtator, deſcended to the Heir, his Lordſhip 
ſaid he ſhould abide by that Opinion, and was very 


clear in it. 


That 


Quere tamen upon what Foundation this Diſtinction between a Re- 
mainder created by a Conveyance, and one ariſing by Will, depends; 
ſince there does not appear to be any ſuch Difference taken in the Caſcs 
of Plunket and Holmes, and Purefoy and Rogers. 


4 


5 3 . A ³˙ (w 
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4 

That it was a ſtrange Conſtruction to take Pains by 
a Strain in Law, to place a Remainder in Fee in Nubibus, 
or in Abeyance, on Purpoſe that the Teſtator's Inten- 
tion ſhould be wholly fruſtrated, and that the Tenant 
for Life might be under a Temptation to diſappoint 
the Will, by deſtroying the contingent Remainder by 
a Recovery or Feoffment, which in this Caſe mult be 
admitted to be tortious Conveyances ; nay, what was 
ſtill more extraordinary, that the Tenant for Life muſt 
be rewarded for this Wrong, and that he who before 
had but an Eſtate for Life, ſhould gain an abſolute and 
indefeaſible Fee-{1mple, and this by doing a wrongful 
Act, which would be to take Advantage of his own 
Wrong, both againſt Law and Reaſon. 


That the Caſe of Plunket and Holmes was a Re- 
ſolution in Point, that where the Remainder in 
Fee was deviſed in Contingency, the Fee deſcended 
to the Heir until the Contingency happened; and 
though he ſhould admit that Reſolution to be extra- 
judicial, and not directly to the Point then in Queſtion, 
yet the Opinion of four learned Judges mutt be of 
great Weight, eſpecially againſt the Notion which was 
contended for by the other Side; and that the Cale of 
Purefoy and Rogers in 2 Saunders, was equally in 
Point, and the Interruption which Lord Hale gave 
to Saunders who attempted to argue this, did not 
proceed from any Heat, or Impatience, in Lord 
Hale (who was Maſter of a great deal of Temper, 
as well as Learning) but from the Reſult of his 
hxed Judgment and Opinion, that where after an 
Eſtate for Life the Remainder in Fee was deviſech upon 
a Contingency, the Fee - ſimple not being diſpoſed of un- 
til the Contingency happened, muſt in the mean Time 
deſcend to the Heir; and to ſay that in theſe Caſes of 
Flunket and Holmes and Purefoy and Rogers, the Deviſe- 
over of the Fee (after the contingent Deviſe in Fee) 

6 Q Was 


— — 


— — 
— * 


— 


f . braid, —— — cn * n 
25 = _ I a — - os 3 , F =o © IEIE rao = SE 
N l e A a CR Ar EI Ee i A Tn a fed. add 2 onto — 2 * — 3 8 ve * A ; bs dls IR Cs DA. — : = | > 
r by e . 7 5 M2 _ ” r * 5 15 " 8 . Ä e wy e 12 „ ig „ - jw = > - - - 
7 1 Are r — 2 . ” — ISIS. FS 5 4 — 5 2 OS Ss — 6+ N — LI MT hs Fogg © r 8 33 — 2 
- - * —ů—— — Sort Arg op ee nee ns - — < i „„ p 2 — — — - — s RPW ben * — — r .... RO L8 On : : 
A 2 — F - 1 8 — ION — bi. n r % GO REL IIS 1 Sr ³²¹ n A as a * - . * 2 po i: EE — OI = ; = —— l 
5 1 eg ro one URS oY EC ane ia Src: TFT En Ha Don og wn in pt eg EEG; —— he P r —— — 
ace = 5 : r= EE A ß Ari —N r "pn e the. - 1 NN 8 e Fon <A 40 5468 q PATE e903 N e 
FPFTF—T—TF—F—T—T—T—TV—V—T———w—TVb—V———————————— r ß ⁊ͤ v toe — Ls r 5 
o 5 n — II —— | 2 — 4 — S 2 E —U es ee bn r og arent oy Dr er ds end © wg2t pe) 
— — 2 2 . re — > — 8 5 * 7 : — 8 - * 3 2 * $ 


\ 
l 
' 
£ 
K 
| 


——— gee ra; te ee — 
- 


men e <-v + 


— ti moe 


- — — 
TY 2 1 
7 r * * —_ 
Ps 


[4 
11 
3 

* 


% 
— 


—— 


518 De Term. $ Michaelis, 1718. 


was to the Teſtator's Right Heirs, and that this diſtin- 
guiſhed it from the Principal Caſe, and made the Heir 
take by Deſcent, was hardly agreeable to the Rules 
of Law, for when the Teſtator had deviſed the Re- 
mainder in Fee upon ſo remote a Contingency, having 
in that Manner given a Fee he could go no farther, nor 
deviſe any Remainder over, and therefore in ſuch Caſe 
the Deviſe over of the Fee- ſimple would be void, whe- 
ther made to the Heir or to any other Perſon. | 


That theſe Deviſes to the Iſſue Male of Evers 

Armin in Fee if there ſhould be any Iſſue Male, or 

if there ſhould be none, then that Willoughby ſhould 

go to Barnadiſton in Fee, and Pickworth to Styles in 

Fee, being made upon Contingencies that * never hap- 

pened, it was the {ame Thing as if thoſe Deviſes had 

never been made, and conſequently the Reverſion in 

Fee deſcended to the Teſtator's Heir at Law. 

One deviies Alſo as to what had been contended for by the 
his Execu- Plaintiff's Counſel, that the Executors of Sir Michael 
de. Beh Armin ſhould hold over, notwithſtanding they miſapplied 
paid, the the Profits and did not with them pay the Debts of 


ainder . : 
8 the Sir Michael. 
Executors | 
miſapply the Profits, they ſhall hold only until they might have paid the Debts by the Pro- 
fits, and after that, the Land is to be diſcharged, and the Executors only liable. Vide 
Salk. 15 3. accord. | 


He admitted that if any were to hold over, it muſt 
be the Executors of Sir Michael, who were the De- 
viſees of this uncertain Intereſt, until the Debts 
were paid; but it would be very ſtrange to ſay, that 
becaule Evers Armin one of the Executors did not ap- 
ply the Rents as he ought to have done towards Pay- 
ment of the Debts, therefore and for that Reaſon, he 
that acted wrongfully ſhould hold over. This would 
be directly to let a Man take Advantage of his own 

2 Wrong, 


*Qusœre, For the Contingency of Evers Armin's dying without Iſſue 
Male actually happened. | 
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Wrong, and was the ſame as to ſay, that the longer 
the Executors miſapplied the Profits, the longer they 
ſhould hold the Eſtate, nay, they ſhould hold it pure- 
ly becauſe they did the Wrong. | 
That therefore this 'Term or uncertain Intereſt ſhould 
determine at ſuch Time as, the Executors might have 
paid the Debts, if they had duly applied the Rents, Oc. 
And as to the Profits miſapplied, the Creditors muſt 
purſue the Truſtees for ſuch Profits, and if the uncertain 
Intereſt of the Truſtees for the Payment of the Debts 
was become velted by Survivorſhip in any third Perſon, 
ſuch Perſon was barred by Fine and Non-claim. 


As'to the Bar which was inſiſted on by the Defen- 
dant with regard to the Moiety of the Premiſſes by 
Means of the Fine levied by Bullingham and Barnadiſton 
in Hill. Term 1697, (for as to Lady Bellafis's Moiety 
it was allowed the Fine would be no Bar, Lady Bella- 
fis being then a Feme Covert, and ſhe having died a 
Feme Covert within five Years before the Commence- 
ment of the Suit) it had been objected, that Partes fi- 
nis nihil habuerunt, in regard ſome few Months before 
the levying the ſaid Fine, Sir Thomas Barnadiſton who 
was ſaid to be the Diſſeiſor of the Premiſſes, did by 
Leaſe and Releale convey the Inheritance of the Pre- 
miſſes to Sir Samuel Barnadiſton in Mortgage, and though 
the former had the Poſſeſſion of the Eſtate, yet this was 
only under the Proviſo of the Mortgage, as Tenant at 
Will to the Mortgagee, until Default of Payment. 
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And it was ſaid, that ſince C. J. Holt in delivering 
the Reſolution of the Court in the Cate of Hunt (a) (a) Salk. 
and Bourn bad declared, that if Leflee for Years levied ““ 
a Fine without firſt making a Feoftment, the Fine 
would be void. as to the making of any Title by way 
of Non-claim, by Reaſon of the Imbecility of his Eſtate, 
and 
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and that Partes finis nibil habuerunt, (with which De- 
claration of Lord Holt, Lord Chancellor agreeing) it was 
from thence inferred, that if where Leſſee for Years le- 
vied a Fine, it might be ſaid that the Fine was void, 


for that Partes finis nihil habuerunt, a fortiori 1t might 


be ſo ſaid in the Caſe of Tenant at Will's levying a 
Fine : But 


Fine levied Lord Chancellor held that in this Caſe it could not be 
by Leſſee for 


Years or at laid that Partes finis nihil habuerunt; becauſe Armin 
Will void; Bullingham on the Death of Evers Armin, and as his 


ſecus where 


by one ba- Deviſee had a Right againſt all Perſons whatſoever but 
Mo. Fog the Heir of Sir Michael Armin the Teſtator, and Barna- 
and ſuch diſton entering upon him was a Diſſeiſor; and though 
wee ons Barnadiſton afterwards mortgaged the Premiſſes in Fee, 
yet he continuing in Poſſeſſion thereof, and joining with 
Bullingham in the Fine, it could not be ſaid that Partes 
finis nibil habuerunt, when one of them, viz. Barna- 
diſton had the Poſſeſſion, and the other of them, viz, 


Bullingham had the Right to the Land againſt Barna. 


diſton, and allo againſt his Mortgagee. 


Alſo his Lordſhip held that the Statute of Limita- 
tions barred the Plaintiff as to the whole ; becaule it 
was found by the Maſter's Report that at the Time of 
the common Recovery ſuffered by Evers Armin, both 
the Coheirs of Sir Michael Armin were of Age, and un- 
married. 


Where 


Lands are I' hat upon this Recovery ſuffered by Evers Armin in 


Pa reg 4. 16 75, he being but Tenant for Life, and the Coheirs 


LE, having the Reverſion in Fee deſcended to them, they 
Ile Mate, had a Right of Entry which then commenced, but had 


pr. Right of Entry upon the Death of is Ar 
Iſſue Male — Righ | y up I h Evers 


and his 2 TR min; 


Heirs for ä 
ever, and if A. ſhall leave no Iſſue Male, then to B. in Fee, If 4. ſuffers a Recovery 
of theſe Lands and five Years paſs, the Right Heirs of the Teſtator are barred, in regard 


they ought to have entercd upon ſuch Forfeiture and have no new Entry upon the Death of 


the Tenant for Life, 


— —_—_— 


„ ä OO” ä Le 8 1 Sata „ 
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min 3 and that this was not bike the common n Caſe of 
Tenant for Life, with the Reverſion in Fee to J. S. 
where, it is true, the Reverſioner in Fee is not bound 
to watch after any (a) Forfeiture, he may ſtay till the (% Vide 3. 
Death of "Tenant for Lite; but here, the * Title . 
which the CoCheirs could poſſibly have, muſt be by the 
Forfeiture of Evers Armin; for if there was no Forfei- 
ture, then, upon Evers Armin's Death, the Remainder 
mult either go to the Iſſue Male of Evers Armin if any, 
or if none, to Barnadiſton and Syles, and ſo this 
Caſe diftered from that of a bare Tenant for Life, 
Reverſion in Fee. 


Laſtly, as to the Contribution which the Plaintiff 
3 out of Willoughby, in Reſpect of the Mortgage- 
Debt upon Pickworth, this the Court ſaid was ned 
by the Teſtator (Sir Michael Armin) for the Benefit of 
S;yles, and related only to the Diviſion of Eſtate be- 
tween Styles and Barnadiſton ; but when the Will was 
diſappointed by the Recovery of Evers Armin, who 
thereby forfeited his Eſtate for Life, and barred both 
the contingent Remainders to Styles and Barnadiſton, and 
whereby the Co-heirs of Sir Michael Armin became in- 
titled to both the Manors, ſo that they came into one 
Hand, the Right of Contribution was at an End ; for 
a Man could not contribute to himſelf, and the Right 
of Contribution, as it was given by the Will, ſo was 
it in Force only while the Party claimed under the 
Will, and not where the Demand was ſet up in De— 
hance thereof. 


All which Points his Lordſhip ſaid were to him 
pretty clear; however, if the Parties deſired that this 
Matter ſhould be made a Caſe upon the Maſter's Re- 
port, for the Opinion of the Judges, it ſhould go to 

the Judges of C. B. and that by this he did a Kindnels 
to both Parties in ſaving them the Charge of a Trial 
at Bar, and of a long ſpecial Verdict, and the great 
6 R Length 
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Length of Time that this would of Courſe take up, 
before they could come to have the Point argued *, 


1111. 


Caſe 147. Anonymus. 
At the Rolls. 5 „„ 
Though the A Motion was made the Day after the Term at the 
next Day Rolls to diſmiſs a Bill for want of Proſecution 
after the laſt f | . ; » 
Day of the ON a Certificate from the Six Clerk, that there had 


„ Proſecution within three Terms, of which the 


Part of the laſt Term was one. 
Term, and 


therefore no Motion can then be made on the Petty- Bag Side; yet as to other Purpoſes it is 
part of the Term, for which Reaſon a Motion made at that Time, to diſmiſs a Bill for 


want of Proſecution, on a Certificate that there had been no Proſecution within three Terms, 
of which the laſt Term was one, was denied. 


And it was objected that this Motion came too ſoon; 
| becauſe this next Day after the End of the Term was 
taken to be as Part of the Term, and Notices given 

of Motions the laſt Day of the Term were good to 
move at the Rolls the Day after; to which Sir Joſeph 


Fekyll the Maſter of the Rolls agreed and denied the 
Motion. 


But Mr. Vernon {aid the Day after the 'Term could 
not be taken to be Part of the 'Term, neither could 
there be any Motion made on the Petty-Bag Side 
on that Day, and the allowing of Motions to be 
made the Day after the Term on Notice to move the 
laſt Day of Term was only for Conveniency of Bu- 
ſineſs, in regard there might not be otherwiſe Time to 
hear all the Motions; and it was ſaid by ſome of the 
Bar, that ſuch Motions had been uſually granted for 
diſmiſſing of Bills on the Day after the Term. 


oo HEE oy Agreeable to the above mentioned Order in Hill. Va- 


tinucd three cation 1721, When the laſt Seal laſted three Mornings, 
Days, and I | q 
computing | | 
the third Day according to the Day of the Month, the Time would be expired for making 
a Report abſolute; yet this not ſo, it being only a Continuance of the firſt Day. 


It appears from Lord Macclesfield's Notes, that this Caſe was ſoon 
after compromiſed by the Parties. 


Fd 


{ 


— — 
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and computing the third Morning according to the 
Day of the Month, it would be a proper Time to 
move to make a Report abſolute, (viz.) it would then 
be above eight Days after Service ; 


By Maſter of the Rolls, the Report cannot as yet, 
be made abſolute; for though this Seal laſts three Days, 


yet is it all only a Continuance of the firſt Day, and 
ſo the Time not yet out . 


Caſe 148. 
Lord Chan- 


cellor Parker. 


6 by 5 * 7 | © A being be- 
7 | . 
S who W428 his Majeſty 8 Reſident ar Tunis, COIN® yond = 1 


/ * menced a Suit againſt J. N. at Law, and J. N. B. at Law, 
having brought a Bill in Equity againſt J. S. obtained Bil in Eg. 
an Order to ſerve the Attorney at Law of the Defen- ty againſt 4. 


dant in Equity, and that ſuch Service ſhould be good. rag wa 


order that 


And now the Defendant in Equity moved that his At- Service on 


, the Defen- 
torney ſhould anſwer for him, and that ſuch Anſwer nts At 


might be taken without Oath, foraſmuch as no Com- be it 
miſſion could be ſent to Tunis, and it was the ſame good Service, 


as if the Defendant in Equity lived in an Enemy's jp not at 


Country. ney ſhall put 


h | inanAnſwer 
without Oath. Qu. if the Defendant was in an Enemy's Country where no Commiſſion 
could go to take the Anſwer, 


Anonymus. 


Cur' : The Plaintiff is intitled to a Diſcovery, and an 
Anſwer without Oath is nothing; beſides the Engliſh 
have a Conſul at Tunis, and Commiſhons have gone 
there by way of Leghorn; wherefore deny the Motion. 


= 
= 
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If there had been a general Letter of Attorney, 
to one to appear in and defend Suits, the Court would 
have ordered {uch Attorney to appear for the Principal, 


and that Service on him ſhould have been good Ser- 
VICE. — 


DE 


The like Determination by Lord Chancellor Xing, in 1730. 


924 


Term. S. Hillarii, 


1718. 


dae o. Vincent verſus Farnandes. 


cellor Parker. 
In the A Jem had a Daughter who turned Proteſtant, the 


ame | Few had a very conſiderable Perſonal Eflate, and 


a Mainte- dying in May laſt, after having by his Will left feve- 
nance out of 

a Few's E- ral Charities, and. given his Perſonal Eſtate from his 
ſtate, to his Daughter to his Executor, the Daughter who was mar- 
Daughter 8 

turned Pro- ried and forty-four Vears old, petitioned Lord Chan- 
nent ch Cellor for a Maintenance upon the Statute of the firſt 
the Daugh- of Queen Anne, cap. 30. intitled an Act to oblige the 
3 Jews to maintain and provide for their Proteſtant 


of Age, Children, whereby it is enacted, “ That if any Fewi/ 

or married, “ Parent, in order to compel his Proteſtant Child to 

Jewbe dead. c change his or her Religion, ſhall refuſe to allow ſuch 

8 Fan, fan Child a fitting Maintenance ſuitable to the 

* Degree or Ability of the Parent, and to the Age and 

* Education of ſuch Child, upon Complaint A the 

Lord Chancellor or Load Keeper, c. It {hall be 

lawful for the Lord Chancellor Wc. to make ſuch 

Order for the Maintenance of {uch Proteſtant Child, 
as he or they ſhall think fit. 

4 And 


<Q 


Fa. 


a 
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And it was objected that this Caſe was not within 
the Act, for that 
Firſt, This Child is above forty Years old, awd ſo 
the Care of her Education over. 

Secondly, She is married, and not now to be called 
a Child, but to be provided for by her Husband. 
Thirdly, That the Parent being dead could not be 


{aid to have refuſed, we c. and fo the Power given by the 


Act at an End. 


Lord Chancellor: 1 ſtronely incline to think this Caſe 
within the Act upon the following Reaſons : The Pe- 
titioner is a Proteſtant Child of a Fewiſh Parent, tho 
the Parent be dead. Suppoſe the Child of a Jew turns 
Proteſtant, and the Jew the Parent by Will gives his 
Eſtate to Truſtees, upon a Secret Truſt, that if the 
Child turn Few the Child ſhall have the Eſtate, and 
not otherwiſe. As this would be clearly within the 
Miſchief, ſo every one muſt with it to be within the 
Meaning of the Act. It is not ſaid the Complaint 
thall be againſt the Father, that would indeed take 


this Caſe _ of the Act, neither is it ſaid, that the 


Order ſhould be made upon or againſt the Sake ſo 


that this Caſe fits every Word made Uſe of by the Le- 
giſlature. 


Suppoſe a Suit or Petition had been exhibited, and 
the Jem the Parent had died pending the Petition, and 
had given all away from his Proteſtant Child becauſe 
the Child had turned Proteſtant, doubtleſs the Complaint 
might be againſt the Executor, and the Order likewiſe 
againſt the Executor; every one will allow this to be 
a hard Caſe, and if the Words be large enough (as 
they are) why ſhould they not be conſtrued to extend 
to it t 


6 8 Then 
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Then as to the Refuſal of the Parent, it is not to be 
intended that the Parent the Few mult make an actual 
Refuſal in Words, for by that Conſtruction the Statute 

might eafily be evaded, and rendered Uleleſs. If the 

Fewiſ Father does by Will diſpoſe of all his Eſtate from 
his Child, this is in Law a Refuſal; and unleſs ſome 
other Reaſon be made appear, it ſhall be intended, 
becauſe the Child was a Proteſtant. 


The Obligations of Nature plead ſo ſtrongly on Be- 
half of a Child, that when ſuch a Caſe happens, 


ſome great Provocation mult be ſuppoſed to have occa- 


bs ſioned it, and if no other Reaſon be made appear, 
i this Difference in Religion ſhall be intended the 
0 Reaſon. 


Poſſibly theſe Charities given by the Few's Will may 
be under ſome ſecret Truſt for the Child if the ſhould 
li! turn 72 wherefore let all this be inquired into 1 the 
Maſter * 


— IE 8X oe) GY _ 
E 
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| 3 L'Fit verſus L'Batt. 


it At the Rolls. 


kj A Will is * 1 HERE was a French Will, the Original whereof was 
i _—— proved in French, and under it in the ſame Probate 
bt the Probat the Will was tranſiated into _ but i it appeared to 
18 is in Engliſh, | 

and varies be 7 4} ely tranſlated. 

from the O- | Upon 


riginal ; Pro- 
bate being in a different Language i is not concluſive. 


* Though this was the Opinion of the Court, it does not appear 

that on this Petition the Court made any Order; and as nothing tur- 

, ther 1s to be traced in this Matter, it 1s eee the Parties came 
| to ſome Agreement. 


Die Term. J. Hill, 1018. 827 


Upon which is was objected, that the Tranſlation 
being Part of the Probate, and allowed in the Spiritual 
Court, it muſt bind; and the Application muſt be to 
the Spiritual Court to correct the Miſtakes in the Tranſ- 
lation, which until then muſt be concluſive. 


But by the Maſter of the Rolls, nothing but the 
Original is Part of the Probate, neither hath the Spiri- 
tual Court Power to make any Tranſlation ; and ſup- 
poling the Original Wilt was in Latin (as was formerly 
very uſual) and there ſhould happen to be a plain Mi- 
ſtake in the Tranſlation of the Latin into Engliſh, ſurely 
the Court might determine according to what the Tran{s 
lation ought to be. And ſo it was done in this Caſe. 


Biſhop of London. verſus oh. Caſe t5t. 
Lord 1 
cellor Parker. 


DISHOP Bonner in the Time of Edw. the 6th, being Leſſee for 
then Biſhop of London, made a long Leaſe of ſome W Po. 
Lands in Ealing in Middleſex, in which there are about mainder in 
| | E Fee to a Bi- 
twenty Years yet to come, and the Leaſe was made j,, Leſſec 
without Impeachment of Waſte, and the Defendant <njoined 
8 { 15 from digging 
eb, in whom by ſeveral mean Aſlignments the Re- the Ground 
mainder of this Leaſe was veſted, articled with ſome for Brick: 
Brick-makers, that they might dig and carry away the 
Soil of twenty Acres ſix Foot deep, Part of the Pre- 
miſſes, provided they did not dig above two Acres in 


the Year, and levelled thoſe Acres before they dug up 
others. 


The Biſhop of London, having the Inheritance of 
the Premiſſes in Right of his Biſhoprick, brought a 
Bill to enjoin the Digging of Brick in this Manor, al- 
ledging that this was carrying away the Scite, Part of 
the Inheritance, and would in Conſequence turn the 
Paſture- 
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528 De Term. J. Hill. 1718. 
Paſture-Field into a Pit or Pond; that it was like 

(a) 2 Vern. the Cale of Vane verſus Lord Barnard (a) where Lord 
73% , Barnard having upon his Marriage ſettled Raby Caſtle (the 
One in Con- Family Seat) upon himſelf for Life without Waſte, Re- 
Miese mainder to his firſt &c. Son of that Marriage, afterwards, 


Marriage 


—_— ſome Diſpleaſure taken againſt his Son, employed 
UG of tin. leveral Perſons to pull down the Caſtle, upon which the 


ſelf for Life f ion t him. an - 
le Wa, Court granted a perpetual Injunction to ſtop him, and or 


Remainder dered him to amend and repair what he had pulled down; 


ok <a for that he ſhould not deſtroy the Thing itſelf, which 


Tenant for he had expreſly ſettled. So in this Caſe, the Defen- 


Life ſhall . ES, . . | 
nor pull! dant, in digging all the Soil for Bricks, was actually de- 


down the ſtroying the Field. 
Houſe, Leſ- 


ſee for Years ſans Waſte cannot pull down an Houſe, or the Trees that are a Defence or 
Ornament to the Houſe, Leſſee for Years ſans Waſte may open Mines. 


But for the Defendant it was ſaid, that frequent Ex- 
perience ſhew'd, that the Digging of Brick did not deſtroy 
the Field, there being many Fields about the Town 
where Brick had been dug, and thoſe Fields now uſed 
again for Paſture; but admitting it was Waſte, yet 
there being a Power to commit Waſte, the Leſſee might 
do it, as well as open a new Mine, and carry away the 
Mineral, without filling it up again. 


On the other Side it was replied, that the Privi- 
lege of being ſans Walte would not in Equity entitle 
one to pull down an Houſe, or even cut down 'T'rees that 
are for the Ornament of the Houle. 


Lord Chancellor : Before the Statute of Glouceſter, 
2) Int. 54. Waſte did not lie againſt (a) Leſſee for Years, and the 


Son mat being without Impeachment of Waſte ſeems originally 
eſſee tor | = 


Years ſaus intended only to mean, that the Party ſhould not be 
un mn puniſhable by that Statute, and not to give a Property 
the Trees or 1 | 11 
Materials of 

the Houſe when he pulls them down, the Intention only being that the Leſſee for Years 
ſhould be as free from Waſte as he was before the Statute of Gloucefter, 
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De Term. J. Hill. 1718. 529 
1. che Trees or Materials of an Houſe pulled down by a 
Leſſee for Years ſans Waſte ; but the Reſolutions having | 


eſtabliſhed the Law to be otherwiſe, I will not ſhake 
it, much leſs carry it further. 


But I take this to be within the Reaſon of Lord 
Barnard's Caſe, where, as he was not permitted to de- 
{troy the Caſtle to the Prejudice of the Remainder-man, 
ſo neither ſhall the Leſſee in the preſent Cate deſtroy 
this Field, againſt the Biſhop who has the Reverſion 


in Fee, to the Rum of the Inheritance of the 
Church. 


Let the Defendant carry off the Brick he has dug, 
but take an Injunction to ftop further Digging. 


5 Caſe 152. 
Metham verſus Duke of Devon. he 


Lord Chan- 
cellor Parker. 


E HE late Earl of Devonſhire deviſed three Thou- ee 
ſand Pounds to all the natural Children of his Son 3000 l. to a 


the natural 


the late Duke of Devonſhire by Mrs. Heneage; and the wa wg of 
Queſtion was, whether the natural Children by Mrs. Far 8 l; 


Heneage born after the Will ſhould take a Share of the the Bafard 


| born after 
three Thouſand Pounds ? making the 


Will ſhall 
not take; nay the Child i Yentre ſa Mere ſhall not take. 


Lord Chancellor : They {hall not; the Earl of Devon- 

ſhire could never intend that his Son {ſhould go on in 

this Courſe, that would be to encourage it ; whereas it 

was enough to pardon what was paſled ; beſides Baſtards 

cannot take (a) until they have gained a Name by (-) * Inſt. 3. 
Reputation, for which Reaſon, though I give to the 6 Co. 68. 
Iſſue of J. S. legitimate or illegitimate, yet a Baſtard _ 
ſhall not take. 
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And though. But then it was ſaid, the Directions of the Will were, 


in the prin- 


cipal Caſe 


the Money 


was to be 
paid by the 


Executors, 


as the Teſta- 


for the Executors to pay this 3000 J. as the Earl 


the Teſtator ſhould by Deed appoint, and the Earl 


afterwards by Deed appointed the 3000 J. 10 all the 
Children of his Son (the Duke) by Mrs. Heneage, fo that 


tor by Deed this now depended upon the Deed, and therefore muſt 


ſhould ap- 
point ; and 
the Teſta- 


tor after- 


refer to the Children born at the Time of the Execu- 
tion thereof. 


wards made the Deed of Appointment ; the Deed of Appointment referring to the Will was 
held as Part of the Will. 


l 


Lord Chan- 


cellor Parker. 


Precedents 
in Chancery 
505. 
Jointure by 
a Freeman 
on his Wife 
in Bar of 
Dower will 
not bar the 
Wife's Cu- 
ſtomary 


Tamen per Cur : The Deed referring to the Will is, 
as to this Purpole, to be taken as Part thereof. 


Alſo it being a Queſtion, whether a natural Child 
in Ventre ſa Mere, of the Duke of Devonſhire by Mrs. 
Heneage ſhould take ? 


Lord Parker inclined that ſuch Child could not take for 
the Realon abovementioned, via. for that a Baſtard could 
not take, until he had got a Reputation of being ſuch 
a one's Child ; and that Reputation could not be gained 
before the Child was born. 


* 


 Babington verſus Greenwood. 


Freeman of London on his Marriage covenanted 


T to add 1500 J. out of his own Perſonal Eſtate to 
1500 l. which was the Portion of his then intended 


Wife, and both theſe Sums were to be laid out in a 


Purchaſe of Land and to be ſettled upon the Husband 
for Lite, and then to the Wife for her Life for her 


Part; ſecus Jointure, and in Bar of her Dower, with Remainder to 


if ſaid to be 


in Bar of 
her Culto- 
mary Part, 


the Children of the Marriage. 
I | The 


Wn - 
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The Freeman makes his Will, and thereby (among 
other Things) gives a Legacy to his Wife, and dies 
leaving a Wife and Children. 


3 Upon a Demand made by the Wife of her Cu— 
3 ſtomary Part, it was objected by Mr. Mead, that tho 
a Jointure of Land made by a Freeman on his Wite in 
Bar of Dower, {ſhould not bar the Wife's Cuſtomary 
Part, any more than it would bar her of her Share b 
the Statute of Diſtribution, (as in the Caſe of (a) Atkins (a) 6 June 
verſus Waterſon, where the Court of Aldermen by the 171. 
Recorder certified they had no Cuſtom extending to that 
Caſe;) Yet where the Jointure was to be made out of 
the Freeman's Perſonal Eſtate, and conſequently to leſ- 
ſen the cuſtomary Part, ſuch a Jointure ſaid to be in 
Bar of Dower {hould be intended a full Provifion, and 
to be in Bar of any other Provifion, conſequently in Bar 
of her cuſtomary Part; at leaſt, that there being a Le- 
gacy given by this Will to the Wife, ſhe ſhould not 
have both the Legacy and the cuſtomary Part, but 
muſt abide entirely by the Will, or by the Cuſtom, 
and that it had been carried ſo far by the late Maſter 
of the Rolls, as that where a Freeman of London de- 
vided a real Eſtate to his Wife, he decreed that even 
this would bar the Wife of her cuſtomary Part, and 
that ſhe thould not take both. mn 
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But Lord Chancellor held clearly, that a Jointure of Land 
made by a Freeman of London upon his Wife, if expreſ- 
{ed to be in Bar of her cuſtomay Part by the Cuſtom of 
London, then it would be ſo; but if it were not ſo ex- 
preſſed, and only ſaid to be in Bar of her Dower, this 
would be no Bar of the Wife's cuſtomary Part; becauſe 
Land, or a Real Eſtate is of a quite different Nature 
from perſonal Eſtate, and a Matter wholly (6) out 0 Post B 


den verſus 


OI Barker. 


De Term. J. Hill. 1718. 


of the Cuſtom of London; and as it had been admit- 
ted, that a Jointure of Land ſettled in Bar of Dower 
would no more bar the Widow of her cuſtomary Part, 
than it would exclude her from her Share by the Sta- 
tute of Diſtribution, in Caſe her Husband ſhould die in- 
teſtate, his Lordſhip ſaid, it was the ſame Thing in the 
principal Caſe, where a Freeman had covenanted to lay 
out of his own Eſtate 1500 l. in a Purchaſe and to 
{ettle it on himſelf for Life, Remamder on his Wife 


for Life for her Jointure ; with Remamder to his 
Children. 


1/}, Becauſe from that Time the 1500 J. was not 
his own Eſtate, nor what the Cuſtom of London could 
meddle with; for a Man's own Eſtate is what he has 
beyond his Debts, and what he owes is 4s alienum, 
and the Cuſtom of London affects only what is beyond 
his Debts; 


LandorMo- 24ly, For that Money covenanted to be laid out in 
ney cove- Land is, as to all Reſpects, Land in Equity, and 
nanted to be 4 ; 

laid out in Would deſcend as Land for the Benefit of the Heir, 
Tanc not and not go to the Executor; it might be intailed 
Cuſtom of as Land, and had the other Qualities of Land, and 


LOS. conſequently was not within the Cuſtom of London. 


Neither was this to be looked upon as breaking into 
the Cuſtom; for the Freeman might at any Time du- 
ring his Life, even in his laſt Sickneſs, have inveſted his 
Perſonal Eſtate in the Purchaſe of Land, which would 

(a) Poſt, Ne- defeat the Cuſtom and ſtand (a) good, though the 
ric 4195 Freeman ſhould at the ſame Time have ſaid, that 
be did this on Purpoſe to defeat the Cuſtom. And as 

this (if the Purchaſe was real) would have held good 

to bar the Cuſtom, ſurely the Cale could not be worſe, 

where ſuch Agreement for making the Purchale was 


I for 
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De Term. J. Hill. 1718. 533 
* a valuable Conſideration, and Part of the — 55 
Articles. 


Then as to the Legacy given to the Wife by the Where a 


1 1 Oh . reema 
Freeman's Will, it appearing that this Legacy, together leaves his 
with all the other Legacies (for ſo it mult be intended) Widow a 

a ** | 5 . Legacy, and 
did not“ exceed the Husband's Teſtamentary Part, it there is ſuf- 
was (he ſaid) the ſame Thing, as if theſe Legacies Ment out of 
had been given by the Freeman expreſly out of his Te- mentary 
ſtamentary Part, which he had full Power to diſpoſe of ng eg 


the ſame, 


by his Will; and therefore this Legacy being no Ways ſheſhall have 
inconſiſtent with the Cuſtom, the Wife might in ſuch and Fa 
Caſe take both; for it was only the Inconſiſtency be- mary Fart 
twixt the Legacy and the Cuſtom that prevented the alſo. 
Widow or Child in any Cafe from taking both ; the Con- 

ſequence of which was, that if the Freeman gave any 

Legacy out of his Teſtamentary Part, the Wife or 

Child might (provided there was ſufficient) take both 


by the Will and by the Cuſtom, and therefore ſo mighr 


the Wife do here. 


When indeed the Freeman's Teſtamentary Part would 
not pay all his Legacies, there the Wife, if ſhe were a 
Legatee, ſhould not take her Legacy and her Cuſtomary 
Part alto. 


In the laſt Place his Lordſhip ſaid, it could ne- 
ver be maintained, that a Deviſe of a Real Eſtate 
by a Freeman to his Wife {ſhould bar her of her Cu- 

ſtomary Part or prevent her from taking both, unleſs it 
were ſo expreſſed in the Deviſe; and that for this 
plain Reaſon becauſe the Devite of the Real Eſtate 
to the Wife no Ways leſſened or prejudiced the 
6 U Cuſtomary 


* Quere autem whether ſuch Legacy muſt not be given out of the 
Teſtamentary Part, as appears from the Reporter's Notes to have been 
determined in the Caſe of -Biddte verſus Biddle about this Time. See 
alſo the Caſe of Frederick verſus Frederick, poſt. 
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Cuſtomary Part, nor was it any ways material to. thoſe 
who were intereſted in the Cuſtomary or Orphanage 
Part, where the Real Eſtate went; ſo that there could 
be no Colour or Foundation for ſuch a Precedent, as 


Mr. Mead had cited from'the Rolls. 


In all which Points the Court was extremely clear. 


Caſe 154- Hughes verſus Sayer. 

Alt the Rolls. 

ts” Shi 7 N Hugbes, after ſeveral Legacies, by his Will 
phews A. and S directed that the Surplus of his Perſonal Eſtate 


B. deviſes ſhould be divided by his Executors into ten Shares, 
Perſonal E- 


fate to 4. three Shares whereof ſhould be paid to his Nephew and 
anc #. ant. Niece, Paw and Anne Hughes Children of a deceaſed 
withoutChil- Brother, and upon either of their dying without Children, 
ren, ©. then to the Survivor, and if both ſhould die without 
vor; this is Children, then to the Children of the Teſtator's other 


c00d, , R 
wT Brothers and Siſters. 


Ihe Queſtion was, whether this Deviſe over of a 
Perſonal Eftate upon the Deviſees dying without Chil- 
dren, was good or not? 


And his Honour, having taken Time to conſider 
it, gave Judgment that the Word | Children | when 
unborn, had been in Cale of a Will conſtrued to be 

{ynonymous with Iſue, and therefore would in a Will, 
(a)6Co.17. create an Eſtate (a) Tail; and if the Word | Children | 
was underſtood to be the ſame with Iſue in the preſent 

Cale, then the Deviſe over of the Perſonal Eſtate upon 

a Death without Iſſue would be void; but that here 

the Words | dying without Children] muſt be taken to 

be Children living at the Death of the Party. For that it 

could not be taken in the other Senſe (that is) whenerer 

there ſhould be a Failure of Iſſue, becauſe the immediate 


5 | Limitation 


Limitation over was to the (a) farviving Deviſee, and (a) Vide 
it was not probable, that if either of the Deviſees Poſt 2770 
ſhould die leaving Iſſue, the Survivor ſhould live ſo — 
long as to fee a Failure of Iſſue, which in Notion of 


Law was ſuch a Limitation as might endure for ever. 


And therefore, by Reaſon of the Limitation over in 
Caſe of either of the Deviſees dying without Children, 
then to the Survivor, the Teſtator muſt be intended to 
mean a dying without Children living at the Death 

of the Parent, conſequently the Deviſe over good. 


Anonymus. Caſe 155; 
= Vol. II. 
ord Clif- 


MIX. Hale moved for a Sequeſtration Ny, for want 7 Cafe. 
of an Anſwer, againſt a menial Servant of a Peer © 8 Frarrc 
of the Realm, as the firſt Proceſs for Contempt, in the ee 
ſame Manner as in the Caſe of the Peer himſelf; and vial Servant 


of a Peer of 


though the Motion was granted by the Maſter of the the 2 
18 a4 Seque- 


Rolls, yet the Regiſter refuſed to draw it up, as think- firation Ni, 
ing it againſt the Courſe of the Court. 


Upon which Mr. Hale moved it again before the 
Lord Chancellor, who upon reading the Statute (5) (3) 12W. 3. 
granted the Motion likewiſe, it appearing to be both ©: 3 
within the Meaning and Words of the Statute ; and if 
it were not fo, as it was plain no Attachment would 
lie againſt their Perſons, conſequently there would be 
no Remedy againſt them, and they would have a greater 
Privilege than their Lord, if the Proceſs againſt ſuch 
menial Servants were to be a Subpœna. 
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Term. S. Trinitatis, 


1719. 


ons IWinnington verſus Foley. 
Lord Chan- | 
le Parket. I FT PON the Marriage of the Plaintiff Mr. Wining- 


In a Mar- 


riave Settte- 1 ton who was eldeſt Son of Sir Francis Winnington, 
ment Hus- the Family Eſtate was ſettled upon the Plaintiff for 


b d d . . $:; 5 - 
Tenant for ninety-nine Years if he ſhould ſo long live, Remain- 


ninety-nine der to Truſtees during his Life, Remainder to the firſt, 
Years if he | * » „ 
fo long lived, Nc. Son of that Marriage in Tail Male ſucceſſively, 


Remainder g 
True, Remainder to the firſt, Wc. Son of any other Marriage, 


during the Remainder over. 

Life of the 8 N ; 
Husband, c. Remainder to the firſt, &c, Son by the Marriage in Tail Male, Remainder to 
the firit, &c. Son of any other Wife, Remainder over. 


A Son is Mr. Minnington had by his Lady (who Was dead) 


born and of . 
Age, the one Son, who was come of Age, and was in Treaty 


Wie dead for a Marriage with one of the Daughters and Co- 


and there are 


nootherSons heireſſes of the Lady Read of Hertfordſhire, and the 


by ſecond 83 LES . in- 
Mariae; Surviving Truſtee for preſerving contingent Remai 


the Truſt ders being dead, leaving an Infant Heir, the Father and 

tor preſer- | gon 
. . I 

ving contin- | 

rent Re- : 

mainders deſcends to an Infant; if for the Benefit of the Family, Equity will decree the In- 

fant Truſtee to join in a Recovery. 


* 


— A 


3 Trin. 1719. 537 


* 


c—_——_—_— 


Son brought a Bill againſt the Infant Heir that he 
might join in making a Tenant to the Præcipe, in 
order to a Common Recovery for making a Settlement 
upon the Son's Marriage. 


On the Hearing the Lord Chancellor declared, that 
the Truſtee being appointed to preſerve contingent Re- 
mainders, and here being a veſted Remainder in Tail, 
if this were for the good of the Family, he did not ſee 
but ſuch Truſtee might lawfully join. 


But his Lordſhip referred it to the Maſter to {tate 
whether this was for the Good of the Family, 


The Maſter reported that the Son was in Treaty 
for the Marriage abovementioned ; that it was a bene- 
ficial Marriage for the Family, and that it was ne- 
ceſſary a new Settlement ſhould be made of the Eſtate, 
which could not be done without a Recovery. 


And now coming on upon the Maſter's Report, 
Mr. Vernon cited Sir Thomas Tipping's Cafe (a) where (#4 . 
the Father was Tenant for ninety-nine Years if he Caſe of Be, 
ſhould ſo long live, Remainder to Truſtees during the 8 
Life of the Father, Remainder to the firſt Son, Oc. 
There was no Iſſue of the Marriage, and the Truſtees 
joined with the Father in deſtroying the contingent Re- 


mainders, which was held to be no Breach of Truſt. 


Alſo he ſaid there was a later Caſe, where the Tru- Where a 
, | £4 5 e 
ſtee, againſt the Conſent of the Father, joined with the in Tail i 
firſt Son the Remainder-Man in Tail in ſuffering a Com- 232 
| f uent con- 

mon Recovery, and yet held to be no Breach of Truſt; 1 Re- 
for when ſuch Remainder was veſted in one of full Age, mainders are 

{ bf, : | 9 2 E not regarded 
a ſubſequent Remainder was not to be regarded; neither 


was it Aſſets in Law or Equity. 


6 X | Lord 
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De Term. F. Trin. 1719. 
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nn - 


Lord Chancellor : It might be greatly Miſchievous to a 
Family, if ſuch a Truſtee fhould ſtand out and not 
join with the Father and Son, in cutting off the old 
Settlement and making a new one; this is plainly for 
the Benefit of the Family, for by the now intended 
Settlement the Son is to be but Tenant for Life, inſtead 
of Tenant in Tail; ſo that it is a Means of preſer- 
ving the Eſtate longer in the Family; alſo the Wife 
of Mr. Vinnington the Father being dead, there is an End 
of the contingent Remainders by that Marriage; and 
as to any Remainders by another Marriage, no Remain- 
der not in eſſe ought to be ſo much regarded as this 
Remainder in Tail, which is actually veſted in Mr. 
Minnington the Son. 
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I berefore let the Truſtee join with the Father and 
Son, in order to the Barring this, and making a new 
Settlement, and let the Maſter direct a proper Convey- 
ance in which the Truſtee ſhall join. 5 


Then it was inſiſted, that the Heir of the Truſtee 
3 (though an Infant) was yet a Truftee within the ACt 
ee, (a) which enables Infant Truſtees to convey by Di- 
rection of a Court of Equity; and therefore it was 
prayed that the Infant Truftee might levy a Fine, 
1 which mult be good unleſs reverſed during his Infancy. 


Sed per Cur” I do not know how I can- direct the 
Judges or Commuthoners to take a Fine from an In- 
fant ; but let the Maſter direct a proper Conveyance *; 


44 * Sce this Reſolution affirmed by Lord Chancellor King in the Cafe 
14 of Townſend verſus Lawton, Vol. II. 


2 


Hinton 


De Term. J. Trin. 1719. 1 


Hinton verſus Pine. Cube 157, 
Lord Chan- 
cellor Parker. 


Mis Jane Pinke by her Will bequeathed ſeveral pe Legacy of 


cuniary Legacies, and (int al) gave i500 J. to 1550 l. to be 


laid out in 


her eldeſt Son, in Truſt to lay it out in a Purchaſe of Land ſhall be 
Lands in Fee, and to grant a Rent-Charge of 50 l. Fand, but if 
per Annum thereout to his Daughter the Plaintiff CODY 
Mary, the Wife of the Plaintiff Hinton for her ſeparate gen not! 


then not ſpe- 

Uſe, But cific, but 

| x 2 ſhall contri- 
bute in Proportion. Specific Legacy is what veſts by Aſſent of Executor. 


That if her ſaid eldeſt Son ſhould refuſe, or neglect 
to lay out 1500 l. in a Purchaſe and grant this Rent- 
Charge, then he to have but 500 J. of the Money, 
and the remaining 1000 J. to be laid out in the Pur- 
chaſe of an Annuity, as far as it would 80, for the 
ſeparate Uſe of the Daughter. 


There being in this Caſe a Deficiency of Aſſets, the 
Queſtion was, whether the 1 500 J Legacy, or at leaſt 
the 50 J. a Year Annuity, ſhould abate in Proportion? 


Ob; ected it ſhould not; becauſe it was ordered to 

be Lal out in Land, and 5 conſequently to be taken 

as a Deviſe of 133 by which Means it was be 

come a ſpecific Peviſe, as had been decreed by Lord 

Cowper in the Caſe of Burridge verſus Brazyl (a), and («) Vide an. 
as it was Land, it was of a different Nature, for it 
would deſcend to the Heir, Tc. 


Mr. Vernon cont” The Legacy is Money; and "= Mo- 
ney be deviſed to put one out an Apprentice, or an 
Annual Payment be deviſed out of a Perſonal Eſtate, 


theſe, on a Deficiency, ſhall abate in Proportion with 
the other Legacies, 


Lord 
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C40 De Term. J. Trin. 1719. 


Lord Chancellor : J agree this 1500 J. Legacy ſhall 
be taken as Land, but what the Legacy is, or how 
much is to be laid out in Land, is the Queſtion. 


The Legatee of the 1500 J. cannot ſay he has a 
Right to the 1 500 J. in Specie; indeed if the Money 
in ſuch a Hand were deviſed, this would be a ſpecific 
Legacy: A ſpecific Legacy is, where by the Aſſent of 
the Executor the Property of the Legacy would veſt, 


Specific As there is a Benefit one Way to a ſpecific Legatee, 
ee I mean, that he {hall not contribute; ſo there is a Ha- 
Respect the Zard the other Way; for Inſtance, if ſuch ſpecific 
bemalte Legacy (being a Teaſe) be evicted, or (being Goods) 
Reſpects it be loft or burnt, or (being a Debt) be loſt by the Inſol- 
a SA - vency of the Debtor, in all thele Cafes ſuch ſpecific 
a pecuniary Legatee ſhall have no Contribution from the other Le- 


gacy. gatees, and therefore {hall pay no Contribution towards 
them. 


Is it poſſible, ſuppoſing there were in the Preſent 
Caſe 1500 I. of the Teſtator's Money laid upon the 
Table, that the Plaintiff the Legatee ſhould ſay, I have 
a Right to this very Money in Specte * It not, then it 1s 
no ſpecific Legacy. 


But the Will ſaying that in Caſe of the Son's refuſing 
or neglecting to make this Purchaſe, then he is to have 
but 500 J. of the 1500 J. Legacy, and the Daughter to 
have the remaining 1000 J. therefore I take the Daugh- 
ter to be a Legatee for 1000 J. which is to abate in 
Proportion, and as far as it will go, to be laid out in 
an Annuity for the Plaintiff the Daughter for her Life 
and for her ſeparate Uſe. 


I | And 


De Term. J. Trin. 1719. 


6 


And Lord Chancellor ſaid, that though he could not 
come into the Reſolution of Lord Cowper in the Caſe 
of Burridge verſus Bradyl, yet if it were inſiſted on, 
he had ſuch a Regard for the Precedent as cited, that he 
would ſee the Decretal Order, but this not being inſiſted 
upon by the Client, it was decreed ut ſupra. 


Litton verſus Litton. 


[7 TTON Litton married Bridget Moſtyn with whom 
he had no Portion, but an ExpeCtation of a Real 
Eſtate, her Father Moſtyn having a Real Eſtate and but 
two Daughters. 


Litton Litton having no Iſſue by her, by his Will de- 
viſed 500 l. a Year to his ſaid Wife for her Life, 
iſſuing out of all his Eſtate, and ſubject to that Annuity 
gave his Real Eſtate to the Plaintiff Robinſon Litton, 
made his Wife Bridget Executrix and reſiduary Le- 
gatee, and ſoon after died. 


The Plaintiff Robinſon being Deviſee of the Real E- 
ſtate which was a very large one, upon the Re- 
preſentation (as was ſaid) of the Widow's Father, 
that the Perſonal Eſtate was very conſiderable, entred 
into Articles with the Defendant Bridget, that on her 
renouncing the Executorſhip, and delivering over the 


Caſe 138. 


Lird Chan- 
cellor 5 arker 0 


Intereſt for 
the Arrears 
of an An- 

nuity from 
what Time. 


Perſonal Eſtate to the Plaintiff Robinſon Litton, he in 


Conſideration thereof would indemnify the Defen- 
dant Bridget Litton from all the Debts of the Teſtator, 
and pay her an additional Annuity of 40 l. per Annum; 
the 540 J. a Year was to be paid free from Taxes Half- 
yearly; and by theſe Articles the Defendant Bridget 
agreed to accept of a Security for the 540 J. a Year 
out of Part of the Eſtate only. I 
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The Plaintiff Litton brought a Bill to be relieved 
againſt theſe Articles, as gained upon a Miſrepreſenta- 
tion of the Value of the Teſtator's Perſonal Eſtate, 
which in Reality proved to be 4000 l. leſs than the 
Teſtator's Debts amounted unto, and the Widow brought 
her Croſs Bill for a Performance of the Articles. 


But upon the Hearing of this Cauſe, it appearing 
that there was no falſe Inventory or Particular made of 
the Teſtator's Perſonal Eſtate by the Defendant Bridger, 
nor any Eſtimate given in of it, whereby the Plaintiff 


Robinſon Litton might be induced upon the Account of 


the Value of the Perſonal Eſtate to come into theſe 
Articles, and there being another Motive to the Plain- 
tiff Robinſon to enter into the ſaid Articles, (vix.) the 
Defendant the Widow's accepting the Rent-Charge 
of 540 l. a Year out of Part only of the Eſtate - 


Lord Cowper diſmiſſed the original Bill with Coſts, 
but as to the Widow's Bill ordered a Performance of 
the Articles, reſerving the Conſideration of Intereſt. 


The Maſter reported 820 J. due for the Arrears of 
the Annuity, and - thereupon Lord Cowper decreed In- 
terelt for the Arrears of the Annuity of 540 J. a Year 
from the very Day of Payment, and this Intereſt amount- 


ing unto about 80 J. Robinſon Litton appealed to Lord 


Chancellor Parker. 


And it was argued that this was a voluntary Gift of 
an Annuity by Will, not as a Jointure before Marriage, 
nor as a Purchaſe, neither was there any Clauſe of En- 
try or nomine Pænæ to intitle the Annuitant to Interelt ; 


that it could not be intended the Annuitant was to 


be paid at the very Day, but ſome Time was to be 
allowed; and if the Annuity were paid one Half-Year 
2 under 


as. 4 1 — „ * La 
a, 
e v1. 
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under another, it was ſufficient; for the Annuity was 
granted to iſſue out of the Land, and as the Rent of 
the Land mult be admitted to be well paid if paid one 
Half-Year under another, ſo ought the Annuity iſſuing 
out of theſe Lands. That if an Action of Debt were 
brought for this 2 or a Diſtreſs made for it, 
the Plaintiff in ſuch Caſe would not at Law have re- 
covered Intereſt; and why ſhould ſhe recover it in E- 
quity, eſpecially when the now Plaintiff offered to pay 
the Intereſt from the End of Half a Year after the 
Annuity became due? . 


That according to the Rule of the Court, in the Caſe 
of an Annuity, though granted for a Jointure, the In- 
tereſt ſhould be computed only from the Day when 
the ſubſequent Payment after the Arrear incurred be- 
came due. | 


On the other Side it was inſiſted that this Annuity 
was the Widow's Bread, and it muſt be admitted to be 
due at the Day of Payment, from which Day the Party 
who was to pay this Annuity, by with-holding it in his 
own Hand did Wrong, and ought to anſwer Intereſt ; 
at that Time the Widow might be neceſſitated to bor- 
row Money, and if ſhe borrowed Money muſt pay 
Intereſt for it, conſequently if liable to pay Intereſt, 
the ought by the {ame Reaſon to receive it. 


Cur”: Intereſt is a Thing pretty much in the Diſ- An Annuity 
pe left the Wife 
cretion of the Court; and ſince Lord Chancellor comper, by the Hue- 


that great Maſter of Equity, who heard the Circum- ons OD 


ſtances and Merits of the Cauſe, appointed the Defen- [tereſt iron 
dant Mr. Robinſon Litton to pay Intereſt from the very ** Py on 


a 5 8 which it was 
Day that £ became due, and ſince this appears to have payabie, and 
been the Widow's Bread, the Decree ſhall ſtand. ere 
His ſubſequent 
Day of Pay- 
ment after the A rears incurred. 
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His Lordſhip added, he did not approve of the Di- 
verſity that the Intereſt ſnould only be carried from 
the Half - Vear after the Default of Payment; for ſup. 
poſing the Payment were but yearly, ſhould it carry 
intereſt but from a Year after the Expiration of the 
Year, when what became due for this Annuity was all 
the Widow had to ſubſiſt upon? i 

Sed Quere as to this; for it ſeems the Arrears ſhould 
carry Intereſt only from the firſt Day of Payment next 
after the Arrears of the Annuity became due, if pay- 
able Half-yearly, then from the next Half-Year Day; 
if Quarterly, then from the next Quarter-Day, and 
ſo has been the common Rule in theſe Caſes ; but the 
Hardſhip of the principal Caſe (though untruly ſug- 
geſted) and the Weight of Lord Cowper's Decree before 
whom the whole Merits of the Cauſe were heard, 
ſeemed to influence the Court in this Matter. 


Caſe 159. 770 111 

3 Farrington verſus Knightly. 

cellor Parker. 

4 _ Nthony Upton late of Lincoln's Inn Eſq; made his 
8 566. Will, by which (int al) he declared as to his 
= Exccuto! Perſonal Eftate (if he ſhould leave any) that he gave 


preſs Le- 50 l. thereof to his Brother A. 50 J. to his Nephew B. 


ol: eacy, a. and made the ſaid A. and B. Executors, and gave 20 s. 


nextof Kin, à- piece to others of his Relations, ſeveral of whom 


' 
j 1 l Dif- i . 0 
. "ofition of Were his Brothers, Nephews and Nieces, and as ſuch 


19 he phe 3 his next of Kin in equal Degree within the Statute of 
14 438 tne Surplus a . . . = 

bill; Keoeed ro be Diſtribution, after which the Teſtator abruptly broke 
| i. Þ? N. be © . a * : 
. diftributed.* off without ſaying, In Witneſs whereof, &c. or making 


[ any : 


* Vid: the Caſes of Rachfield verſus Careleſs, the Duke of Rutland 
verſus Ducheſs of Rutland poſt, accord. ſed vide the Caſe of Attorney 
General verſus Hooker poſt, where Lord King was of a contrary Op!- 
nion, conceiving that where the Executor and next of Kin had each of 
them a Legacy, the undiſpoſed Surplus would by Law belong to the 
Exccutor, and he ſhould retain it. | 
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1200 l. 


All the Will was written with the Teſtator's own 
Hand, though not ſigned by him, and was proved in 


the Spiritual Court as his Will. 


They who were in equal Degree of Kindred with 
the Executor's brought this Bill to have their Shares 


of the Surplus, according to the Statute. 
Mr. Vernon for the Plaintifls: The Cafe which ſtands 
foremoſt in the Court upon this Head, is that of Foſter 


any Diſpoſition of the Surplus, which amounted to about 


— — > 


(a) and Munt, where expreſs Legacies were given to (e) x Vern. 
the Executors, and likewiſe to the next of Kin; and ** 


it was decreed ſuch Executors were but Truſtees of the 
Surplus for the next of Kin; for where a Legacy is 
given to an Executor, if he was to have the Surplus 
likewiſe undiſpoſed of by the Will, it would be giving 
him all and ſome. 


Nay, It has been held in this Court, that where 
there were two Executors, and an expreſs Legacy was 
given to one of them only, this ſhould exclude them 
both from the Surplus; which is ſtronger than the prin- 
cipal Cale where Legacies are given to both the Execu- 


tors, and even in the Caſes of the Ducheſs of (b) Beau- () Ante r 14. 
fort, (c) Ball verſus Smith, Littlebury verſus Bulkley, (c) 2 Vern, 
Proof was admitted to ſhew it to have been the Inten- 75. 


tion of the Teſtators, that though the Executors had 
expreſs Legacies, yet they ſhould likewiſe have the un- 
diſpoſed Surplus; but it would have been altogether 
unneceſſary to prove ſuch Intention, if the Executors 
were of Courſe to have had the Surplus. 


But further, this Caſe is the ſtronger, in as much as 
the Will is left imperfect without ſigning, and breaks 
oft abruptly ; whereas if the Teſtator had lived to finiſh 
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it, 4 is not to be ſuppoſed but he would have provided 


for thoſe who were as near of Kin to him as the Ex- 
ecutors themſelves. 


On the other Hand Sir Robert Raymond for the De- 
fendants admitted it to have been formerly the current 
Opinion, that where an expreſs Legacy was given to an 
Executor, and no Diſpoſition made of the Surplus, the 
Executor was but a Truſtee of {uch Surplus for the next 
of Kin; but ſaid of late the Reſolutions had been 
otherwiſe ; that accordingly it was ſo reſolved in the 
Cale of Ball and Smith by Lord Harcourt on great 
Conſideration and View of all the Precedents; 
though it was true in that Caſe the Wife was Ex- 
ecutrix, That to the {ame Effect was the Reſolution 
of the Houle of Lords in the Caſe of the Ducheſs of 
Beaufort, and that of Littlebury verſus Bulkley. 


And as to what had been objected, that unleſs the 
Executor {ſhould be held a Truſtee of the Surplus, it 
would be giving him all and ſome; he {aid where a 
Will gives the Executor an expreſs Legacy, it may 
well be intended by the Teſtator, that in all Events the 
Executor ſhall have his Legacy, although there ſhould 


come out to be no Surplus; but that if any Surplus 


ſhall remain, the Executor {hall have that Surplus allo. 
That the Teſtator by making one his Executor does 


thereby give him all his legal Intereſt in the Perſonal 
Eſtate. 


That the Statute of Diſtribution could not take 
Place or have any Efteft where there was a Will or an 
Executor; foraſmuch as that Statute operated only upon 
Inteſtates Eſtates, and the Party cannot be {aid to die 
Inteſtate where he has made an Executor, and declared 
that this is his Mill; and as the prelent Cale was not 
within the Statute of Diſtribution, 1o, independant nw: 

I 0 


1 — 23 
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of there could be no Diſtribution; and as often as the 


Spiritual Courts attempted to make any, the Courts (% Vide an- 
| te Petit ver- 


ſus Smith, 


and Vol. II. 
Edwards verſus Freeman, 


at Weſtminſter (a) prohibited them. 


Again, in making Diſtribution upon the Statute, it 
could not be doubted but the Spiritual Court had a 
concurrent Juriſdiction with the Court of Equity: 
Now in this Cale there being an Executor, no Diſtri- 
bution could be made in the Spiritual Court. On the 
Contrary, 


This Will proved in the Spiritual Court, and appear- 
ing under the Seal of the proper Court which had the 
Juriſdiction thereof, it was now to be intended and 
looked upon as a compleat Will; and he cited a Cafe, 
where upon a Will which gave the Executor an expreſs 
Legacy, an inferior Court of Equity (I think that of 
Cheſter) was compelling the Executor to make a Diſtri- 
bution ; but the Court of C. B. granted a Prohibition; 
allo the Cale of Coleſworth verſus Brangwin (), where 
a Man made two Executors, giving only one of them 
a Legacy, and made no Ditpolition of the Surplus; 
after great Conſideration had of the Point, Lord Com- 
per decreed the Surplus equally to both the Executors ; 
and to the ſame Purpoſe was cited the Cafe of Rawlins 


verſus Powel (b). Beſides, that if an expreſs Legacy (0) Ante 92. 


was to bar the Executor from having the Surplus, in 
this Cafe there being expreſs Legacies given allo to the 
next of Kin, it was but juſt they ſhould be barred in 
like Manner. 


In the laſt Place, as to the Cale of Foſter verſus 
Munt, he obſerved that the Refolution there was 


grounded 


(% Precedents in Chancery 323. ſaid to be decreed by Lord Har- 


court. But there no Demand appears to have been made by the next of 
Kin; the Bill being brought by one Executor againſt the other. 
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4 cas De Term. J. Trin. 1719. 
„ grounded upon the Fraud made uſe of by the Execu- 
5 tors in prevailing with their Teſtator to make his Will 
„ {a)Anter1b. at a (a) Tavern. 
5 Mr. Vernon in Reply: In Foſter and Munt's Cale there 
„ was not the (*).leaſt Proof of Fraud; neither ought any 
1 Will to be ſet aſide in Equity for Fraud, as was ſaid 
* by the Lord Cowper in the Cale of (/) Goſs verſus Tracy; 
1 for if the Teſtator be impoſed upon in the making of 
„ his Will, then it is not his Will. 
5 8 He alſo cited (b) Vatchell's Caſe, where one made 
WW Chancery TWO Perſons Executors, and gave them Legacies without 
Wn 19. diſpoſing of the Surplus; but as two of his Children 
1 were looked upon to be Baſtards, he gave them 20 s. a- 
i piece in full Bar of all their Claim and Pretenſions to 
. any Part of his Eſtate; and the late Maſter of the Rolls 


x let both them and the reft of the Teſtator's Children 
= in for the Surplus of the Perſonal Eſtate, ſaying this 
Wn was Digitus Dei ; but in the Houſe of Lords upon an 
3 Appeal, though the other Children were allowed their 
WW Share of the Surplus, vet the two Sons to whom 20 5. 
I a, piece was given in Lieu of their Claim, were not 
admitted to have any Share thereof. 1 


18 Lord Chancellor : I do not take it to be a Rule, that a 
* Will is not in any Caſe to be ſet aſide in Equity for 
1% Fraud; for I lately ſet aſide ſuch a Will for Fraud my- 
ſelf in the Caſe of one () Bransby; I mean, I decreed 
the Executor who gained the Will, to be but a Tru- 
ſtee. An Executor from his Name is but a Tru- 
4 ſtee, 
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4 (*) So faid alſo by Lord Harcourt in the Caſe of Ball verſus Smith, 
| 2 Vern. 678. & vide Precedents in Chancery 567. (T) Ante 287. 
ſed Quære, for the contrary ſeems to have been affirmed in that very 
Caſe by Lord Cowper, (**) Bransby verſus Kerridge, decreed Novem- 
ber 14, 1718. But this Decree was in March 1727 reverſed by the Houle 
of Lords, and the Bill on which it was founded diſmiſſed. 
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ſtee, he being to execute his Teftator's Will, and tbere⸗ 
fore called an Executor. In the preſent Cafe the Te- 
ſtator is not to be looked upon as dying Inteſtate, but 
to have made the Executor a Truſtee of the Surplus; 
and this is the Reaſon why the Spiritual Courts cannot 
compel a Diſtribution, becauſe they cannot inforce the Ex- 
ecution of a Truſt. Indeed in the Caſe of a Wife it has 
been heid, that where ſhe is Executrix and has a Legacy, 

and there is no Diſpoſition of the Surplus, ſhe ſhall 
have it; but I do not hear any Precedents cited that. go 
further. This differs from other Caſes, by ſeaſon 
that the Will ſeems to be left incompleat. It had been 
natural for any Teſtator, (eſpecially for a Lawyer, as 
this was) to have ſaid, © In Witneſs whereof I have 
ſet my Hand.” And this Will though it has a Date, 
yet it is not ſigned, nor has it the uſual Concluſion, ſo 
that (probably) if the Teſtator had not been inter- 
rupted, he would have gone on and diſpoſed of the Sur- 


plus; but as he has not done ſo, it ſeems to be left 


undiſpoſed of; for which Reaſon it ought to go according 
to 5 Statute of Diſtribution, as I think it would, if the 
Clauſe of a Will diſpoſing of the Surplus was raſed and 
become not legible: &; is Tight proper the Law ſhould 
be ſettled one Way or other in this Cafe, though no 
great Matter which Way, ſo it be but known. For 
me to ſay in this Caſe that the Executors ſhall have the 
Surplus, would be to make Way for reverſing Multi- 
tudes of Decrees which have ordered a Diſtribution of 
the Surplus in like Cafes, and occaſion great Confuſion, 
I will conſider of the Caſe, and be attended with Pre- 


cedents, and will endeavour as far as I can to ſettle this 
Point. 


Accordingly (a) ſome Time afterwards, each Party («) June 20, 


having attended the Lord Chancellor with Precedents, 


and his Lordſhip having taken Time to conſider of 
them, delivered his Opinion, that the Executors having 
a4 an 
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De Term. J Trin. 1719. 


$50 


(a) Prece- 
dents in 


Chancery 
81. 


(5) 2 Vern. 


(c) 2 Vern. 


425. 


(d) Prece- 
dents in 
Chancery 
182. 


an expreſs Legacy of 50 l. each, ſhould be Truſtees 
of the Surplus of the Perſonal Eſtate for the next of 
Kin, according to the Statute of Diſtribution. 


His Lordſhip took Notice of the Precedents with 
which he had been attended: And 


Firſt, As to the Cale of Foſter and Munt, the Decree in 
that was not founded upon the Fraud, but the Court de- 
clared that the Will excluded the Executors from the Sur- 
plus of the Perſonal Eſtate by having given them 10 J. « 
piece for their Care and Pains ; and the Teſtator by 
{aying that the Executors ſhould have 10 J. a- piece for 
their Care, Oc. plainly implied they ſhould have no 


more. 


Secondly, Earl of (a) Briſtol verſus Hungerford, 9 Gul, 
z. by Sir 70hn Trevor Maſter of the Rolls, where there 
was an expreſs Legacy of 100 J. to the Executors with- 
out diſpoſing of” the Surplus; and his Honour decreed, 


that this Legacy to the Executors created a reſulting 


Truſt of the Reſidue of the Perſonal Eſtate for the 


next of Kin. 


Thirdly, (b) Bayly verſus Powell in 1698, by Lord 
Sommers, Legacies to all the next of Kin of the Te- 
ſtator, and a {mall Legacy to the Executors; in that 
Caſe decreed the Executors to be Truſtees. 


Fourthly, (c) Randal verſus Bookey, January 10. 13 
WW. z. by Lord Keeper Wright, The Teſtator made his 
Wife Executrix, and gave her an expreſs Legacy; the 
Wife decreed a Truſtee of the Surplus, according to the 
Statute of Diſtribution, 


Fifthly, (d) Ward verſus Lant, Hill. 13 N. z. by Lord 
Keeper Wright, The Teitator made his Wife Executrix 


4 to 


— 
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to whom he gave ſome Legacies, and hereupon the was 
decreed to diſtribute the Surplus. 


So that as to what has been ſaid (2) heretofore, that (% By Lord 
there was but a ſingle Precedent of the Wife's being NE TIE. of 
left Executrix and having an expreſs Legacy given her, Ball verſus 
wherein ſhe was declared to be but a Truſtee for the 12 678 


Surplus us: 


Lord Chancellor ſaid he had now ſeen ſeveral of 
thole Decrees, and that they made no (b) Difference 00 5 
where the Wife and where a more remote Relation had Lord Cooper 
the Bxecutorſhip ; for that {till in all thoſe Caſes, if there - me 
was no expreſs Diſpoſition of the Surplus, the Executor, Grow 


whoever it was, had heen looked upon but as a Tru- Dh: of 
ſtee, with Reſpect to ſuch Surplus, for the next of Kin. 2% Lan- 


And his Lordſhip ſaid, that he had ſpoke with Mr. 
Vernon in his Life- Time“ upon this cube, who {aid 
that there had been ſo many Decrees upon the Point 
where a Legacy was given to an Executor and no Diſpo- 
ſition of the Surplus, that the Executor was but a 
Truſtee of ſuch Surplus, and this Point had been there- 
by ſo fully eſtabliſhed, that he did not think it worth 
while to take Notice of any latter Decrees of this Na- 
ture; apprehending it to be a Principle as much fixed, 
as that F ee· Simple Land ſhould deſcend to the Heir. 


His Lordſhip likewiſe 3 Notice of he Precedents 
Which had nan left with him by the other Side. As 


Firſt, The Ducheſs of Beaufort's Caſe, February 24, 
1709, where the firſt Duke of Beaufort gave the Ule 
of his Plate to his Ducheſs for Life, whom he made 
Executrix, and afterwards gave the Plate to his Grand- 


lon the late Duke, without Diſpoſing of the Surplus; 
| and 


Mr. Vernon died the February before this Decree was pronounced. 
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(a) Mich. 
1 


(b) 2 Vern, 
678. 


ny: decreed by Lord Cowper that the Ducheſs was but 


a Truſtee as to the Surplus, for the next of Kin; but 
reverſed by the Houſe of Lords; the Reaſon of which 
might be, becauſe this was not properly a Deviſe to 
the Ducheſs of the Uſe of the Plate, but rather an 
Exception or Relervation to the Ducheſs, a Devile 
of the Plate to the Grandſon, reſerving the Ule there- 
of to the Ducheſs the Bieri for her Life. 


Secondly, (a) Weſtcomb verſus Jones, Mich. 10 Anne, 
by Lord Keeper Harcourt, where a Leaſe for Years was 
bequeathed to the Executrix for Life, with Remainder 


over to J. S. and decreed that the Executrix was not 


barred of the undiſpoſed Surplus; and this his Lord- 
{hip held might be ſo, within the Reaſon of the Ducheſs 
of Reanfort's Cale ; for it being an Exception or Reſer- 
vation of the Term to the Executrix for her Life, it 
was not properly a Deviſe to the Executrix, and conſe- 


ITO no Bar. 


Thirdly, (b) Ball verſus Smith, Hill. 10 Anne, by Lord 
Keeper Harcourt, One deviſed ſome Plate to his Wife 
which ſhe had as Executrix to her former Husband, and 
two other Pieces of Plate, in Lieu of, and Recompence for 
fome other Plate which likewiſe had belonged to his ſaid 
Wife as Executrix to her former Huſband, but which the 


Teſtator had himſelf diſpoſed of; and made no Deviſe 


of the Surplus: Decreed, this ſhould not bar the Wite 
of the Surplus of the Teſtator s Perional Eſtate, for 
this Reaſon, the Deviſe to her of the Plate which ſhe 
before was intitled to as Executrix of her former Hus- 
band was void, the ſecond Huſband having no Power 
to diſpoſe of that by his. Will, * though he might do it 
by Act executed in his Life-Time ; ; alſo as to the De- 
vile to her of the other Plate, in Lieu of, and Recom- 
pence for what he had diſpoſed of in his Life-Time, 
| I Ol 


* But by the Report of this Caſe, 2 Vern, Lord Harcourt ſaid he was 
content to have it conſidered as a Legacy given by her Husband. 
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out of that which belonged to her as Executrix, it 
muſt be reaſonable to conſtrue this as a Reſtitution ra- 
ther than a Gift. 


His Lordſhip ſaid there were ſeveral other Prece- 
dents on each Side, but theſe he thought to be the moſt 
material. 


That as to the Reaſon of the Caſe it was moſt 
plain, the making a Perſon Executor ought not to a- 
mount to a Gift of the Teſtator's Perſonal Eſtate; 
it was no more thah making him a Truſtee, the very 
Word Executor importing ex vi Termini that he 
was only appointed to execute the Will, and to have 
nothing but the Management of the Perſonal Eſtate. 


That this was demonſtrable by a very common Caſe: 
As if I make 4. my Executor, and lay no more, and 
A. dies Inteſtate, without diſpoſing in his Life-Time of 
this Perſonal Eſtate, (b) my next of Kin, and not the G V ide po 


. a | 1: : Duke of Rut- 
next of Kin of my Executor, ſhall have Adminiſtration land verſus 
de Bonis non, together with all my Perſonal Eſtate. ——_ 


Whereas were I to make 4. my Executor, and alſo 
give him my Perſonal Eſtate, and die, and afterwards 
my Executor ſhould die inteſtate, without diſpoſing of 
my Perſonal Eſtate, the next of Kin and Adminiſtra- 
tor of my Executor ſhould have this Perſonal Eſtate, and 
not my next of Kin, which is a Demonſtration, that 
the making a Man Executor is not giving him the Per- 
lonal Eſtate; for in the one Cafe only, where the Per- 
lonal Eſtate is given to the Executor, on the Death of 
ſuch Executor, ſhall his next of Kin have the Perſonal 
Eſtate, but not in the other. ; 


That the Executor is but a Truſtee, and {uch, as 
well with Regard to the Legacies given by the Will to 
7 B 2 
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(% Pot à (a) third Perſon, as to the reſt of the Perſonal 
Wind verſus 


Albone, 


ſuch Executors ſhould have all and ſome. 


Eſtate, is plain, in that if the Teſtator by Will gives 
a Legacy (ſuppoſe the Legacy of a Horſe) to J. S. 
and dies, {till the legal Property of this Horſe is in the 
Executor, as much as the legal Title to the reſt of the 
Teſtator's Perſonal Eſtate, and ſuch legal Property of 
the Horſe continues in the Executor until he aſſents to 
the Legacy. 


By the Statute of Diſtribution the Succeſſion to the 
Perſonal Eſtate is as much ſettled and fixed in the next 
of Kin (where it is not diſpoſed of by the Will) as by 
the Common Law the Title to the Real Eſtate is 
fixed in the Heir at Law, if not given away by the 
Will; and therefore it might in Reaſon be a Queſtion, 
even if there were no expreſs Legacy given to the Ex- 
ecutors, nor any Diſpoſition of the Surplus by the Will; 
for it ſeems within the Reaſon of the Caſe, where a 
Man by his Will deviſes his Real Eſtate to J. S. for the 
Payment of his Debts, after Payment thereof the De- 
vilee is clearly but a Truſtee for the Heir. 


Even ſo by making an Executor, I make him a Tru- 
ſtee of my Perſonal Eſtate for the Payment of my 
Debts ; and if I do not give him the Surplus, why 
{ſhould not ſuch an Executor pari ratione be a Truſtee 
for my next of Kin? But this may be carrying it 


too far. 


However, where the Teſtator by expreſs Words has 
{aid that his Exccutors ſhould have 50 J. a- piece out of 
his Perſonal Eſtate, it were offering Violence to the 
Will, for a Court of Equity to ſay ſuch Executors 
ſhould not only have 50 J. a- piece, but all the Reſt of 
the Perſonal Eſtate; this would be indeed ſaying, that 
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An Executor has nothing in his own Right, but what 
is expreſly given him by the Will, and ſo differs from 
an Heir who is ſeiſed in his own Right; and it is moſt 
reaſonable, that where a Teſtator gives his Perſonal E- 
ſtate from his neareſt Relations, he ſhould ſay ſo, elſe 
why ſhould it be preſumed? Beſides this Caſe is the 
ſtronger, in regard the Will is plainly an imperfect and 
unfinithed Will; and it is not to be imagined but that 
if the Teſtator had compleated it, he would have given 
a Competency to his next of Kin, which he has here 
not done. 


Upon the whole ; here being an expreſs Legacy of 
50 l. to each of the Executors, and no Diſpoſition of 
the Surplus of the Perſonal Eſtate, the Executors are 
but Truſtees with Reſpect to ſuch Surplus, which muſt 


go to the next of Kin, according to the Statute of 
Diſtribution. | 


Sir Matthew FJeniſon verſus Lord cite 160 


770. Maſter of the 
Lexington. Na of 


Tenant for three Lives to him and his Heirs, aſ- J. S. Leſſee 


of Land to 


ſigns over his whole Eſtate in the Premiſſes by him and his 


Leaſe and Releaſe, to J. S. and his Heirs, reſerving a Heirs for 


three Lives, 


Rent of 10 J. a Year to the Aſſignor, his Executors, afigns the 
Adminiſtrators and Aſſigns, with Proviſo that upon Non- whole E. 


ſtate, reſer- 


payment the Aſſignor and his Heirs might re- enter, and ving a Rent 
the Aſſignee covenants to pay the Rent to A. the Al- . 2 
ſignor, his Executors and Adminiſtrators. 23 

| | N Yo 

ecutors and not his Heir are entitled to the Rent, 


Objected, This Rent reſerved comes in Lieu of Land, 
and as the Land would have gone to the Aſſignor and 
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(a) 1 Init, 
47. a. 


(b) 2 Saund, 
361, 367. 


his Heirs, ſo ſhall the Rent, and this is further explained 
by the Proviſo, which ſays the Aſſignor and his Heirs 


ſhall enter. 


On the other Side I inſiſted, that the Aſſignor having 
parted with his whole Eſtate for all the three Lives, 
he had no Reverſion left in him to which the Rent 
could be incident; and therefore it being by expreſs 
Words reſerved to the Executors, it ſhould go to 
them for the three Lives. That in Cafe one ſeiſed in 
Fee ſhould leaſe the Premiſſes for Years, reſerving a Rent 
to the Leſſor and his Executors, this would prevent the 
Rent from going to the Heir, though he had the Re- 
verſion, and the Rent in ſuch Cate would (a) ſink 
after the Death of the Leſſor, and would not go to the 
Executors, becauſe they would not be intitled to the 
Reverſion to which the Rent was incident: So if Te— 
nant for three Lives were to make à Leaſe for Vears, 
reſerving a Rent to him and his Executors, it would not 
go to bis Heir, neither to his Executors; but in the 
Principal Caſe, there being no Reverſion to which the 
Rent was incident, it might be reſerved to the Exccu- 
tors. For 


That when the whole Eſtate was granted away, re- 
ſerving a Rent, the Reſervation of the Rent was like 


a new Grant from the Aſſignee, and there was no 


Doubt but a Rent might be granted or aſſigned to one 
and his Executors for three Lives. That in Sache verel (b) 
and Frogate's Caſe, where a Man ſeiſed in Fee leaſed 
the Premiſſes, reſerving a Rent to himſelf, his Execu- 
tors and Adminiſtrators during the Term, it was the 
Words | during the Term | which made it a good Reſer- 
vation to the Heir. 


Cur”; Tt is a plain Caſe and no need of mooting it; 


here is no Reverlion to the Aſſignor, and the Rent is by 
2 exprels 
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expreſs Words reſerved to the Executor, the Proviſo is 
the Heir to enter is not material, as long as the Reſer- 

vation of the Rent is to the Executor, for in ſuch 
Caſe the Heir is a Truſtee for the Executor; fo diſ- 
miſs the Bill with Colts. 


Afterwards (a) this Matter came on again by a Bill in, 
of Interpleader of the Duke and Duchels of Rutland s N 
Daughter, Heir and Executrix of Lord Lexington; 

at the Hearing of which, Sir Matthew Jenniſon made 

Default; and Lord Chancellor King aid, that if the 
Reſervation were void, yet the Covenant mult be 
plainly good, which was to pay the Rent to the Exe- 
cutors and Adminiſtrators of A. the Aſhgnor ; but the 
Court inclined that here being no Reverſion, the Rent 
during the three Lives might be well reſerved to the 
Executors; and at Length decreed it to the Execu- 
tors. 


Baugh verſus Holloway. | Caſe 161, 
| Lord Chan- 
cellor Parker. 


NE makes his Will and (in' a/) deviſes Lands to One of the 

A. and his Heirs, in Truſt to pay the Teſtator's ae wirt 

Heir at Law 200 J. and there are three Witneſſes to Will is a | 
the Will, one of which is A. himſelf the Deviſee of thely FOES. 
Lands. Land; Whe⸗ 


ther not a 
_ good Witneſs, if he aliens the Land without Covenant or Warranty ? 


The Heir brings his Bill to impeach the Will for 
Want of three credible Witneſſes, in Regard A. the 
Deviſee of the Land is not a credible Witneſs, but a 
Party intereſted . 


Whereupon Sir Robert Raymond obſerved, that it had 
been determined in the Caſe of (a) Hildrard verſus (a) Carth, 
Jennings by Lord Chief 3 Holt, that the Will as“ 
238 to 


Tang; — N 18 , - nk 
— YES 2, — —— —— — 


— 
r 


TEM 
ERP 
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to this Deviſe only, was void, and then 4. would be 4 


(a). I good Witneſs as to the Reſt (a) of the Will. 


—— — 


Nay, that even with Reſpect to the Lands deviſed 
to A. if 4. had aliened fuch Lands without any Cove- 
nant or Warranty, or had not by taking the Rents and 
Profits been liable to Account, he would, according to 
the above mentioned Relolution, have been a good 
Witneſs to the whole Will; juſt as if 4. had been a 

(5) Swind. Legatee of Money, and (6) had releaſed the Legacy, 
ub kara. there could in ſuch Caſe (as every Day's Experience 
ſhews) have been no Objection to his Evidence. 


The Court ſaid nothing as to this Point, but that 
the Heir ought to have conteſted the Will at Law; and 
if it had been adjudged againſt him there, (viz,) that 


the Will was good, then he might have come here for 


the 200 J. wherefore retain the Bill for a Year from 


Michaelmas Term next, that the Plaintiff may have two 


Aſſizes to try this Will, but let the Plaintiff pay the 
Defendant his Colts, 


Caſe 162. Marlow verius Pitfeild. 


%%% ..- | 
rows Money INE Pitfeild an Infant, whoſe Eftate was conſider- 


during his able, but conſiſted chiefly of a Reverſion after 
Infancy, and | 


applies it to his Father's Death, having married without his Father's 
Og. Content, was thereupon diſcarded by him, and forced 


ries, and af- to take a Houle for himſelf and his Wife. Not long 
wards co- 


ws after this he attained his full Age, and having during his 


Age deviſes Infancy borrowed Money (which Money 1o borrowed 
is Lands 


for Payment amounted to 130 |.) and therewith bought {ome Ne- 
of his Debts; ceſſaries, made his Will, deviſing his Real Eſtate to 
this Debt 3 "Ih 

contracted Truſtees for the Payment of his Debts with In- 


during In- tereſt, 


ſancy is 
within the | The 
Truſt, 


> FILE 
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The Queſtion was, whether the Monies actually ad- 
vanced to the Teſtator Pitfeild during his Infancy were 
to be paid within this Truſt? 


His Honour the Maſter of the Rolls took Time to 
conſider of it, and now gave his Opinion that this 
Money actually lent to the Teſtator, though during 
his Infancy, was within the Truſt and ought to be 
paid. 5 


Firſt, The Court admitted that if an Infant be ſued 
in an Aſumpfit for Money lent him during his Infancy, 
the Defendant may plead Non aſſumpfit, and give the In- 
fancy in Evidence, which demonſtrates that the Promiſe 
or Contract is void, and therefore to be given in Evi- 
dence on Non aſſumpſit, as was reſolved by Treby Chief 
Juſtice. (a) And the Diverlity is betwixt the Deed or (-) Sk. 
Bond, and the bare Promiſe of an Infant ; for though _— 
the latter be merely void, ſo as to enable the Defendant 
to plead Non aſſumpfit, yet in Cale of the former, the 
Infant cannot avail himſelf of the Plea of Non eſt Fac- 
tum, but mult plead his Infancy. 


Secondly, Though the Law be, that if one actually Infant bor- 
lend Money to an Infant, even to pay for Neceſſaries, CT 
yet as the Infant in ſuch Cale may waſte and miſapply towards Pay- 
it, he is therefore not liable, according to the Reſolu- Hebt, . 
tion in Salt. 279. it is however otherwiſe in Equity; Neceſſaries; 
for if one lends Money to an Infant to pay a Debt for — caps 

| , pay this in 
Neceſſaries, and in Conſequence thereof the Infant does N 
pay the Debt, here although he may not be liable at 
Law, he muſt nevertheleſs be ſo in Equity; becauſe 
in this Caſe the Lender of the Money ftands in the 
(b) Place of the Perſon paid, viz. the Creditor for 9 


Neceſſaries, and ſhall recover in Equity, as the other us Le. 
ihould have done at Law. 


Thirdly, 
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a. 


* 


uns. 


Thirdly, His Honour thought that as Equity ſhould take 
Care of Creditors, ſo it ought to ſhew it's Concern for 
Infants, and not give any Encouragement whereby theſe 
might be drawn in during their Infancy to take up ſuch 
Sums as might rum them; and therefore had there 
been in the Principal Cale the leaſt Circumſtance of 
Fraud, or had the Money been advanced to ſupply 
the Infant's Extravagancies, he ſhould have been of + 
different Opinion; but here the principal Sum being 
but 130 J. and the Infant's Eſtate conſiderable, and he 
being on his Father's Diſpleaſure left deſtitute and 
obliged to borrow Money for his neceſſary Support, it 
could not be imagined but had the Teſtator been now 
living, and been asked the Queltion, whether the 
Debts which he had actually and without Fraud con- 
trated, ſhould be paid within the Truſt? He would 
have {aid that they ought to be paid. 


Wherefore conſidering all Circumſtances, and parti- 
cularly ſince he did not barely deſire that his Debts 
{hould be paid, but with Intereſt allo (which is unuſual); 
it was decreed, that this Money actually lent as afore- 
ſaid, though during the Teſtator's Infancy, was within 
the Truſt, h 


abs... Ex parte S$a/kel/d. 


Lord Chan- 


Though 5 | EY 
8 Alkeld was a Clothier in Town, and Hale made Cloth 


comes into a in Wiltſhire; Salkeld was indebted to Hale in 180 J. 


Commiſkton 


of Bank- for Cloths, and afterwards by Bill of Sale aſſigned over 
ruptcy, and theſe Cloths int a to his Father-in-Law Fackſon to- 


proves his 


Debt, and Wards Satisfaction of a Debt pretended to be due from 


is prevailed : 
Pe DIM to Jackſon. 
Aſſignee, 2 Hale 


(being in- — — N a 
formed that otherwiſe he ſhould loſe his Debt) yet if the Bankrupt has no Eſtate, the Credi- 
tor may take the Bankrupt in Execution, if he will waive any Benefit of the Statute, 
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Hale brought an Action at Law againſt Sakkeld, and 
having obtained Judgment took him in Execution on 
a Ca. Sa. and this was about two Years ſince; an Act 
was made the (a) laſt Seſſions, whereby a Bankrupt, in 
Caſe he ſurrenders himſelf, be examined, and four 
Fifths in Value and Number of his Creditors ſign his 
Certificate, and teſtify their Conſent, ©. is to be dil- 
charged. | 


After this, the Bankrupt's Father-in-Law takes out 
a Commilhon of Bankruptcy againſt Salkeld, under 
which Hale is prevailed on to come and be Aſſignee, 
being told that otherwiſe the Bankrupt's Father-in-Law 
would {ink the Eftate and get him diſcharged. 


It proved that the Bankrupt's remaining Eſtate was 
but ſome few Shillings, and tome deſperate Debts. 


Salkeld the Bankrupt petitions that he might be diſ- 
charged out of Execution, ſince Hale, at whoſe Suit he 
was taken in Execution, had come into the Commiſſion, 
and proved his Debt, nay was the Aſſignee under the 
Commiſſion, and that this had been often ſettled; nor 
could it make any Diverlity, whether the Bankrupt's E- 
ſtate was great or ſmall, for the Creditors could have but 
all : That though Hale had propoſed waiving all Benefit 
and Advantage accruing-from the Commiſſion, yet this 
was now too late, he having come in under it, proved his 
Debt, and conſented to be Aſſignee, which was a plain 
Election to proceed this Way, and being once made 
could not be waived afterwards. 


On the other Side it was inſiſted, that if Fraud ap- 
peared on the Bankrupt's Side, and an honeſt Debt on 
the Creditor's, Equity ought not to interfere in Pre- 
| A D— judice 
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judice of the honeſt Creditor, and in Favour of the 
fraudulent Bankrupt ; which Lord Chancellor admitted, 


That here was Fraud apparent, when the Bankrupt's 
Father-in-Law took out the Commiſhon, which muſt 
be intended in Favour of the Bankrupt, and not of his 
Creditors ; whereas the Creditors Good is the proper 
End of ſuing out Commiſſions. 


The Reaſon That it might be thought neceſſary Hale ſhould 
of a Credi- O 


tor's coming Prove his Nebt before the Commuthoners in order to 
in under the | 


Cana oppole the Bankrupt's Diſcharge ; and this was held to 


nd proving be reaſonable by Lord Chancellor. 
is Debt, DS 


may be to oppoſe the Bankrupt's being diſcharged. 


That the Reaſon of it's having been frequently ruled 
that a Creditor could not come in before Commilhoners, 
and then detain the Body of the Bankrupt in Priſon, 
was, becauſe it would be unconſcionable the Creditor 
ſhould detain the Bankrupt's Body in Cuſtody for 
Non-payment of his Debts, and yet ſeiſe all his 
Eſtate wherewith he was to pay them; but this Cale 
differed, the Bankrupt having no Eſtate left to ſeiſe, 
in Regard all had been before made away by the Bill of 
Sale to his Father-1n-Law. 


No Election Ihat another Reaſon why the Creditor {hould not 


in Caſe of a . . . 
Creditors detain the Bankrupt's Body in Priſon for a Debt, 


coming in was becauſe by coming into the Commiſſion the 
under the 


Commilſion Creditor elected to have the Benefit of the Bankrupt's 
e jk Eſtate towards ſatisfying his Debt, and therefore ought 


Bankrupt's to waive his former Execution of the Body; but here 
Effects, if 


10 Effect, could be no Election of an Eſtate where there was none; 


and this was like the Cale of an Elegit to extend the 
Moiety of the Land, where after ſuch an Execution, 
the Plaintiff, it was true, could not take the Perſon 
of the Defendant, but if the Sheriff ſhould return 

4 that 
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that there was no Land, this would be no Election, 
and the Plaintiff might afterwards take the Body of 
the Defendant. Notwithſtanding, that in this Caſe 
the Creditor, to ſhew he was ſatisfied there was no E- 
{tate of the Bankrupt left to be diſtributed, was willing 
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| to waive all Benefit and Advantage under the Com- 
J miſſion. | 
1 Cur” This Commiſſion is plainly ſued out fraudu- Argument 


= 7 . of Fraud, if 
1ently by the Bankrupt's Father- in-Law to diſcharge the Commiſ- 


the Bankrupt out of Cuſtody ; the Propoſal is fair on ſion be ſued 
out by the 


the Creditor's Side, to waive any Benefit under the Bankrupt's 
Commiſſion, and therefore ought to be accepted; the Bagh Te. 
Creditor cannot be ſaid to elect to be ſatisfied out of charge the 


the Eſtate, where there is none, which more particu- rat. 


larly diſtinguiſhes this Cale. 


I will not diſcharge this Bankrupt to the Prejudice 
of a Creditor, where 1t appears on the Face of the 
Thing, that the Commiſſion was ſued out in Favour of 
the Bankrupt himſelf by his Father-in-Law, and not 
for the Service and Advantage of Creditors, 


Pinbury verſus Elkin. Caſe 164. 
. 8 
| cellor Parker, 


NE makes his Wife Executrix, and gives her all 2Vern. 758, 


his Goods and Chattels ; provided that if ſhe ſhall 3 wolf 


die without Iſſue by the ſaid Teſtator, then after her Do- id of a Per- 


ceaſe 80 l. ſhall remain to the Teſtator's Brother J. S. Pu Eats 


afterwards the Teſtator dies. Wife dies 

ſans Iſſue 
by him, that then 80 J. ſhall be paid to his Brother, good. Alſo good, though the Brother 
dies in the Life of the Wiſe. 


J. S. the Teſtator's Brother dies in the Life-Time of bl | 
the Teſtator's Wife, and then the Wife dies without 1 
Ilue, upon which the Queſtions were, Firſt, Whether 9 
this 
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this Legacy of 80 J. was originally good, it being to take 
Effect in Caſe the Teſtators Wife ſhould die without 
Iſſue by the Teſtator ? 


Secondly, Whether if originally good, it was not 
ſince become void by the Death of J. S. the Legatee 


in the Life-time of the Teſtator's Wife, and before the 
Contingency happened ? 


This Caſe being argued before Lord Chancellor, his 
Lordſhip took Time to conſider of it, and now gave 


Judgment. 


Cn; 36 ſaid, that the Words |dying without Iſſue] 


Senſes of the 
Words che had ſeveral Senſes (a); as Firſt, a legal Senſe, when 


without Iſſue. : , , 
10 TIS there was a Failure of Iſſue of Tenant in Tail, ſo as 


hols verſus to intitle the Remainder-man, or Reverſioner to a For- 


theper, 198. nedon in Remainder or Reverter, which is, whenever 
there is a Failure of Iſſue of the Body of Tenant in 


Tail. 


Secondly, Another Senſe of dying without Iſſue was, 
if the Party died without ever having had Iſſue, and that 
was the Senſe put upon theſe Words in the Cale of Brett 
verſus Pildridge, cited in 1 Sid. 102, and m 1 Keb. 246, 

462. where a Man gave a Portion with his Daughter 
in Marriage, and the Husband Covenanted with his 
Father-in-Law to repay him 500 J. Part of the Portion, 
if the Daughter ſhould dye without Iſtue within two 
Years after the Marriage; the Daughter had Iſſue with- 
in two Years, but ſhe and afterwards her Iſſue died 
without Iſſue within the two Years; and the Cale 
coming on in Chancery was referred to the Opinion of 
four Judges, who all held, that the Father ſhould not 
have any of the Portion back agam, in Regard there 
once had been Iſſue of the Marriage. de 


I Thirdl ; 
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Thirdly, But by the third Senſe of à Perſon's dying 
without Iſſue, is intended, without leaving Tue at the 
Time of his (a) Death, and in this Senſe the Words (e) Ante 
{dying without Iſſue] ſhall - be taken in the principal 1 N 
Caſe; which indeed ſeems to be the natural Mean- verſus Chap- 
ing of theſe Words: For taking the Caſe to be that 9 
J. 8. dies leaving a Son, and afterwards that Son dies 
without Iſſue, and one ſhould ask any Gentleman (not 
of the Bar) whether J. S. died without Iſſue? It would 
be naturally, truly and properly anſwered No: F. S. 
did not die without Iſſue, but left Iſſue a Son; but that 
Son is ſince dead without Iſſue, fo that now J. S. is dead 
without Iſſue; for the Words die without Iſſue are 
relative to the Death of the Party, and it is plain, 
that at J. $.'s Death, when he left a Son, he did not 
die without Iſſue. 1 


Moreover, in the Principal Caſe, the Words import 
ſtrongly that they are to be intended in this Senſe (to 
woit) dying without Iſſue living at the Party's Death, 
© becauſe the Legacy of 80 J. (being the Legacy in Que- 
ſtion) if the Wife ſhould die without Iſſue by the Te- 
ſtator, then after her Deceaſe is to remain to the Teſta- 
tor's Brother (b), which Words then after, 1. e. immedi- (5) See the 
ately after, would be inconſiſtent and repugnant, if the hes 0 
= dying without Iſſue ſhould be taken in the other Senſe ſus Sayer. 
* whenever there ſhall be a Failure of Iflue ; for this 
FE would be carrying the Payment beyond the Day; it 
| would be as abſurd as to appoint the Day of Payment 

to be to Morrow, if it fhall rain this Day Twelve— 
month, which is to make the Condition over- reach the 
Day of Payment. 


1 4 
__—— 


Allo his Lordſhip ſaid, that taking the 80 J. as in- 
tended to be given whenever there ſhould be a Fai- 
lure of Iſſue of the Body of the Teſtator's Wife by 
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ante Nichols 


verſus Time he muſt be ſuppoſed to be dead, and it might 


ſus F I exael . 


him; this would be a ſtrange Clog upon a Perſenal 
Eſtate,” and ſubjecting it to the Payment of a Sum of 
Money (as it might happen) one Hundred Years hence, 
when it would be no Kindneſs to the Legatee, in whoſe 
(a) Vide © Favour. it was (4) Perſonally intended; but by that 


Heper, 198. he difficult at ſuch a Diſtance of Time to find out 
his Repreſentatives. Not but that a Covenant to pay 
a Sum of Money when there ſhould be a Failure of I- 
A {ue of the Body of B. would ſurely be (b) good. 
As to the other Point in the principal Cafe, that 
the Teftator's Brother who was the Legatee of the 801, 
m Queſtion, was dead before the happening of the Con- 
tingency, that is, before the Teitator's Wife died with- 
out Iſſue, the Court ſaid, they were of Opinion, this 
Poſſibility would go to the Executors of the Lega- 
tee. That it was true in Swinburne 461, 462, Cc. 
{ome Cates were put which ſeemed to import the Con- 
trary; but thoſe Caſes were ſo darkly put, and with 
ſo many Inconſiſtencies, as to be all over- ballanced by the 
Opinion of Lord Nottingham in 2 Vent. 347. (Anonymus 
Caſe) where a Man deviled 100 J. to A. at the Age of 
twenty-one Years, and if A. died under Age, then to 
B. B. died in the Life-ITime of 4. and afterwards 4. 
died under Age, yet decreed that the Executors of B. 
ſhould have this 100 J. 


Therefore decree that the Plaintiff ſhall have his 
Legacy of 80 J. with Intereſt from the Death of the 
Teitator's Wife, and alſo his Colts, 


3 or 


* 
1. + * . 0 1 ; 
EC IETI. 4} VIRB. 171 
. ” oy wy f 5 1 | 
| "'S Y Y 9 % oa. * 
l ö 8 ” / - ; 1 - | * 


Cann verſus Cann. Cite 166. 
| Lord Chan- 
cellor Parker. 


HE Plaintiff examined Witneſſes de bene eſſe, and See more re- 
afterwards examined them in Chief, and the Cg * 
Cauſe was heard; but the Court taking Time to con- Cart 6 
ſider of it, and the Defendant obſerving that ſome of — 
the Witneſſes examined by the Plaintiff to prove the tions de Lene 
Will in Queſtion (which was by the Plaintiff alledged to 4% f, ce. 
be made by Sir Robert Cann the Defendant's Father ſub- pare them 
{ſequent to that Will under which the Defendant claim- CEN 


| poſitions in 

ed, who was the younger Son of the {aid Sir Robert the fame | 

Cann) had confeſſed, that they would not ſwear the on an Ex, 
ctendant's Father did ever ſign the {aid Will, and that ination in 

yet the ſame Witneſſes, when examined in Chief, had 

{worn poſitively the {aid Defendant's Father Sir Robert 

Cann did ſign the Will, which pretended Will was alledged 

by the Plaintiff to have been ſuppreſſed by the Defen- 


dant's Mother-in-Law, and by the Defendant himſelf. 


The Defendant having Reaſon to believe, that the 
Witneſſes when examined de bene eſſe, did not ſwear ſo 
Juily, as they had been prevailed upon to do when ex- 
amined in Chief, petitioned the Lord Chancellor, that 
theſe Depoſitions de bene eſſe might be publiſhed, or at 
leaſt that his Lordſhip would be pleaſed to order them 
to be brought before him for his Inſpection, which in 
this Cale his Predeceſſors Lord Sommers and Lord Com- 
per had done, in order to ſatisfy themſelves whether the 
Cauſe which had ſlept ſo long as - Years, ſhould 
proceed or no. 


And for the Petition it was urged, that it could not 
be thought that the Plaintiff himſelf ſhould oppoſe this 
Prayer, it being only to diſcover Truth, which the 
Plaintiff would hardly own he was afraid ſhould be diſ- 


covered. 


ce 

covered. That though this was not known to have 
been done before, yet the Realon was, becauſe it might 
be a Wrong to the Defendant to have theſe Depoſitions 

- publiſhed; for that the Defendant would have no Oppor- 
tunity of croſs-examining the Witneſſes which the Plain. 
tiff had examined de bene eſſe; but when the Defendant 
himſelf defired to have theſe Depoſitions publiſhed, Vo- 
lenti non fit Injuria. 8 | 


De Term. F. Trin. 1719. 
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Lord Chancellor: It is admitted on both Sides, that 
what is now aſked, (viz. the Publication of the Depoſi- 
tions taken de bene eſſe) was never yet done; and 
it being without any Precedent, there ought to be very 

The Reaſon ſtrong Reaſons to prevail with the Court to do it. The 
ig a Wie. Reaſon why the Court allows the taking of Depo- 
nels de bene ſitions de bene efſe is, either from a Contempt of the 
mm Party in not anſwering, and thereby preventing the 
Joining of Iſſue, or elſe where the Party is in Danger 
of loſing his Witneſſes in Caſe of Death, by Reaſon 
of Sickneſs or Age, ſo that there may be Ground to 
apprehend their not living to be examined in Chief ; 
but if theſe Witneſſes do live and are examined in 
Chief, their Depoſitions de bene eſſe {hall fall to the 
Ground, and are as it were buried, having an{wered the 

whole Purpole for which they were taken, 


Whether a If the Depoſitions de bene eſſe in the preſent Cale 

25 3 were to be publiſhed, or any ways made Uſe of 2gainf 

| —— a the Witneſs ſo examined de bene eſſe, {uch Witneſs 
( taken de bene Ought to have a Copy of the Depoſitions before he is 
oe. examined in Chief; to the Intent that he may have 

due cautionary Means allowed him, to prevent his con- 

tradicting himſelf, which is always done in the like 

Cafes; alſo many Queſtions might ariſe, if it ſhould hap- 

pen that the Depoſitions de bene eſſe were quite contra- 

dictory to the Depoſitions in Chief; for I do not think it 

I Can 
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can be Perjury at * Law, there being no Iſſue joined, as 


there muſt be before the Depoſitions are taken in Chief. 


And as to ſeeing theſe Depoſitions myſelf, it is 
true, Lord Sommers and Lord Cowper did order Copies 
to be brought to them to inſpect; but that was for 
enabling them the better to judge whether the Plain- 
tiff in thoſe Cauſes, after ſo long Time elapſed ſince 
the Commencement of them, and ſo many Tranſac- 
tions in them, ſhould be allowed after the Plea to pro- 
ceed to a Hearing; but as this Cauſe has ſince proceed- 
ed to a Hearing, for me to read theſe Depoſitions de bene 
eſſe m my Study, if I ſhould there form any Judgment 
upon them, it would be ſtrange that That ſhould guide 
me, which no other Perſon is to know any Thing of. 


No, let all People be at Liberty to know what I 


found my Judgment upon; that ſo when J have given 


it in any Caule, others may be at Liberty to judge of me. 


Whereupon the Petition was diſmiſſed, the Court re- 
fuſing to publiſh the Depoſitions taken de bene eſſe. 


Note; Mr. Vernon who was againſt publiſhing theſe 
Depolitions inſiſted very much, that what was asked 
was without Precedent; tho what was now ſurmiſed, 
muſt have often before happened, and nothing was 
worn in the Depoſitions after Iſſue joined, but what 
was very probable, namely, That a Father who had 
made his Will in Favour of his younger Son, on that 
younger Son's drawing his Sword againſt his Father, and 
attempting to take away his Life, ſhould afterwards re- 
voke this Will which he had before made in Favour of 
luch younger Son. 

TE 25 
| * Cro, Car. 352, 3 Inſt 167. And yet it ſeems as if ſuch Depoſi- 
nons taken de bene efje, upon a Bill to perpetuate the Teſtimony of 


itneſſes, where there is no Iſſue joined, on the Death of the Witneſs 
may be read in Evidence. Carth, 265. 


D E 
Term. S. Michaelis, 


1719. 


Cafe 166. Cud verſus Rutter. 

It the Rolls. 

See this Caf 3 5 i | ä 
eee HE Defendant, in Conſideration of two Guineas 
cedents in paid down, did by Note under Hand agree 
Chancery 


531 wy to transfer 1000 J. South-Sea Stock at a fixt Price at 


by — OO the End cf three Weeks; the Plaintiff on the P Day de- 
COM 


verſus Bur- manded the Stock, and 3 to pay the Price; but 
4 in F. on the Defendant's inſiſting that he would only pay the 


quity will Difference, and not es the Stock, the Plaintift brings 
not lie for a 


Leite Per. this Bill b ſpeciſic Performance, and to have the 
formance of Stock aligned, 


an Agree- 
ment to transfer South-Sea Stock. 


Objected, That the compelling a ſpecific Execution 
of Contracts mult be allowed to be diſcretionary in 
this Court, and there was not a Single Inſtance or Pre- 
cedent, where it had been done in ſuch a Caſe as this; 
that the Plaintiff was put to no Inconvenience, {ince 
the Defendant had offered, and by his Anſwer contr 
nued to offer, to pay the Difference; that the Plaintiff 
might for asking have the ſame Quantity of Stock 
any where uron the Exchange. Indeed, had the A- 
greement 


2 
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cement been for a Houſe or Land, which might be 
Matter of Moment and Uſe, in that Cafe (ſuppoſing 
all Things to have been fairly tranſacted) there might 
be ſome Reaſon why Equity ſhould execute ſuch Agree- 
ment; but in a Matter of ſo little Conſequence as the 
preſent Caſe, there could be no Neceſſity for this Court 
to interpoſe. 


cu : The Plaintiff ought to have an Execution of 
the Contract; for the Agreement is a fair one, and in 
Writing, and Part of the Money paid. Suppoſe the whole 
Money had been paid, {hould not Equity have executed 
it? If fo, where is the Difference betwixt a great Sum 
and a {mall one? If the Agreement had been to 
transfer Stock or pay the Difference, this might have 
looked like Stock-jobbing ; but the Plaintiff, as is proved 
in the Caule, refuſed to let the Note be ſo penned, 
notwithſtanding that the Defendant had defired it. De- 
creeing an Execution of {ſuch an Agreement, is beating 
down and preventing Stock- jobbing. Wherefore let the 
Defendant transfer 1000 J. South-Sea Stock accounting 
for the Dividends, and paying the Coſts ; and let the 
Plaintiff pay the Defendant Intereſt for the Money 
from the Time that it ought to have been paid, accord- 
ing to the Contract. | 


But afterwards on an Appeal, the Lord Chancellor 
Parker reverſed this Decree, delivering his Opinion with 
great Clearneſs, that a Court of Equity ought not to exe- 
cute any of theſe Contracts, but to leave them to Law, 
where the Party 1s to recover Damages, and with the 
Money may if he pleaſes buy the Quantity of Stock 
agreed to be transferred to him ; for there can be no 
Difterence between one Man's Stock and another's. It 
is true, one Parcel of Land may vary from, and be 
more commodious, pleaſant, or convenient than another 
Parcel of Land, but 1000 J. Sowh-Sea Stock, whether it 

be 


572 De Term. 5 Michaelis, 1719. 


be A. B. C. or D.'s is the {ame Thing, and in no Sort 
variant; and therefore let the Plaintifl, if he has a 
Right, recover in Damages, with which, when received, 


he may buy the Stock himſelf. 


[2 ad 


_ 167. Wind verſus Fekyl & Albone. 
rd Chan- | | 


cellor Parker. 


2 ati NE poſſeſſed of a Term for Years deviſed it to 4, 
amp” for Lite, Remainder to B. B. in the Life-Time of 
for Lite, Re- A. deviſed his Remainder to J. S. who deviſed it over; 
mainder tO upon Which the Queſtion now was, whether A. (the De- 
Lite of B. viſee for Life) being dead, the Deviſee of J. S. ſhould 
eyes bis have the Term, or whether it ſhould go to the Admi- 


Ae niſtratrix de bonis non, with the Will annexed of B.? 
and amounts 

to C. 's declaring by his Will, that his Executor ſhall ſtand poſſeſſed of the Term, in Truſt 
for the Deviſee. Vide Pollexf. Rep. 44. Veizy verſus Pinwell, this very Point determined 
16 Car, 1, by the then Lord Keeper. . | 


— 


For the latter it was objected, That here were no Cre- 
ditors or Purchaſer for a valuable Conſideration con- 
cerned, ſo as to merit the Aſſiſtance of a Court of E- 
quity ; that in the Notion of Law, A.'s Life was of 
longer Continuance than any Term for Years, and the 
Law muſt be the ſame either in the Cale of a long or 
ſhort Term; and ſince the firſt Deviſee for Life might 
poſſibly ſurvive the Term, and ſo the Deviſe over be 
good for nothing, for this Reaſon B. had originally but 
a Poſſibility. Then if nothing velted in B. until the 
Death of 4. who during his Life had the whole Term 
in him, (as the Law ſaid he had) it followed that B. 
having nothing in him till the Poſſibility fell, could 
transfer Nothing to another, Nihil dat qui non habet; 
and that B. the Deviſee in Remainder could not aſſign 
over this Term, was {aid to appear from a Cale cited in 
4 Co. 66. b. Fulwood's Caſe, as alſo from 10 Co. 47. b. 


Lampett's Caſe, where it is obſerved to be the Wiſdom of 
1 - the 


*. 
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the Law, that Poſſibilities and Choſes en Action are not 
grantable over, (ſo that Poſhbilities and Choſes en Action 
were put on the lame Foot) and it was plain that a Bond 
or-Choſe en Action was not aſſignable, but the Aſſignee 
muſt ſue in the Aſſignors Name. 


Againſt which T urged, That however the legal Title 
to the Remainder of this Term after the Death of 4. 
might belong to the Adminiſtrator de bonis non with the 
Will annexed of B. yet this Court which conſidered the 
Intention of the Parties, and particularly in Wills, would 
look upon the Adminiſtrator in. this Caſe, but as a 
Truſtee for the Deviſee; juſt as if B. had by his Will 
given the Remainder of this Term to J. S. and made 
J. N. Executor quoad the Term, this had been plainly 
making the latter a Truſtee for the former; that agree- 
able to this were former Reſolutions, as in Moor 806. 
Cole verſus More, where one poſſeſſed of a Term deviſed 
it to A. for Life, Remainder to B. and made 4, Execu- 
tor, B. deviſed his Remainder to C. and died in the Life 
of A. and in order to defeat C. of his Intereſt, 4. aſſigned 
his Term to a third Perſon. Decreed by Lord Chan- 
cellor Elleſmere, that 4. the Executor and Deviſee for 
Life was a Truſtee for B. and ſhould not be at Liberty 
to deſtroy this Remainder, but that the Executor ſhould 
preſerve the Leaſe, ſo as it might go according to the 
Will with the Performance whereof the Executor was 


intruſted. 
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Nay, in 1 Chanc. Caſes 4. Goring verſus Bickerſtaff, 
when the Truſt of a Term was deviſed to A. for Lite, 
Remainder to B. it was agreed by all in one uni- 
form Opinion, (ſays the Book) that B. might aſſign over 
this Truſt, which goes further than the former Caſe, 
as it ſhews that a Truſt of a Term in Remainder may 
be transferred over by Deed. 
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And as to what was cited from Lampet's Caſe, that 
Poſſibilities and Choſes en Action are put upon the ſame 
Foot, it being plain an Obligee in a Bond might de- 
viſe away his Bond, there could be no Doubt but the 
Deviſee over in the preſent Caſe might deviſe his Re- 
mainder. So if B. the Remainder- man ſhould have aſ. 
ſigned over his Intereſt for a valuable Conſideration 
paid by the Aſſignee, though this was void at Law, yet 
it had been * good in Equity, and whenever ſuch Re- 
mainder of the Term had come into Poſſeſſion, B. had, 
as Truſtee for his Aſſignee, been compellable in Equity 
to have conveyed the Term to him; and it would have 
been as ſtrong, as if B. for a valuable Conſideration had 
covenanted to aſſign over the Poſſibility to the Pur- 
chaſer, whenever it ſhould fall into Poſſeſſion, which 
ſurely had been good. 


Lord Chancellor: It has been reſolved, and the Law is 
ſo, That B. the Deviſee in Remainder cannot by Deed 
aſſign over this Poſſibility ; for in Law no Eſtate veſts 
in B. during the Life of 4. and he having nothing can 
transfer nothing. 


Ancient) But the Law is very different now, as to Terms for 


there were . 7 8 . 
rarely any Vears, from what it was formerly; in ancient Times 


Lenin for there were no Leaſes for Years, but what were for ſhort 
t ot | 0 = 
what were Terms Which were very little regarded; this was the 


for a ſhort Reaſon why, if a real Action were brought againſt the 
Time; for d 


which Rea- Perſon who had the Freehold, and a Recovery was there- 
ſon they upon had, though by Covin, yet the Leſſee for Years, 


were eſteem- 
ed to be of Whoſe Eſtate was precedent to the Freehold, was (a) 


leſs Con bound by this Recovery, and could not falſify until the 


nuance than 


an Eſtate for 4 Statute 
Life; and 0 

for the ſame Reaſon ſuch Leſſee could not at Common Law falſify a feigned Recovery. 
(a) 1 Inſt, 40. 


That a Poſſibility of a Term is aſſignable for a good Conſideration, 
was (in! al') determined in the Caſe of Theobald verſus Duffay, in the 
Houſe of Lords, in March 1729-30. 


IL 
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Statute of 21 H. 8. cap. 15. and therefore the Leaſes 
for Years uſually made being but ſhort, a Life was 
preſumed to have a longer Continuance than any Term, 
and therefore the Deviſe of ſuch a Term after a Life 
was void 
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Again, a Deviſe of a Leaſe for Years differs from Ry be- 


a Deviſe of a Freehold or Fee- ſimple; for Inſtance, Deviſe of a 


one cannot deviſe Fee-{imple Land, which he has not Rl Efare 
at the Time of making the Will; but“ Leaſes or per- viſe of a 


ſonal Eſtate, though they were not the Teſtator's at fass 4 #7 
the Time when he made his Will, yet if they be deviſeall my 


his at the Time of his Death, ſhall pals by the Will. 1 Þ_ 
Therefore, if one deviſes all his Real and Perſonal E- ſtate, and af- 


| . 0 terward 
ſtate, and afterwards acquires more of each Kind, the et 


Real Eſtate acquired afterwards, ſhall not paſs; ſecus as more of each | 


: Kind, onl 
to the Perſonal Eſtate; and yet the Intention of the the Perſonal 


Party muſt have been the ſame as to both: But I take Fſtate that is 


3 : a purchaſed af- 
the Reaſon of this Difference to be, that with Regard terwards 


to the Real Eſtate bought after the making the Will, aud aby. 


ſuppoſing that not to paſs, ſtill there is one in Law ca- 
pable of taking it, (viz.) the Heir; but as to the Per- 
ſonal Eſtate, if the Executor, though made before the 


acquiring thereof, does not take it, it is uncertain who 


hall. 
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Thirdly, A Deviſe of a Chattel-Intereſt differs from th 8 


a Grant thereof, ſuch Deviſe veſting nothing in the Intereſt dif- 


. : | : fers from a 
Deviſee until the Executor aſſents; from whence it fol- Grant of + 


lows, that the Executor (a) is a Truſtee for the Legatee, Cbattel In- 
. . 3 | tereſt, in 
with Reſpect to his Legacy, and this is the only Rea- that the 

; a : 42-2 , Grantee is 

{on why the Legatee may bring his F Bill in Equity 1 

| | againſt ately by the 


Grant; but 
ſuch Deviſee is not until the Aſſent of the Executor. (a) Farrington verſus Knightly. 


* Maſters verſus Maſters ante 424. ſed Vide Salk. 2 37. Bunter verſus 
Cook, where the Court was in Doubt, whether a Chattel Real which the 
Teſtator had not at the Time of making the Will, would paſs thereby. 


T As alſo why the Spiritual Court cannot Decree a Diſtribution of 
the undiſpoſed Surplus. ide ibid. 


IS, 1719. 


— 


De Term. J. Michae 


againſt the Executor for his Legacy, ſuppoſing it to 
be a Truſt. 
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Then if the Deviſe be good by way of Truft, ſup. 
poſe the Teſtator who was Deviſee in Remainder of 
this Term in the preſent Cale, had declared his Execu- 
tor to be but a Truſtee quoad the Term for J. S. had 
not this been good? Doubtleſs it had, and it is as ſtrong 
when the Teſtator does (as here) deviſe this Remainder 
or Poſhbility to . &. for the ſame amounts to a Direction 

made by the Teftator, that when {ſuch Remainder of 
the Term ſhall come in eſſe by the Death of A. then his 
Executor is to convey it to J. S. and as this would have 
been good, ſo the Bequeſt of the Remainder is tanta- 
mount, every Legacy being a Direction to the Execu- 
tor to deliver it over. The Office of the Executor is 


— . 2 oor 
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il to purſue and perform the Teſtator's Will and Direction; 
1 and this is his Direction. 
1 Or ſuppoſe B. the Deviſee in Remainder of this 


Term, had covenanted that when the Remainder ſhould 
take Effect in Poſſeſſion, he, or his Executors, would 
ſuch Covenant, had been but a Truſtee for the Cove- 
nantee. Now why cannot this Truſt be as well declared 


by a Mill as by a Deed? 


Or if the Remainder-man in the preſent Caſe had 
made J. S. his Reſiduary Legatee, and J. M. his Exe- 
cutor in Truſt, ſhould not the Reſiduary Legatee have 
had the Benefit of this Poſſibility of the Term? Surely 
he ſhould, and not the Executor, who would be but a 
bare Truſtee; and therefore, (as has been rightly put 
at the Bar) if the Caſe had been, that B. the Deviſee 
in Remainder, had by his Will given the Remainder of 
this Term to J. S. and made J. M. Executor quoad the 

© | Lerm, 
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Term, this had been plainly good; for it is the Trane ; 
and not the Form of the Will which is to be regarded. 


tt. 


By the ſame Reaſon then that if the Teſtator had 
made J. M. his Executor, quoad the Term, in Truſt 
for J. S. it had been good, even ſo when the Admini- 
ſtrator claims that this Legacy may be granted to him 
as Adminiſtrator de bonis non, with the Will annexed of 
B. he muſt be a Truſtee quoad this Remainder of the 
Term when it falls into Poſſeſſion, for the Deviſee; and 
as a Conſequence of it, I decree that the Adminiſtrator 
de bonis non, Tc. of B. do allign over the Term to the 
Deviſee of J. S. to whom B. deviſed it. 


Naldred verſus Gilhbam. > $16 
F OY Au- 
cellor Parker. 
| Atherine Naldred ſeiſed in Fee of Lands of about The 
60 J. per Annum had a Nephew named George Nl. vering verſus 


dred (the Plaintiff) and another Nephew called Richard J mes 


Gilbam (the Defendant.) The Plaintiff Naldred was a- voluntary 


: 1 ettlement 
bout three or four Years old, and Katherine the Aunt, on her Ne- 


by Indenture of Covenant to ſtand ſeiſed, dated the peu, keep- 
| 5 | 4” | ing the Deed 
26th of February 1707, ſettled the Premiſſes on her- in her Pow- 


: a 3 1 3 | 4 ?. er, in which 
ſelf for Life, Remainder to her Nephew Naldred in gamen 


Fee, without any Power of Revocation 3 but though there is no 
the Aunt beſpoke two Parts thereof, yet ſhe kept both po" 


: : Revocation ; 
in her own Poſſeſſion. afterwards 


| one ſecretly 
and by Fraud, on Behalf of the Nephew, gets an atteſted Copy of this Settlement ; and then 
the Party who made the Settlement burns it, and ſettles the Premiſſes on another Nephew. 
The firſt Nephew's Bill to eſtabliſh the Copy of the firſt Settlement is diſmiſt with Coſts. 
Upon which the ſecond Nephew claiming under his Settlement, brings a Bill to have the at- 


ny Loop delivered up, and has a Decree for it; becauſe ſuch Copy had been indirectly 
Zaned, | 


Afterwards Mrs. Naldred being minded to ſettle the 
Premiſſes on her Nephew the Defendant Gilham, miftead 
of her Nephew the Plaintiff Naldred, and aaviing with 

7 H ſome 
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ſome Lawyer about it, was told ſhe had put it out of 
her Power, by having ſettled the Premiſſes abſolutely on 
the Plaintiff ; whereupon ſhe expreſſed great Concern, 
ſaying ſhe had been impoſed upon. She afterwards 
burnt both theſe Parts of the Settlement by which ſhe 
had ſettled the Premiſſes on the Plaintiff Naldred, and 
by Leaſe and Releaſe dated the 23d and 24th of 
Oftober 17 13, made a new Settlement of the Premiſles 
to the Uſe of herſelf for Lite, Remainder to the Uſe 
of her Nephew the Defendant Githam and his Heirs, 
and having delivered this laft Settlement into the Defen- 
dant Gilham's Hands, ſhe ſoon afterwards died. 


The Plaintiff's Father had, in the Life of Katherine 
Naldred the Aunt, (who for ſeveral Years lodged and 
boarded at his Houſe) when {he was about leaving him, 
and he under ſome Apprehenſions that ſhe would alter 
the Settlement, by Stealth and without the Privity of the 
Aunt, got at this firſt Settlement by which the Plaintiff 
claimed, and having procured an atteſted Copy of it 
put up the two Parts where they were before placed by 
the Aunt, which ſhe burnt as aforeſaid. 


After the Aunt's Death, the Plaintiff Naldred the 

Infant by his Father his next Friend brought a Bull to 

eltabliſh chis atteſted Copy againſt the Defendant Gilham, 

inſiſting that both the Settlements were voluntary, and 
therefore according to the Rule in ſuch Caſes, the Plain- 

% Vide ante tiff's being the firſt voluntary Settlement (a) ought to 


Young verſus * . | 
Calle. prevail; and coming on before the Maſter of the Rolls, 


his Honour with great Clearneſs determined for the 
Plaintiff, and granted a perpetual Injunction againft the 
Defendant, decreeing the Deeds to be delivered up, 
and likewite condemning the Defendant in Colts. 


But upon an Appeal to Lord Chancellor Parker, his 


Lordſhip after Time taken to conſider it, and ſeveral 
55 | Adjourn- 


„1 rw_w_ 
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Adjournments of the Cauſe, reverſed the Decree at the 
Rolls, declaring that it was plain the Aunt intended to 
keep this Eſtate in her Power ; that the deſigned there 
ſhould be a Power of Revocation in the Settlement; 
and that {he thought whilſt ſhe had the Deed in her 
Cuſtody the had alſo the Eftate at her Command]; all 
which in this Caſe appeared more evidently from the 
Settlement being made by her on ſo tender an Infant, 
whoſe future Conduct it was impoſſible for her to fore- 
{ce, and that when ſhe was told, that by having made 
the Settlement abſolute, ſhe had diſabled herſelf from 
ſettling the Eſtate a ſecond Time, ſhe immediately ex- 
preſſed great Surpriſe, and complained ſhe had been im- 
poſed upon; that in Fact ſhe appeared to have been im- 
poled upon, by preparing and making the Conveyance 
abſolute 3 which it had been unreaſonable in any one to 
have asked of her. That taking her to have been impoſed 
upon in the Making this Settlement an abſolute one, 
when it ought to have been with a Power of Revoca- 
tion, he did not ſee ſhe did amiſs in burning or de- 
ſtroying it, as this was but doing herſelf Right, and if 
in her Life-time the now Plaintift had brought a Bill 
againſt her, in order to have the firſt Settlement ſer up, 


there ought not to have been any Relief upon ſuch a 
Bill, 


That it was manifeſt the Aunt did no way intend to 
be bound by this Settlement, becauſe though there were 
two Parts of it, yet {he would not deliver either of 
them to the Plaintiff or his Friends, whereas {he parted 
with the ſecond Settlement to her Nephew the Defendant 
Gilham, which ſhewed her Intention to be hound thereby; 
and that as nothing could be more evident than that 
this attetted Copy was procured clandeftinely, indireQ- 


. 


ly, and without her Privity or Conſent, no Advantage 


ought to be made of a Writing gained in ſuch a Man- 
ner. That this atteſted Copy, it any Evidence of the 
fit 
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firſt Settlement (as it ſeemed to the Court to be, when 
the Perſon who made the original had burnt it, and 
ſtronger than the Caſe, where the Party had the Ori- 
ginal and would not produce it) being intended to be made 
Uſe of at Law, the Plaintift did Wrong in comins here 
with a Title which (if any) was a legal one, at leaſt a Copy 
ſo indirectly gained ought not to be aſſiſted or countenanced 
in Equity; and ſince the Defendant ftood expoſed to be 
diſturbed at Law in the Title, had been to no Purpoſe 
put to great Charge in this Court, and ſince the Mother 
who was Prochien Amy in the Father's Room, though 
ſhe came late into the Cauſe, yet when once made 
Prochien Amy, ſtood in the Place of the Father who 
was firſt ſo, and liable to pay all the Coſts as he was 
before; and as it was {aid (and not denied) that ſhe 
had great Aſſets from her Husband the Teſtator, there- 
fore, in order to make the Defendant Reparation for 
the needleſs Trouble and Expence he had been put to 
here, his Lordſhip decreed the Bill to be diſmiſt with 
Coſts, unleſs the Plaintiff's Mother and Prochien Amy 
ſhould within three Weeks deliver up the atteſted 
Copy of the firſt Settlement, and allo give to the 


Defendant the Poſſeflion of the Eſtate within the ſame 


Time. 


Afterwards the Defendant Gilham brought a Bill 


againſt Naldred the Mother and Naldred the Son, to 


have this atteſted Copy of the firſt Deed of Settlement 


delivered up; and coming on to be heard the 10th of 


February 1720, Lord Chancellor declared that the ſaid 
firſt Deed of Settlement of the 26th of February 1707, 
ought not to prevail againft the latter of 1713, for 
that though the firſt Settlement was ſealed and delivered, 
yet it was not delivered out of her Power; but the faid 
Katherine Naldred kept both Parts thereof m her own 
Cuſtody, that the might deſtroy them, if ſhe thought fit; 
and George Naldred the Father of the Infant getting 4 

4 Copy 
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Copy of ſuch Settlement fraudulently, and by a Trick, 

ought not thereby to eſtabliſh it againſt the latter Set- 

tlement ; and though regularly the firſt voluntary of two vo- 
Settlement ought to prevail againſt the latter, yet if the nary Sete 

firſt be gained by Fraud (and the ſole Evidence of this the firſt be 

Settlement was ſo) it ought not to prevail againſt a ſe- 8 

cond Settlements though voluntary. And notwith- the Inten- 

ſtanding it was evident Katherine Naldred the Aunt did e 


Party, the 
once intend the Premiſſes ſhould go to her Nephew NI. ſccond ſhall 


„ prevail. 
dred the Infant; yet it was never her Deſign to put it © 
out of her Power to alter or vacate the Settlement ſhe 


had made. 


Wherefore it was decreed, that the Copy of the firſt 
Settlement which Joan Naldred the Mother confeſſed 
by her Anſwer to be in her Cuſtody, ſhould be brought 

before the Maſter, to remain in his Hands till further 
Order of the Court, and that the Defendant Joan the 
Mother ſhould be examined upon Oath, as to any 
other Copy of the ſaid Deed, and if there had been 
any other Copy made thereof, that was allo to be de- 
livered up, and the Defendant Joan to account for the 
Rents and Profits of the Premiſſes received by her or 
her late Husband, ſince the Death of Katherine Nal- 
dred the Aunt, who made the Settlement, and the 
Tenants of the Premiſſes were to attorn to the Plain- 
tiff Gilham, and this to be binding to the Defendant 
George Naldred the Infant, unleſs he ſhould ſhew 
Cauſe within {ix Months after he came to Age; but no 
Colts on either Side, unleſs the Defendant ſhould put 
the Plaintiff Gilham to further Trouble, and then the 


Plaintiff Gilham was to apply to the Court for his 
Colts, 


71 His 
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cate 169. Hi Grace the Duke of Queensberry 
and Dover Caſe. (In Domo Pro. 
cerum) 

Since the U- HE late Queen Anne by Letters Patent, dated the 

e 9:07" 26th of May in the ſeventh Year of her Reign, 

3 created James then Duke of Queensberry (the preſent 

not by Vir- Duke's Father) Baron of Rippon, Marquiſs of Beverley, 

tue thereof fit and Duke of Dover, To hold theſe Titles and Dig- 


and vote in 


Parliament. Nities to him for Life, and afterwards to his ſecond Son 
Charles (the preſent Duke) then Earl of Solloway in 
Scotland, and the Heirs Male of his Body, Remainder 
to the third Son George Douglaſs and the Heirs Male of 
his Body, Remainder to the fourth Son, &c. in Tail 
Male ſucceſſively (the eldeſt Son of the late Duke being 
an Ideot, and therefore paſſed by in the Patent.) 


In Purſuance of this Patent, a Writ iſſued to ſum- 
mon the late Duke to Parliament, who was accordingly 
on the 19th of November 1708 introduced into the 
Houle of Lords, where he took his Seat, and continued 
to fit and vote in two ſucceſſive Parliaments, no Ob- 
jection being made to ſuch his Right at any Time du- 
ring his Life. | N 


The late Duke died during the Infancy of the pre- 
ſent Duke, who coming to Age petitioned the King to 
caule a Writ of Summons to be iſſued to him for his 
coming and voting in Parliament. 


And on the 18th of December 17 19. his Majeſty re- 
ferred it to the Houle of Peers, to take the Petitioner's 
Claim and Right into Conſideration, and to do and de- 
termine thereupon what ſhould be found juſt and Right. 

I Upon 


be. tit 


Upon this the Houſe of Peers gave Leave that the 
preſent Duke of Queensberry ſhould be heard at the Bar 
of the Houſe by his Counſel. 


And the Difficulty was, that in the late Duke of (a) (% Die Jo- 
Hamiltons Caſe it was reſolved by the Lords, * That kg 
% no Patent of Honour granted to any Peer of Great 5. 

% Britain Who was a Peer of Scotland at the Time of 


« the Union,” {ſhould intitle him to fit in Parliament. 


This Reſolution was founded on the Conſtruction of 


the Articles of (b) Union of the two Kingdoms of (4) 5 Anne, 


England and Scotland, after which Union the Patent © >: 
of the Dukedom of Dover was granted to the Duke 
of Queensberry in Manner above mentioned. 


The Articles of Union affecting this Caſe were the 
4th, 22d and 23d. 


the fourth Article it is enacted, That from 
the Time of the Union there {ſhall be a Communis 
cation of all Rights and Privileges belonging to each 
Kingdom, except where it is otherwiſe expreſly a- 
7 greed by the — 
By the 22d it is agreed, That by Virtue of the 
* Treaty of Union, ſixteen ſhall be the Number of the 
Peers of Scotland to {it and vote in Parliament,” and 


there the Method of chuſing theſe ſixteen Peers is pre- 
ſcribed. 


Ey the 23d Article it is agreed, That theſe ſix- 
teen Peers thus elected ſhall have all the Privileges 
of the Peers of Parliament of Great Britain. Alſo 
M that all the reſt of the Peers of Scotland {hall have 
| „ all 
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De Term. $. Michaelis, 17 19. 


the Subjects to do their beſt Service to their Sove- 


** all the Privileges of the Peerage of England, excepting 
* only that of fitting and voting in Parliament. 


And it was urged in Favour of the Petitioner, that 
in theſe Articles it was difficult to find out Words which 
could be thought to diſable the King from granting to 
a Scotch Peer a Patent of Peerage of Great Britain with 


the Privilege of Sitting in Parliament, or which diſ- 


abled a Scotch Peer from accepting ſuch a Patent. Eſpe- 
cially, when the Rule of Law was, (and it was a Rule 
without Exception) that the Prerogative of the King, of 


which the Law was ſo regardful, could not be taken 


away by any Act of Parliament without plain and ex- 
preſs Words; more eſpecially ſo valuable a Part of the 
Prerogative whereby the Crown was enabled to en- 
courage the Merit of the Subjects, by beſtowing on them 
Honours and Titles. > 


The Words of the Articles {ſeemed ſo far from im- 
porting any {uch Diſability, that there was not ſo 
much as a Negative in any of the Articles: There 
was indeed what ſeemed to be the Reverle of this Con- 


the Articles. 


So that the Subjects of each Kingdom, without any 
Preference, Diſadvantage or Diſcouragement, were to 
be equally capable of the Sovereign's Favour; and 


ſurely the Scotch Peers were Subjects as well as others; 


and it was the Intention of theſe Articles to encourage 


reign. 


\ „ 
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It was admitted that by the Treaty of Union, only 
ſixteen were to repreſent the Peers of Scotland; but 
though in Virtue thereof, only ſixteen Peers were to 
be elected, yet this did not hinder, but that by Letters 
patent more Peers might be created. 


It was ſubmitted to their Lordſhips, whether it could 
be intended by the above mentioned Articles of Union, 
that thoſe Scorch Peers {ſhould be in a worſe Condition 
than the meaneſt of their fellow Subjects; nay than 
the meaneſt of their own Servants; in a worle Con- 
dition than thoſe who are no Subjects, but Aliens; nay 
worſe than Criminals; ſince by ſuch Conſtruction of 
. the Articles as would diſable Peers of Scotland from lit- 
ting here by Letters Patent, all thoſe Things before 
mentioned were implied; for, 


Er. 


It was in the Power of the King (if it was his Plea- 
ſure ſo to do) to make a Servant of a Scotch Peer a 
Peer of Great Britain; and then it were pretty ſtrange 
that the King ſhould not be able to make the Maſter 
ſo. It was in the Power of the King, for ſuch Merits 
as he alone was Judge of, to beſtow Honours upon the 
meaneſt of his Subjects. It was in his Power to make 
an Alien born, firſt a Denizen and then a Nobleman. 
It was the Crown's Prerogative to pardon a Criminal: 
And if it were the Royal Pleaſure, and ſuch Criminal 
ſhould have done Service to the Crown (of which the 
Crown alone was to judge) ſuch Criminal might be 
made a Peer. 
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And it ſeemed harſh to ſay, that a Nobleman of 
Scotland, by all the Services of his Life, could not make 
himſelf capable of becoming a Peer of Great Britain, 
and of voting in Parliament by Virtue of a Patent; 
. but that if he were to commit Treaſon, and to be 

— 7 K attainted 
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De Term. S. Michaelis, 1719. 


Whether a 


' Peerage 


granted to 
an Infant 
may be 

waived by 


him when he 


comes of 
Age, 


attainted, by which he would forfeit his Scotch Peer- 
age, and then were to be pardoned z from the Time 
of ſuch Pardon he would be capable of being a Peer 
of Great Britain with the full Privilege of fitting in 
Parliament. 


But whatever Conſtructions theſe Things might receive, 
the Principal Cale was out of the Articles of Union, 
and (probably) a different Cafe from that of any other 
Peer of Great Britain. The preſent Duke of Dover 
not taking this Dukedom as Heir to his Father by De- 
ſcent, but by Virtue of a Remainder limited thereof 
to him as the ſecond Son of his Father, the late Duke 
of Queensberry. 


That it muſt be admitted, the Patent of Duke- 
dom was limited in Remainder to the ſecond Son, 
by his then Title of Earl of Solloway; and the pre- 
tended Diſability againſt his having the Privilege of 
fitting in this Houſe as an Engliſb Peer, and as Duke of 
Dover was, that at the Time of the Union he was a 
Scotch Peer, (viz.) Earl of Solloway. 


Now the Honour of the Earldom of Solloway was 
granted to him when an Infant: And it was ſaid to be 
a Rule of Law, that in Caſe of an Infant, a Grant 
made to him during his Infancy, might be waived and 
diſclaimed by him when he came of age. And the 
known Diverſity was, that what came to an Infant by 
Deſcent (which was the Gift of Law) That he could 
not waive ; but whatever came to the Infant by the 
Gift or Grant of another, might be relinquiſhed by him 
when of Age. 


Allo it was ſaid to be plain, that whatever an Infant 
did waive or refuſe when of Age, it then became the 
lame thing as if the Grant had never been made to 


Infant ſhould bind him, 


That for the ſame Reaſon if a common Perſon (and 
it holds as ſtrongly if the King) ſhould make a Leaſe for 
Years, or grant Lands in Fee to an Infant, he, when 
of Age, might waive and refuſe it; ſince the Rent 
reſerved might be more than the Value, the Eſtate might 
be more incumbred than it was worth. 


Now a Grant of a Peerage was within the ſame Rule 
of Law in this and other ReſpeQs as a Grant of Land: 
A Dignity or Barony was intailable within the Words 
[Lands and Tenements | and comprized therein. 1 Inſt. 
20. Again, a Dignity or Barony, though intailed, was 
comprized within the Statute of 26 H. 8. cap. 17. by 
the Words | Lands, Tenements and Hereditaments ; 
and therefore was, though intailed, forfeitable for 
Treaſon ; and generally ſpeaking, Dignities and Ho- 
nours were governed by the ſame Rules of Law, as 
Lands, ſome few Inſtances only, for particular Reaſons 
excepted. 


Conſequently, as an Infant when of Age might re- 
fuſe or waive a Grant made to him of Lands, ſo might 
he refuſe a Grant of an Honour made to him during 
his Infancy, and exactly for the {ame Reaſon; for an 
Honour might be loaded with an Incumbrance as well 
as Land: And in the principal Caſe (as ſome would 
have it) the Scotch Peerage from the Time of the 
Union was in Fact clogged and loaded with a great 
Incumbrance, ſuch an Incumbrance as was a perpetual 
| Dilability 
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| Diſability to the Peer and his Iſſue in all ſucceeding 


(a) Sce Caſes 
in Parlia- 
ment, Lord 
Purbect's 
Caſe, 


Generations from fitting in this Houle. 


Wherefore it was plainly for the Benefit of his Grace 
the Duke of Dover (who had two Honours granted him 
during his Infancy, one of which, the Scotch Peerage, was 
inconſiſtent with the Engliſh one, and thought to "difable 
the Duke from fitting m this Houſe) to waive and refuſe 
ſuch Scorch Peerage granted him during his Infancy, 
and by accepting of the Dukedom of Dover, to ele& 
to ſerve the Sovereign in that Capacity, which ſeemed 
to take in all that was implied in the other, and more, 


It muſt indeed be admitted that the King was inti- 
tled to the Service of his Subject in what Capacity he 
pleaſed; but an Infant could not vote in this Houle, 
during his Minority; and now upon the Duke's firſt at- 
raining his Age, as the Crown had elected that he ſhould 
ſerve as an Engliſh Peer and Duke of Dover, he was 
ready to do ſo, not having been able to {it in this Houle 


before, or when an Infant. 


The Counſel further obſerved, it would hardly be 
expected from them, that they ſhould ſhew a Pre- 
cedent where an Infant when of Age had waived an 
Honour granted to him during his Infancy ; it not ha- 
ving been uſual (unleſs in the Royal Family) for the 
Crown to beſtow Honours upon Infants, ' 


That in the old Books there were ſeveral Inſtances of 
Noblemens reſigning and ſurrendering their Honours 
(a), though accepted by them after their coming to 
Age, and though deſcended to them: But in the 
principal Caſe they did not go fo far; they only held 
that an Honour granted-to an Infant might be waived 
by him when of Age. That this being agreeable to 


the known Rules of Law in Relation to Eſtates granted 
2 to 
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oppoſed the Duke's ſitting in the Houſe, to produce 
Precedents, ſhewing that an Infant could not waive an 
Honour as well as Land granted to him during his In- 


fancy. 


However they ſhould cite one Caſe, That of the 
Lord Abergavenny, 12 Co. 70. Where Edward Nevil 
in the ſecond and third of Queen Mary was called by 
Writ to Parliament by the Title of Lord Abergavenny, 
and dying before the Parliament met, it was reſolved 
8 Fac. 1. by the Lord Chancellor, the two Chief Ju- 
ſtices, Chief Baron and diverſe other Judges then pre- 
ſent in the Houle of Peers, that Lord Abergavenny wus 
no Baron; becauſe by the King's Command the Wrir 
might be {ſuperſeded or countermanded, or the Party 
might excuſe himſelf to the King, or might have waived it 
and ſubmitted himſelf to a Fine; as where one diſtrained 
to be a Knight, or one learned in the Law 1s called to 
be a Serjeant ; the Iſſuing of the Writ alone cannot make 
the one a Knight or the other a Serjeant, ſince either 
may excule himſelf, or ſubmit to a Fine, or die before 
the Return of the Writ. So that from this Caſe it 
was {aid to appear that the Party, though of Age, might 
refuſe being made a Peer; and if ſo, much more when 
an Infant. And taking it that ſuch Grant of an Ho- 


nour made to an Infant might be waived, it then muſt 


plainly relate to the Time of making the Grant, and not 
to the Time of the Waiver only; as if a Leaſe for Years 
be made to an Infant, rendring Rent, and the Infant 
when of Age waives it, this plainly diſcharges him of 
all the Arrears of Rent; whereas if the Eſtate were de- 
velted only from the Time of the Waiver, then the 
Infant when of Age muſt pay the Rent till the Time 
of the Waiver; which was plainly otherwiſe. 


ro Infants, it {eemed imcumbent on the other Side who 


. 1 Where- 
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Wherefore as the Waiver of the Honour related to the 
Time of making the Grant, it follow'd that the Duke 
of Queensberry and Dover, as ſoon as he came to Age, ha- 
ving waived the Grant of the Scotch Peerage, his Grace 
was upon the Matter never Earl of Solloway, and ſo 
not a Scotch Peer at the Time of the Union; con- 
ſequently he was capable of being made an Engliſh Peer, 
and not in any Senle within the Reſolution of the 
Duke of Hamilton's Cale. 


But ſuppoſe the Determination ſhould be againſt the 
preſent Duke's Claim, yet if he ſhould happen to die 
without Iſſue Male, his younger Brother George would 
plainly be intitled; for the Dukedom of Dover being 
limited by the (aims Patent after the Death of the late 
Duke of Queenoberry, to his ſecond and third Sons fuc- 
ceſſively in Tail Male, they both took their Dukedom 
by Purchaſe and not by Deſcent ; and conſequently it 
the preſent Duke, the ſecond Son, ſhould die without 
Iſſue Male, the third Son George, who was not a Scotch 
Peer at the Time of the Union, would be plainly intitled 
to the Dukedom of Dover, with the Privilege of ſit- 
ting in this Houſe. And it ſeemed pretty ſtrange to 
ſay that the Elder Brother ſhould not have ſuch Privi- 
lege, but that all his younger Brothers ſhould ; eſpe- 


cially when all the Brothers claimed under the ſame Pa- 
tent of Honour. 
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Much more was ſaid to diſtinguiſh this Caſe from the 
Reſolution in that of the Duke of Hamilton; and it was 
urged that there was no more Reaſon the Reſolution in 


- the Duke of Hamiltons Cale ſhould preclude them from 
i ſpeaking againſt it, than that the Reſolution in Favour 
of the late Duke of AT ſhould preclude any 
from controverting that. that rather a Reſolution in 
Favour of a Peer, 1 ving him to ſit and vote in 

I Parlia- 


LE 


—— 
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parliament, was ſtronger and more to be regarded than 
2 Reſolution to the Contrary; ſince the noble Peer, 
who by Virtue of any Reſolution came into this Houle, 
might poſſibly by his Votes and Debates occaſion ſeveral 
Reſolutions which otherwiſe might not have been; and 
if it ſhould be afterwards determined that ſuch Peer 
Had no Vote, the Suitor whole Cauſe was loft by the 
Vote or Debate of ſuch Peer, mult think himſelf very 
unfortunate. But on any Reſolution of the Houle a- 
gainſt the admitting a Peer to ſit and Vote, that termi- 
nated only in himſelf, and affected no third Perſon, us 
the other Caſe would; ſo that this Reſolution in Fa- 
vour of the Duke of Queensberry's Patent, and admits 
ing him to lic and vote, though it were only one ſingle 
Reſolution, would ſtill be ſtronger than the Reſolution 
in the Duke of Bamilton's Cale. : 


Upon the whole Matter : As the Patent under which 


the preſent Duke of Queensberry and Dover claimed a 
Right to fit in this Houſe had been allowed in his Fa- 
ther's Time : As his Father to the Time of his Death, 
in two ſucceſſive Parliaments did fit and Vote here, and 
no Objection could be made to the preſent Duke's Claim, 
but what might likewiſe have been made againſt that of 
his Father: So it was hoped the Houle would be of the 
ſame Opinion, as to the Son's fitting among them, as 
their Lordſhips had been of in the Caſe of his Father, 
it being upon the lame Patent. And as his Grace ſuc- 
ceeded his Father in his Honour, ſo their Lordſhips 
would admit his Grace to ſucceed his Father in his 


Seat in that Houſe which was belonging to the Ho- 
nour. 


But upon the Debate of the Queſtion, the Majority 
of the Peers were againſt allowing the preſent Duke the 
Privilege of fitting in their Houle. 


The 
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(a) See Lord 
Keeper Som- 
mers's Argu- 
ment 1n the 
Bankers 
Caſe, Page 
127. 


ny's Caſe it was admitted the King might fine a Perſon 


The Lord Cowper was of Opinion that the King 
could not create a Subject a Peer of the Realm againft 
his Will ; becauſe then it might be in the Power of 
the King to ruin any Subject whoſe Eſtate and Circum- 
ſtances might not be ſufficient for the Honour. 


The Lord Trevor contra: That the King had a Riglit 
to the Service of his Subjects in any Station he thought 
proper, and inſtanced in the Caſe of the Crown's having 
Power to compel a Subject to be a Sheriff, and to fine 
him for refuling to ſerve. 


Alſo the Lord Cowper held that a Minor might waive, 
when of Age, a Peerage granted to him during his In- 
fancy; eſpecially in this Cale, it being a Scotch Peerage, 
and amounting to no more than a Grant of a Diſabili- 
ty. But 


The Lord Trevor obſerved, that in Lord Ahergaven- 


whom his Majeſty thought fit to ſummon by Writ to 
the Houſe of Peers, it being ſaid there, that a Perſon 
might chuſe to ſubmit to a Fine; and if it were al- 
lowed the King might fine one for not accepting the 
Honour and not appearing upon the Writ, the King 
might Fine toties quoties, where there was a Refuſal, 
and conſequently might compel the SubjeCt to accept of 
the Honour. 


And that it was not to be preſumed the King would 
grant a Peerage to any one to his Prejudice or Wrong, 
any more than that he would make an ill Uſe of 
his Power of pardoning; all which are Suppoſitions (4) 
contrary to the Principles upon which our Conſtitution 
is framed, which depends upon the Honour and ju- 
ſtice of the Crown. 

In this Cafe I was of Counſel with the Duke of Queens: 


berry, Oc. Fawkes 
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Purpoſe, amended his Bill, and in the Body 
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ti. 


Caſe 170. 
Lord Chan- 


e | | | bs | cellor Parker. 
"THE Plaintiff was a. Bankrupt; and brought a Bill They only 

againſt his ſuppoſed Debtor the Defendant Pratt, ve 
to compel him to Account. 


Fawkes verſus Pratt. 


Bill, againſt 
whom Pro- 
ceſs is prayed, 
The Defendant pleaded that the Plaintiff being a 
Bankrupt, and found ſo by the Commiſſioners, his Ef- 
fects were alligned to A. and B. for the Benefit of the 
Creditors, and that the {aid Aſlignees ought to be made 
Parties. 


Upon this the Plaintiff having an Order for that 
thereof 
charged the Aſſignees in a proper Manner; but the Prayer 
of Proceſs was (as before) only againſt the Defendant 
Pratt. After which the Defendant put in the ſame 
Plea to the Bill, (viz.) that the Alhgnees ought to be 
made Defendants, - 


Lord Chancellor ; The Plaintiff may complain and tell 
Stories of whom he pleaſes; but they only are Defen- 
dants againſt whom Proceſs is prayed, and no Proceſs 
being prayed againſt the Aſſignees, they {till are not 
Defendants, conſequently the Plea is good. 
But the Solicitor (who was in Court) pretending Upon the 
that the Record was right, which appeared afterwards 2 : 
not to be ſo, and the Plaintiff being a poor Man and in tor“ hl 
Priſon, and this ſeeming to be the groſs Neglect of the Gun of a 
Solicitor, the Plea was allowed, and the Bill thereupon 25 Nes- 


| | - lect, the 
amended ; but the Coſts were ordered to be paid by Court will 
t MT; order him to 

the Solicitor. pay the Coſts. 


7 M 


Bowers 
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e Hover, verſus Littlewood. 


cellor Parker, 


One dies In- O died inteſtate, leaving no Wife or Child, Bro- 


mate la. 
1 ther or Siſter; but his next of Kin were an Un- 


cle and a cle by his Mother's Side, and a deceaſed Aunt's Child. 


deceaſed 
Aunt's Son; the latter ſhall have no Share under the Statute of Diſtribution, 


The latter brought a Bill againſt the Und for a 
Share of the Inteſtate's Eſtate ; to which Bill the De- 
fendant demurred. | 


For the Plaintiff it was inſiſted that upon the reading 
the Statute of 22 Car. 2. cap. 10. which ſays, That 
„ where the Inteſtate leaves no Wife or Child, the Per- 
* ſonal Eſtate ſhall go to the next of Kin, and their 
© legal Repreſentatives; Provided there ſhall be no 
% Repreſentation amongſt Collaterals, after Brothers and 
Siſters Children,” Lord Cowper had inclined to think 
that Brothers and Siſters Children ſhould refer to the 
Word | Collaterals | fo that the Child of any Collateral 
Brother ſhould take by Repreſentation with the Uncle 
or Aunt of ſuch Child; and it was ſaid that this was 
called a Statute of Diſtribution, as intended to be diffuſive 
in diſtributing the Inteſtates Effects, to prevent any ſingle 
Hand from {weeping away the whole Perſonal Eſtate; Lf 
to diſpoſe of it ſo as that all the near Relations of the 
Inteſtate might be provided for, by which Conſtruction 
the Statute would do the moſt Hood: - that it would be 
hard the Inteſtate's Uncle's Son by the Father's Side 
who bears the Name, {ſhould be quite excluded by an 
Aunt of the Mother's Side, married (it may be) to a 
Ante 28. Stranger; that as to Pett's Cale (a), where 25 Inteſtate 
left a deceaſed Brother's Child, and a deceaſed Brother's 
Grandchild, upon which it was adjudged that the Grand- 


child (the Inteſtate s Grand Nephew) ſhould not _ 
L this 
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" 


this might be admitted; becauſe the Proviſo ſays, there 
« ſhall be no Repreſentation among Collaterals after Bro- 
« thers and Siſters Children, and there was a Grandehild 
of a Brother, who by the expreſs Words was excluded. 


„ 


1 d 


Lord Chancellor : In Pett's Caſe, the Grandchild was 
Nephew to the Perſon with whom he claimed to come 
in for a Share, but yet the latter took the whole. 
Wherefore that is a Cafe in Point; and indeed I appre- 
hended this Matter to have been ſettled, and that the 


Practiſe in the Spiritual Court had been conformable 


thereto, What has been urged, with Regard to the 
Hardſhip of the Cale is nothing; for ſo it may. ſeem 
hard that if an Inteſtate leaves a deceaſed Brother's 
only Son, and ten Children of a deceaſed Half-Si- 
ſter, the ten Children of the decealed Half-Siſter ſhall 


take ten Parts in eleven with the Son of the deceaſed 


Brother; and yet the (a) Law is ſo, becauſe they all 22 
take per Capita, and not by Way of Repreſentation, ſus Mal, 


| Precedents 
in Chancery 54, determined, as it is there ſaid, by Lord Sommers on great Deliberation, 


Wherefore the Court allowed the Demurrer. 


Mayor and Aldermen of Colcheſter ver- oa 17. 


ſus Lord Chan- 
; cellor Parker, 


HE Plaintiffs moved to examine ſome of the Co- The Court 


. . . . . : cannot make 
Plaintiffs, ſaving juſt Exceptions; and the Defen- an Oder te 
dant made the like Motion. | 


examine a 
bene eſſe, ſaving juſt Exceptions, tho” they will make ſuch Order to examine a Defendant ; but 
the Defendant ought to have demurred to ſuch immaterial Plaintiff, If a Corporation would 
make uſe, of one of their own Members as a Witneſs, they muſt disfranchiſe him, | 


Plaintiff de 


Lord Chancellor : If a Corporation will examine any 


of their Members as Witneſſes, they mult (and ſo is the 


Courſe) disfranchiſe them, and then they may make ule 
1 a 
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of their Teſtimony; : but upon his Lordſhip” 8 conſulting 
with the Regiſter, it appeared to be a Rule, that no Co- 
Plaintiff ought to be examined as a Witneſs on Behalf of 
the Plaintiff; there being this apparent Exception againſt 
him, (viz.) his being liable to anſwer Coſts, if the Event 


of che Cauſe ſhould prove againſt him. 


But by Lord chanel, there is more uon that the 
Defendant ſhould be at Liberty to examine one of the 
Plaintiffs in this Cauſe. Firſt, Becauſe the Defendant 
cannot disfranchife any of the Corporation, as the Plain- 
tiff may. Secondly, If the Plaintiff ſwears any Thing 
againſt himſelf, it is good Evidence neue him, though 


5 for him. 


Nevertheleſs the Practiſe is otherwiſe; and this ſeems 
to be in Imitation of the Common Law, where the 
Defendant cannot examine the Flaintift ; and though 
Equity goes ſo far as to give either de leave bo En 
mine a Defendant de bene eſſe, yet this Rule has not 
been extended to a Plaintiff, who if he be an imma- 
terial Plaintiff, the Defendant may demur. 


Note; Ihe Method of disfranchiſing is by an In- 
formation in nature of a Quo Warranto againſt the Mem- 
ber, who confeſſes the Information, on which the Plain- 


tiff obtains Judgment to disfranchile. 
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All Souls College verſus Coddrington, c 73. 


contra. At the Rolls. 
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Olonel Coddrington deviſed to All Souls College in Ox- I. der iges his 
ford in theſe Words, I deviſe my Library of Books Library of 
nom in the Cuſtody of Mr. Carſwell, to All Souls College 


> P 
ions ol — 
2 — * 


4 in the Cu- 
E #73 Oxford; and in the ſame Will he deviſed to the ſaid ſtody of B. 
1 . b to a College, 
College 4000 J. more to augment their Library. Af 


and after- 


ter which the Teſtator bought ſeveral Books of Value warde 


ö 
wy Ä IST, 
RA 


: : : more Books 
which were placed in the {aid Library. which he 


4 on. | places in the 
= fame Library, and gives 4000 J. more to increaſe their Library; the after-bought Books ſhall 
pak. 


Objected, That the Books purchaſed afterwards ſhould 
not paſs ; becauſe the Gift is of his Library of Books now 
in the Cuſtody of Carſwell, which Word now] muſt 
be relative to the Time of making the Will, otherwiſe 
mult be rejected; but it was ſaid to be againſt an 
eftabliſhed Rule in the Conſtruction of Wills, to re- 

ject any Word that can be made to take Effect; 
it was admitted that without the Word [now | the Will, 
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as to 1 perſonal Bftate, wal relate to the Time of 
the Death of the Teſtator; ſecus where that Word was 
inſerted; that if I ſhould deviſe all the Leaſes which I 
now have, or all the Horſes which I now have in my 
Stable, and afterwards purchaſe more of each, theſe 

new r or Horſes would not pals. 


Maſter of the. Rolls - Where I devil all the Corn 

now in my Barn, if that Corn be afterwards ſpent, and 

% Vide au- new Corn put in, ſuch new Corn will not (a) paſs: But 
448 done if I deviſe all my Flock of Sheep now on ſuch a Hill, or 
in ſuch a Paſture ; in that Caſe, becauſe Sheep are in 

their Nature fufuating, {ome mult die, ſome be killed, 

and fome Lambs be produced which will afterwards 

breed, and it being the Caſe of a collective Body, the 

. Sheep produced afterwards ſhall pals ; and this is within 
ere the Reaſon of a Deviſe of a Perſonal Eſtate, which, 
ſus Mafters,” becaule always fluctuating, {hall therefore relate to the 
and Ln „Time of the Teſtator's Death; beſides the Will, as to 


verſus Fekyll # a | 
&-4lbme, - Perſonals, does not ſpeak till after the Teſtator's Death. 


It is natural to think that the Teſtator did not in the 

Principal Cale intend his Executor ſhould be garbling 

the Library after his Death, by picking -out the Books 

bought ſince the making the Will, which appears more 

_ . - plainly from the ſubſequent Date of 4000 J. to the 

College to buy Books, ſo that his Deſign manifeſth 
vas to increaſe rather than diminiſh. 


As to the Caſes that have 3 put of a Deviſe of 
all the Leaſes which I now have, or of all the Horſes 
now in my Stable, and afterwards I purchaſe more ot 
each, the new Leaſes or Horſes will not paſs; the Reaſon 
18 er theſe are particular Chattels, and not Part of a 
collective Body as a Flock of Sheep, or Library of Books 
Indeed a Flock of Sheep differs fomewhat from a Li- 
7 of Books; for the former muft of Neceſſitj 


5 \ Huctuate 


8 


i 5 7 n 1 n 
ö 7 * 1 gs) en %; 2 er 98; 4 2 E he. „ 1 x 
; EO . $ F ) V ⁊ ĩ⁊ 10 5 EY te In 77ͤ ee aaa 
— F - | Te : - 3 n JJ ⁰ͤ³“—“ß.([(.!U]] !]!!! NE es ee ca RET) 33 
2 5 ' c 2 . 7 - "7; J 7 gt ig 8 A S r . F c eee 5 e 4 oe 
5 . 9 R AS CV 75 , e RM ors JJ ͤ ͤͤÄ0 0 ²˙ A Aa 1 
K * n n 2 2 1 25 — n N r 8 r Wo T ff. ð ß ĩͤ gs . . 1 8 * 
CODE OT EOS OTIS Par ore Ss. IEF Ao NES 5 n So o tp 90 E : » 
, 4 y ö 0 N c 2 F 
eo ESRD N r * 1 2 5 E 


—__— 


— A 


De Term. J. Hill. 1719. MES 999 


* rr 2 
_ — 


fluctuate as above; but there is no Necetlity chat Books — 
ſhould be. changed. 


However in this Caſe it was decreed that the Books 
afterwards bought by the Teſtator, and put into this 
Library, ſhould pals to the College by the Will ; the 
Court being of Opinion that the Word Now did not 
relate to the Books which were in the Library at the 
Time of making the Will, but, on Conſtruction of 
the whole Sentence, denoted where the ſaid Library 
was, and might be intended to diſtingwſh ic from any 
other Library of the Teſtator's. 8. 


Air General verſus Wyburgt Sal. Civ 174. 


Lord Chan- 
cellor Parker, 


O charges all "EN Lands in Chigwell | in Eſſex, and In a Suit on 
in Endfield | in Middleſex with 20 l. per Annum to the _ = 
Poor of Enfield. And an Information being brought to the A; 


the Arrears 


make diverſe Lands in Endfield liable to the Charity, ng ; 
leaving out the Chigwell Lands, it was objected, that neceſſary to 


the Chigwell Lands ought to contribute, and the Owners m__ 


thereot be made Parties. of the Tad - 


out of which 
the Rent iſſues, Parties. 


Lord Chancellor : This is in Nature of a Plea in A- 
batement, and unleſs it be inſiſted on in the Anſwer, and 
the particular Owners ſhewn, I will put the Owners 
of the Endfield Lands to take the weine Oar on 
themſelves to find out the Chigwell Lands, and bring 
their Bill for that Purpoſe if they think fit; for at 
this Diſtance of Time, (the charitable Gift being in 
1651.) the Lands may be loſt, or not diſtinguiſhable, 
or purchaſed without Notice; and if the Charity has loft 
the Chigwell Lands, it monk be ſtrange to make Uſe 


of this as a Reaſon, why. ic ſhould Joſe the Tn 


Lands likewile. 
Allo 
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W ee Alſo Part of this Charity being given for the Cloath- 
videnee to ing of {ix poor Perſons of the Pariſh of Endfield, Lord 


prove a Cha- 


Ie Endfield to be Witneſſes, becauſe they were intereſted, 
a Lodger, às being eaſed in the Poor Rates; and though it was 
nog urged, that they might be Lodgers there, or Perſons 
to the Poor. not contributing to the Rate, and that it was incumbent 
1 on thoſe who took the Exception, to make out the 
Houſe-keep- Contrary; 
er, and to 


pay, Sc. unleſs the Contrary be made appear. 


Tamen per Cur The Witneſs being deſcribed to be of 
the Pariſh of Endfield, Yeoman, muſt be intended an 
Houſe-keeper, and one liable to pay Pariſh Rates, un- 
leſs the contrary be made to appear. . 


Wherefore it was ſent to the Maſter to inquire whe- 
ther the Lands were liable to the Charity. 


ce 155. Blackborn verſus Heuer Eagley, & e- 


Lord Chan- CONET A. 
cellar Parker. 
R Hewer late of Clapham, being a ſingle Man, and 
having a vaſt Real and Perſonal Eſtate, and a near 
Relation, Anne the Wife of Samuel Edgley, for whom 
and whoſe Iſſue he intended the Bulk of his Eftate; by 
Will, dated the gth of September 1715. after having 
declared his Intention that his Name and Family ſhould 
be continued by ſome of the Children of his Couſin 
Anne Eagley, directs that his Manner of Houſe-keeping 
at his Dwelling-Houſe at Clapham ſhould be continued 
for one Year after his Death, as alſo his Servants at the 
old Salary, and that 1200 J. per Annum ſhould be 
allowed his Couſin Anne Edgley for that Purpoſe; 
that after the Expiration of that Year his Couſin Ant 
_ — Eagley 


* 
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Eugiey ſhould continue to live at his Houſe at Clapham, and 
that her Son Hewer Edeley ſhould cohabit with her there, 
in the ſame Manner as he then did with the Teſtator; 
that the {aid Anne Edgley ſhould be at all the Charge 


of Houſe-keeping, Servants Wages and Coach-Horſes to 


the Number that he maintained; and to enable her ſo 
to do, he directed that 1200 J. per Annum ſhould be 
paid to her by quarterly Payments for her Life; and 
that in Caſe her Son Hewer Edgley ſhould marry, and 
his Mother the {aid Anne Edgley ſhould think fit to live 
from him, and to quit the Houſe and Furniture, then 
ſhe to have 2 50 J. per Annum for Life; and he de- 
viſed all his Freehold Eſtate, and alſo the Reſidue of 
his Perſonal Eſtate to 'Truſtees, their Heirs, Executors 
and Adminiſtrators, in Truſt to convey all his Freehold 
Eſtate to the ſaid Hewer Edgley for Life, without 
Waſte, Remainder to Truſtees during his Life, to pre- 
lerve contingent Remainders, Remainder to his firſt, 
Vc. Son in Tail Male, Remainder to his Daughters in 
Tail General as Tenants in Common, with Power to 
the {aid Hemer Edgley to make a Jointure of any Part 
not exceeding halt the Premiſſes: And if Hemer Edgley 
{hould die without Iſſue, then he deviſed that the Pre- 
miſſes ſhould be ſettled in Fourths, (viz.) one Fourth to 
his Couſin ohn Blackborn in Fee, another Fourth to his 
Coulin Abraham Blackborn in Fee, another Fourth to his 
Coulin Anne Fackſon in Fee, and the remaining Fourth 
to his Couſin Suſanna Edgley, youngeſt Daughter of the 
lad Anne Edgley, in Fee. And in Caſe all or any of 
the ſaid four Remainder-Perſons ſhould be dead at the 
Time, when by Virtue of the ſaid Settlement his Eſtate 
was to devolve upon them, then the fourth Part, to 
which the Perſon ſo dead ſhould have been intitled to, 
if living, ſhould be conveyed to the reſpective Heirs of 
the Perſon ſo dead; and deviſed the Reſidue of his 
Perſonal Eſtate (ſubject to the aforementioned Legacies) 
to be laid out in Land and ſettled in the ſame Manner 
=O as 
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as he had before deviſed his Real Eſtate, and made his 


Truſtees Executors, and died. 


The Teſtator was ſeiſed in Fee of ſome little Land 
by him always imployed for the producing Hay and 
Corn which was conſtantly ſpent in the Houle, and 
the Land was plowed with the Coach-Horſes which the 


Teſtator kept. 


The Kinſman Hewer Edgley married the Daughter 
of Sir Simeon Stuart, and he and his Wife were not in- 
clined to live with the Mother Mrs. 4nne Edgley at the 
Houle at Clapham ; Hewer Edgley appointed a Jointure to 
his Wife, exceeding a Moiety of the Premiſſes, and Su- 


ſanna Edgley, one of the four Deviſees in Remainder, 


died without Iſſue unmarried. 


Samuel Edzley the Father of Hewer, prepared a Bond 
tor Hewer Edgley to ſign for the Payment of 1 20 J. per 
Annum to the Father for Life, which the Son for {ome 
Time declined to execute, ſaying it was more reaſon- 
able that the Father ihould depend upon his Honour: 
Upon which the Father left the Bond with him, de- 
claring if he would not fign it, he might let it alone. 
But afterwards Hewer Edgley the Son, in the Abſence 
of the Father, juſt before he went to travel, did ſign it, 
and directed that it {hould be delivered to his Father. 


In this Cale the following Points were debated, and 
reſolved by the Lord Chancellor. 


Firſt, It was objected, that though the Houſe at 
Clapham paſſed to the Mother for her Life if ſhe would 
live there, yet only the Houſe and Curtelage would 
paſs, and not the Land imployed for the producing 
Hay and Corn, Oc. and the rather, becauſe all 

j | LID? Lands 
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Lands and Freehold Eſtate were deviſed elſewhere, to 
Truſtees for the Couſin Hemer Bag ley for Life, &c. 


—— 


Sed per Cur : By the ame Reaſon it might be objecl ed 


that the Houſe at Clapham is deviſed away, which 


however is not pretended. It is true, that by the 5 2 Brat, 


of an Houſe 
Grant or Deviſe of an Houle with the Appurtenances, cum pertinen- 


only the Garden and Orchard will paſs with the Houle ; pd un ary 


Garden and 


but the Deviſe of the Houle with the Lands appertaining, Orchard will 


paſ with it; 
will paſs the Land in Queſtion. Now the Intention of but by a De- 


the Teſtator was, that after his Death, during the Life oy of an 


ouſe with 


of his Kinſwoman Anne Edęley, every Thing ſhould the Land ap- 


be carried on and tranſacted as it was in his Life-Time, Nn 
5 


and this to ſuch a Nieety, as that the ſame Number of Land uſually 


Servants and even of Coach-Horſes was to be imployed, ou. 


the {ame Hoſpitality oblerved, the ſame Horſes uſed in ed wm 

plowing the Lands; which could not be, unleſs the Lands dacht 
were to continue as before to be enjoyed with the Houſe ; fin 4. ſhould 
wherefore as it ſeems to have been his Intention not to eat h, 


part them, let thoſe Lands which. were before conſtant- prog Hogg 


ly enjoyed with the Houſe, and the Profits whereof Charge of 
were applied to the Maintenance of the Houle, continue 28 = 
to be ſo enjoyed. the Servants, 


and Coach- 
Horſes which the Teſtator imployed in plowing the Ground, and ſpend the Corn ariſing 


thereon in the Houſe 3 here the Land enjoyed with the Houſe ſhall paſs to the Couſin 4. 


Secondly, It was inſiſted that it appeared plainly Hewer 
Edgley and his Wife and Family were to have the Liber- 
ty of cohabiting with, and being dieted by his Mother 
at this Houſe at Cla how; ; and therefore if he ſhould 
waive that, or elect to live from his Mother, this 
would exempt her from any Neceſſity of expend- 
ing ſo much, and conſequently there ought to be 
a proportionable Abatement out of the 1200 J. per An- 


num, which was allotted to be paid to her for Houſe- 
keeping, 


cur. 
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One deviſes. Cur"; J admit Hemer Edęley might live at the Houſe 


and directs at Clapham with his Mother as formerly he did with the 


by Willthat Peſtator; but if he would live there with a greater 


an Annuity 


of 1200, Number of Servants or Horſes than were there in the 
25 id bo bis Teſtator's Life-Time, it ſeems to me that his Mother is 
Couſin, and not bound to maintain them. She is only to maintain 
that he ſhall, em in the ſame Plight and Manner as the Teſtator 


maintain her 


Son chere; did; neither ought there to be any Abatement of the 
the Son | f 1 
chuſes to 1200 J. per Annum by Reaſon of the Son's Abſence, 


A- any more than there ought to have been for the Years 
| ! = : 


fin ſhall have that the {aid Hewer Edgley travelled and was beyond 
238 Sea after the Teſtator's Death; and as though he had 
che fame died, there ſhould be no Abatement of the 1200 J. per 
ebe gen Annum, by the ſame Reaſon there ſhall be no Abate- 
had died. ment in Reſpect of the voluntary Abſence of the ſaid 
Hemer Edgley; for the Teſtator intended that in all 
Events, during the Life of his Couſin Anne Eagley, 
there ſhould be the fame Hoſpitality as in his Lite- 
Time, only in Caſe Anne Edeley {ſhould leave the Houle 
(which was left intirely to her Election) then indeed 
the was to have but 2 50 J. per Annum, inſtead of the 
1200 l. per Annum; but this latter Sum was to be paid 
her very exactly, (viz) quarterly during her Stay there; 
and Care is taken, that even the Repairs of the Houſe 

ſhall be paid out of the other Part of his Eſtate. 
Thirdly, Objected that the Jointure made by Hemer Edg- 
l:y on his Wife, exceeded a Moiety of the Premiſſes and 
conſequently, having gone beyond the Power, was void. 


A Settle- Cur”: Here neither is nor can be any Jointure, for as 


ment 0 di. yet the Son Hemer Edgley has no legal Eftate till the 
rected to be : SALT , 1 . | 
made on H. Truſtees convey to him, and until he has an Eſtate he 


ee Oo paſs none: Wherefore I can take no Notice of this 


Jointure of 2 equitable 


a Moiety, A, 
before the Settlement makes a Jointure of what exceeds a Moiety; Court will take no Notice 


of this duriug the Husband's Life, for it may never take Effect. 
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equitable Appointment ; nor can it properly come in Que- 
ſtion at this Time, not being to take Effect till after 

the Husband's Death, and perhaps never will, as he may 
ſurvive his Wife. | 


Fourthly, Objected, that Hewer Edgley by Virtue of 
the Words [if he die without Iſſue of his Body | ſhould 
have an Eſtate-Tail in the Premiſes, and then it 
would be in his Power to bar the Remainder by a 
Recovery; and this was the rather an Eſtate-Tail in 
him, for that otherwiſe the Daughters of his Son could 
never take, which would be againſt the Teſtator's In- 
tention. | 


To which it was anſwered, that here was an expreſs 
Eſtate for Life limited to Hewer Edgley, and the Words 
[if he ſhould die without Iſſue] being only Words of 
Implication, would not merge and deftroy an expreſs E- 
ſtate for Life, according to Bamfield and Popham, ante 5 4. 


But the Court exploded the Notion, that Words In a Deviſ 
of Implication ſhould not turn an expreſs Eſtate for % 5450. to 
Life into an Eſtate-Tail, and ſaid, That if I deviſe an and if 4. 


1 pe die with 
Eſtate to A. for Life, and after his Death without Ice, 3 


Illue, then to B. this will give an Eſtate-Tail to A. to B. tho 
ere 18 an 


according to Sunday's Caſe, 9 Co. 127. . But here expreſs E. 
being a Limitation upon Hemer Edgleys Death to his ge > Dow 
Sons, and after to his Daughters, the following Words te fubſe. 
if Hewer Edgley ſhould die without Iſue mult be in- quent Words 


will turn it 


tended, if he ſhould die without (6) tuch Iſſue. And into an E- 
as to what had been urged, that unlets theſe Words were awe Loch 
to create an Eſtate-Tail in Hemer Edgley, his Sons Lands are 

” h 7 1 oh: deviſed to A. 

| 7 | e aug for Life, Re- 
mainder to Truſtees, Ac. Remainder to his firſt, Ic. Son in Tail Male, &c. and if A. dies 
without Iſſue, then, &c. This will not give an Eſtate-Tail to A. but the Words [without 
Iſſue] muſt be intended without ſuch Hue. © (b) Vide the Caſe of- Humberſton verſus Fmber- 
ſton ante 332. : | | : 


* Sed Quære, For in Sunday's Caſe there is no expreſs Eſtate for. Life 
given to the firſt Devilee. | | | 
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| Vale ſucceflively, Remainder to his four Daughters, to each one Fourth in Fee; and in Caſe 
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* — — 


Daughters ers could not take; it did not appear the Teſta 
tor intended Hemer Edgley's Sons Daughters ſhould take, 
for he might think that on Hewer Edgley's dying with 
out Iſſue Male, his Name and Family would be deter- 
mined, for which Reaſon he might limit it over to the 
Daughters of Hemer Edeley himſelf ; beſides, the Son 
of Hewer Edgley would be Tenant in Tail, and when 
of Age might, by docking the Intail, give the Premiſſes 
to his Daughters, 


One deviſes Fifthly, Objected, that on the Death of Suſanna Bag: 
Eſtate to ley the Deviſee of one Fourth of the Premiſſes in Re- 
Truſtees and mainder, in Cafe Hemer Edgley ſhould die without Iſſue, 
in Luft ber fourth Part was not to deſcend to her elder Brother 
mage e and Heir at Law Hewer, but to be ſubject to an exe- 
his Son for CUtOry Deviſe to ſuch Per ſon as would be Heir at the 
Life, Re- Death of Hemer Edęley without ſuch Iſſue as aforeſaid, 


mainder to 


his firſt, c. and not to veſt in the mean Time. 
Son in Tail 


any of his four Daughters die without Iſſue, the Truſtees to convey ſuch fourth Part in Fee, 
to the reſpective Heirs of the Perſon ſo dying ; one of the Daughters dies without Iſſue, her 
Fourth in Equity belongs to her Brother, as her Heir, 


cur. This Remainder in Fee of a fourth Part does 
veſt in Hewer Edeley as Heir of his deceaſed Siſter Suſan- 
na; for the having a Deviſe of the fourth Part to her 
in Fee. the Words directing a Conveyance to be made 
in Caſe of her Death to her Heir, are no more than 
what would have been otherwiſe implied, & expreſſio eor 
que tacite inſunt nihil operatur. 


Sixthly, Neither 1s the Furniture of the Houſe at 
Clapham to be ſold, while Mrs. Anne Edgley ſtays there; 
for it being ſaid by the Will, that if ſhe thinks fit on 
the Marriage of Hewer Edgley to quit the Houſe and 
Goods, this ſhews that until then the was to enjoy 
them. But the Words are not ſtrong enough to carry 
the Goods as Heir-Looms with the Houſe after Mrs. 

2 7 Anne 


* 
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Ame Eagle ſhould quit it or die; then they ſhall be 
ſubject to the Truſts of the Will. 


Se venthly, As to the Son's Bond to pay the 120 L A Son in 
ber Annum to his Father; the Words {aid by the Father 8 


Circumſtan- 


chat if the Son would not ſign it he might let it alone] ge gives hi 
might be ſpoken in ſuch a Manner as to amount to a Bond ts pay 
Threatning, and with Deſign to intimidate the Son; bim 120 7. 

9 ( | IG 4 | . Annuity for 
but it might allo be otherwiſe ; and the Son having his Lit; if 
{aid that this ought to be left to his Honour, the Fa- _ mah 

> . 0 nd WI Ou 

ther ſeems to have acquieſced under it; after which 


Coercion, 
the Son as bound in Honour, without the Privity of his 3 5 
Father, and in his Abſence executed the Bond, and di- or Circum- 
rected it to be delivered to his Father; ſo that for ought _— be 
appears it was his free Act, and what he thought him- ftrued a Co- 
{elf obliged in Honour to do; and therefore, without any en. 


Proof to impeach «8, ſhould not be let aſide in Equity, 


Loyd verſus Read, | Enſer96, 
Lord Chan- 


cellor Parker. 
A Grandmother put 100 4. into the Exchequer upon (a) 5 5 
the (4) Act which gives 14 J. per Cent. Annuities for c. 20. 
Lives, and her Grandchild being made Nonunee, the Grandmo- 
8 4 9 2 ther buys an 
Father of the Grandchild gave a Bond to the Grand- Annuity in 
mother to repay her this 100 J. in Caſe the Child AEF os 


ON. ; 5 Cents for 
ſhould die in the Life of the Grandmother. 100 L in the 

Grand- 
child's Name. 


| Child's Father gives the Grandmother a Bond to repay the 100 /, if the Child 
dies before the Grandmother, who receives the Income and keeps the Talley, the Grand- 
child making no Claim: This no "Truſt for the Grandchild, 


The Talley was kept, and the Income of this Annuity 
received by the Grandmother during her Lite, and dit- 


1 of by her Will, from this to another Grand- 
Child. | | | 


Decreed 
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Decreed by Lord Gene, That the Oral, 


receiving the Income of this Annuity during her Life 


and keeping the Talley, and no Claim having ever been 
made by the Grandchild, ſhewed the Grandchild Was 
but a Truſtee for the Gfatdlwoolid; and if this was at 
all a Truſt, it muſt be always & ab origine ſo, that 
the Child's Father giving the Bond, and the Grand. 
mother's accepting it, tended to make this ſtill more 


manifeſt. Then there being no Mention made of the 


Truſt in the Bond, was an Inducement to think, that 
hed it been mentioned therein, the Grandmother would 
not have accepted it. 


The Court thought that what prevailed with the Father 
to give ſuch Bond, was the Chance of the Grandmother' 
giving the Annuity to the Grandchild, or at leaſt not 
giving it from him; and that probably, if the Grand- 
mother had not given it from him, this would have 
been taken as a conditional Gift to the Grandchild after 


the Grandmother's Death; and that the Caſe might 


) Vide an- 
te Lamplugh 
verſus Lam- 
Flugb, III. 


have been different, if the 2e ee or Parent had 
made ſuch a Purchaſe in a Grandchild's or Child's Name, 
and taken. the Profits during the Infancy (a) only of 
the Child, for that would have been no Evidence of a 
Truſt 607 the Parent. Secus if the Parent had taken 
che Profits after the Child's coming of Age, and when 


of Pilcretion to claim his Right. 


(b) Lord 
Grey verſus 
Lady Grey, 
Hiil. 20 Car, 
2. & vide 
the Caſe of 
Elliot verſus 
Elliot, 2 
Chan. Caſes 
231. 


It was moreover obſerved that (b) Lord Nottingham 
took a Diſtinction where a Parent made a Purchaſe 


in the Name of a Child already advanced, and 


thereby as it were emancipated : For that would have 
been a Truſt for the Father; but if ſuch Child were 
unadvanced before, it ought (according to him) to be 
looked upon n, ooly as an Advancement of one for whom 
ae was under dan Obligation of Duty and Conſcience to 

provide. = 
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Cate 257. 
Lord Chan- 


cellor Parker, 


F after a Decree pronounced, either Side enters a Ca- If after a 
L veat, this ſtops the Signing and Inrolling for twenty Dow 5 
eight Days, being a Lunar Month; but a Decree being entred to 


ſigned and inrolled after the twenty-eight Days, from 41 18 
the Caveat were expired, and within twenty- eight Days rolling, it 
after the Decree was preſented to be inrolled, and the Signing 28 
Regularity of the Inrolment being referred to the Ma- wy — 
ſter Mr. Holford, he certified the Courſe to be, that . 


pronoun- 


where a Caveat is entred, the Party entring it has twen- ding the De- 


: cree, but 28 
ty-eight Days after the Decree preſented. But Lord Days from 


Chancellor thought this an unrealonable Delay, there be- ine profent- 


: ing it to 
ing no Rule or Order of Court for that Purpoſe. Lord Chan- 


cellor to be 


inrolled, and Notice given by Lord Chancellor's Secretary to the Clerk of the other Side. 


Burnet verſus Theobald. 


On the other Side it was ſaid that the End of entring 


ſuch Caveat was to give the Party a reaſonable Time 


to conſider of the Decree, whether he ſhould ſubmit 
to it, or rehear the Cauſe, which End would not be 
anſwered, unleſs the Party had a reaſonable Time after 
the Decree was drawn up and paſſed; and the Allow- 
ance of the twenty-eight Days after the Entering of the 
Caveat, was immaterial, ſince theſe are commonly {ſpent 
after the Hearing the Cauſe, and before the Decree is 


drawn up and paſſed. 


Allo the Maſter certified that the twenty-eight Days 
upon the Caveat, ſhould commence only from the Time 
that the Lord Chancellor's Secretary gave Notice to the 
Clerk of the other Side, of the Decree being preſented 
in order to be ligned, which was likewiſe thought by 
the Court to be ſtrange 3 Et adjourn” 


But 


3 


= 


—_ PS. PR a th 
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But afterwards this Matter being mentioned again, 
and a Certificate of much the greater Number of 
Clerks in the Office being produced, ſhewing the con- 
{tant Courſe and Practiſe of the Office to be, that the 
twenty-eight Days ſhould be accounted from the Time 
of the Decree's being preſented to the Great Seal to be 
ſigned in Order to it's Inrolment, and Notice thereof 
given by the Secretary to the Clerk of the other Side: 
Lord Chancellor ſaid this ſeemed to him to be the conſtant 
Practiſe, and the Maſter's Report being ſo, his Lord- 

ſhip would not over- rule it on a Motion, but on the 


Contrary held the Report to be right, and according to 
the Uſage and Practiſe in that Cale. 


| Caſe 178. X Parte James. 
Lord Chan- E | P J ; 
cellar Parker, 
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5 „ Was bound in a Bond to B. payable on May-Day 
Day of Pay- then next, A. in the mean Time becoming a 
ment cannot Bankrupt, B. before May-Day takes out a Commiſſion 
Commifion Of Bankruptcy againit him, and the Commiſſioners ha- 
CR, ving ſummoned his Wife, would have examined her 
ought any touching the Time and Manner of A.'s becoming a Bank- 
RIS, wipe; but the refuſing to make any ſuch Diſcovery, 
on ſach they committed her. And ſome of A.'s Creditors who 
Commigton. game in under the Commiſſion, and paid their Contri- 

butioa Money, impriſoned A. for the Debt for which 
i they tought Relief by the Commiſſion; and upon the 
1 Petition of A. and his Wife diſcloſing theſe Matters, 
1 and hearing Counſel on both Sides, 


It was reſolved by Lord Chancellor, Firſt, That if 

a Creditor by Bond before the Day of Payment {ues 
out a Commulion of Bankruptcy againſt the Obligor in 
the Bond, it is irregular, and ſuch an Irregularity, for 
which the Commiſlion ought to be ſuperſeded; for 
"i T7 though 
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though it be Debitum in præſent (a) yet as it cannot 
be ſo much as put in Suit, or an Action commenced 
upon it, much leſs can there be a Commiſſion of Bank- 
ruptcy taken out on ſuch a Bond, whereby all the Real 
and Perſonal Eſtate of the Bankrupt is (as it were) ſeiſed 
in Execution. 


Secondly, That the Wife of the Bankrupt cannot be Bankrupt' 
examined againſt her Husband touching his Bankruptcy We 


| : -} * be examined 
She by the Common Law cannot be a Witneſs () for againſt her 


a Husband to 
or againſt her Husband; and though the former Sta- prove his 


tute of 21 Fac. 1. authorizes the Commiſhoners to Bankruptey; 
& a : may by Sta- 
examine the Wite touching any Concealments of the tutetouching 


« Goods, Effects or Eſtate of the Bankrupt,” yet nei * 


ther does that, or the (c) late Statute of the laſt Seſ- band's Ef. 
ſions extend to Examining the Bankrupt's Wife touching 

his Bankruptcy, or whether he had committed any Act 

of Bankruptcy, and how or when he became a Bankrupt. 


And the Court ſaid, that until the late Statute above» Bankrupt 


R . | ; himſelf b 
mentioned concerning Bankrupts, the Commiſſioners s 5 


could not examine the Bankrupt himſelf touching his _— 


Bankruptcy, and that in this Act there is no Clauſe touching his 


enabling them to examine the Bankrupt's Wife againſt * 
her Husband. And though the Warrant of Commit- ;, Me. 


ment of the Wife was produced, by which 1t appeared Reafons for 


that the Commiſſioners had committed her as well ee 


for refuſing to diſcover the Goods and Effects of the Bank- legal, and 
* g "1 A 8 i 
rupt, as to diſcover the Time and Manner of his Bank- continue in- 


continue in 


ruptcy : Yet by Lord Chancellor, one of the Reaſons for Cuſtody til 
committing the Wife, being for not diſcovering how illegally re- 


and when her Husband was a Bankrupt, and ſhe being quired of 


, . ＋ : | : . © him be done, 
to continue in Priſon till ſhe ſhould make this Diſ- the whole 


covery, the Commitment is illegal, and the ought to be Comm. 


ment is 
. ane naught, 


(a) Vide autem the Statute of 7 Geo. 1. cap. 31. & 5, Geo 2. and how 
theſe Statutes have altered the Law in that Point. @) 1 Inſt. 6. b. 
2 Vern. 79. (c) 5 Geo, 1. cap. 24. | 
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the Thing ſo 
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diſcharged ; and accordingly it was ordered ſhe ſhould 
be diſcharged. 


Creditors of Thirdly, It was reſolved that ſuch of the Bank- 

a Bankrupt, 

who come rupt's Creditors, as came in under the Commiſhon by 

3 which all the Bankrupt's Eſtate both Real and Perſonal 

ſhall not im- (by Means whereof he ſhould pay his Debts) was ſeiſed, 

er would not be allowed to impriſon the Bankrupt for 

ankrupt for 

not paying not Paying thoſe Debts. Wherefore the Court ſaid 

— would order the Bankrupt to be diſcharged out of 
Cuſtody, as to any Action brought by thoſe who had 
come into the Commiſſion of Bankruptcy, and had 
ſought Relief thereby. And though it was objected by 
Mr. Mead, that the Bankrupt ought not to be dit- 


charged until he had perfected his Examination, 


The Court held the Contrary ; for it did not appear 
that the Bankrupt was in Contempt or had refuſed to 
be examined; if he had, yet when the Commiſſion of 
Bankruptcy was irregularly ſued out, there ought not to 
be any Proceedings upon 1t by * of examining the 
Bankrupt, or otherwile. 


Cz 179. Grantham & al Commiſſioners and 
Truſtees of the forfeited Eſtates ver- 
ſus Alexander Gordon. (In Domo 


procerum) 


Attainder of . 6 
Maior Ge. V an Act of Parliament made in the firſt Year of 


nepal Themes King George, for the Attainder of Earl Mariſchal 


ar enaCted (int al) * That if Major Gene- 
chintouleywill & ral Thomas Gordon, Laird of Auchintoule, ſhould not 


not extend 


to attaint the render himſelf before ſuch a Day, he ſhould be at- 
Nee be , tainted of High Treaſon. == 


lexander, 2 
though the 
reſt of the Deſcriptions agree. 


Major 
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I Major General Gordon's Chriſtian Name was Alexander 
EF not Thomas, and he did not render himſelf within the 
8 Time. 

3 The Commiſſioners of the forfeited Eſtates in Scot- 
EF ard, adjudged that the Reſpondent Alexander Gordon 
Wo as not attainted ; whereupon the Commiſſioners for for- 
feited Eſtates in England appealed to the Houſe of 

A 

It was inſiſted for the Forfeiture, that here was 
a full Deſcription without a Chriſtian Name, (vix) 
Major General Gordon, Laird of Auchintoule, which was 
a ſufficient Certainty ; for every one muſt know who 

Was meant by it; and if the Deſcription without the 
Chriſtian Name was ſufficient, then utile per inutile non 
vitiatux. 

That as in 1 Inſt. 3. a. a Grant made to John Earl of 
Pembroke, when his Name is William, or to John Biſhop 
of Rocheſter, when his Name is William, is good, be- 
cauſe there can be but one of that Dignity, but one 
Earl of Pembroke, and but one Biſhop of Rocheſter, 

= (wherefore the Addition of a falſe Chriſtian Name would 
= act hurt it;) ſo in the Principal Cafe there being but 
one Major General Gordon, Laird of Auchintoule, this 
Deſcription could anſwer no Perſon whatſoever but the 
Reſpondent. 
Alſo that there was ſufficient Certainty according to 
the Courſe of Parliament; and therefore that might 
de good by way of Impeachment, which would not be 
bo in a Proceeding by Indictment, for which Purpoſe 
Dr. (a) Sacheverel's Caſe was cited. 1 
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For the Reſpondent it was argued, that there ought to 


be a legal Certainty not only in Indictments for Capi. 
tal, but for all Criminal Offences, and much more 


would the Law require Certainty in the Caſe of an 
Indictment for an Offence, whereby a Man's Blood was 
to be corrupted, his Eſtate forfeited, and his Life taken 
away in the moſt formidable Manner. 


That though it might be true (which however was 


not admitted) that an Attainder would be good by the 


Deſcription of Major General Gordon, Laird of Auchin- 


toule, and that there might be ſuch a Man; yet adding 


a Wrong Chriſtian Name was much worſe than it there 
had been no Chriſtian Name at all; for there might 
be ſuch a Man as Major General Gordon, Laird of 4 
chintoule, and yet no ſuch Man as Major General Tho- 


mas Gordon, Laird of Auchintoule. 


That the Caſe cited from 1 Inſt. 3. a. might be al- 
lowed to be Law, and yet that no ways like the Caſe 
now under Debate; becauſe in a Grant the Law takes 
it as ſtrongly as may be againſt the Grantor, 21 Res ma- 
gis valeat, it being preſumed that ſome valuable Con- 
hideration was given for the Grant, and it would be 
very hard, that the Purchaſer, by Reaſon of a Miſtake 
of his Name, ſhould loſe his Purchaſe; wherefore it 
is ſufficient to make the Grant good, if it can appear 
who was intended to take, becauſe the Grant of the Party 
founded upon the Contract of the Party, ſhall take Effect 
according to his Intent, and Purchales may be good 
without either Chriſtian or Surname, as the eldeſt Son 
or youngeſt Son of J. S. (1 Inſt. ubi ſupra;) but in Cale 
of an Indiftment the Conſtruction is not to be accord- 
ing to the Intent of the Indictment, but mult be ftridt- 
ly certain; and if an Indictment is to be fo, much more 
mult an Attainder which binds for ever, both as to 
Lite and Eſtate; and an Indictment of one by the De- 

I ſcription 
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would not be good. 


That the Names of Alexander and Thomas were two 
as different Names as well could be, and therefore it 


was impothble that Alexander Gordon could be intended 
to be Thomas Gordon. 


That ſuppoſing Major General Alexander Gordon were 
attainted by his right Name, and afterwards pardoned 
by the wrong Name of Thomas Gordon, this Pardon 
would not be good, becauſe it could not be intended a 
Pardon of the ſame Perſon that was attainted. And 
it would be very hard that ſuch an Attainder as was in 
the principal Cate, ſhould, notwithſtanding the Miſtake 
of the Name, be good to take away a Man's Life, and 
yet that a Pardon, by Reaſon of the fame Miſtake 
of the Name, ſhould not be good to ſave the Man's Life; 
[which Reaſon had great Weight with the Lords. | 


That if this Attainder of Alexander by the Name 
of Thomas were to be good, an innocent Man might 
be executed inſtead of the Guilty; and it would be 
ſufficient to ſay that Alexander was the Man intended, 
though Thomas was the Man attainted. But as Fricer- 
tainty was the Mother of Confuſion, ſo it was the 
Happineſs and Excellency of our Law to delight (a) in 


and eſpecially in criminal Proſecutions to require Cer- 
tainty. 


That if Alexander Gordon were outlawed by the 
Name of Thomas Gordon, the Law in that Caſe would 
allow him no Redreſs by Writ of Error, becauſe he 
would not be hurt, nor any ways concerned in the 
Outlawry of one who was fuppoſed to be another Per- 
lon: And yet where the Law ſaid the Perton was nor 


hurt 


cui only of the eldeſt or youngelt Son of F. 8. 


194. in the 
Caſe of 
Mitchell ver- 
ſus Reynolds. 
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hurt or any ways concerned, .the Attempt now was to 
hang that Man, and to take away all his Eſtate. 


That the Objection was the ſtronger in the principal 
Caſe, for that the not rendering himſelf (by the Time 
preſcribed by the Act) made the Treaſon; and here 
Alexander might well think himſelf not the Perſon in- 
tended and required to ſurrender, when the Act required 
Thomas to ſurrender ; conſequently it would be hard, 
that his not doing of that which he had at leaſt very 
probable Reaſon to think not incumbent upon him to do, 
ſhould render him guilty of the, higheſt Crime known 
in our Law, High Treaſon. 


And as to what was ſaid, that this being an Attainder 
by Parliament differed from an Outlawry, and that the 
Courſe of Parliament made it good: It was an- 
{wered that Impeachments in Parliament differed from 
Indictments, and might be juſtified by the Law and 


thod of conſtruing an Act of Parliament (as this was) 
but according to the Rules of Law. 


Laſtly, that if the Reſpondent Alexander Gordon thus 
intended (as it was ſaid) to be attainted by the Name of 
Thomas, had been brought to the King's Bench Bar, that 
Court would not, nor could have awarded Execution 
againſt Alexander Gordon on the Attainder of Thomas, 


but on Alexander's ſhewing this to the Court, they 
mult have diſcharged him. 


Upon which the Counſel being withdrawn, the Lords 
adjourned the Debate till the next Day, in Order 
to have the Opinion of all the Judges of England, 
when the Lord Chief Juſtice Pratt delivered the 
Opinion of them all, © That this Attainder of 


Major General Thomas Gordon, Laird of Auchintoule, 
| + ie 


Courſe of Parliament; but that there was no other Me- 
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did not attaint the Reſpondent, whole Name was Alex- 
© ander; and that if Alexander Gordon upon ſuch an 
« Attainder had been brought to the King's Bench 
« Bar, and had made this Matter appear, that Court 
« could not have awarded Execution againſt him.” Up- 


on which the Decree of the Commiſſioners for forfeited 
Eſtates in Scotland was afhrmed. , 


Memorandum, In this Caſe it was admitted by the Coun- In Scotland 
„the Trials 
ſel on the other Side, that by the late Statute for the Union and Profecu- 


of the two Kingdoms of England and Scotland, Trea- tions for 


I reaſon are 


ſons and Profecutions for Treaſons are the fame in the tame as 
Scotland as here. in England, 


I was of Counſel for the Reſpondent, and Mr. Bootle 
for the Appellants, and alſo a Scotch Lawyer on each 
Side“ 


* The like Determination was made by the Lords in the December 
following, in the Caſe of Grantham & ab verſus Farquharſon, who was 
pretended to be attainted by the Name of Alexander Farquhatſon, where- 
as his Chriſtian Name was Patrick, 
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1710. 


cs Viſcounteſs Montacute verſus Her Huſ- 
Lard Chan band Jir George Maxwell. 


cellor Parker. 

Precedents | ; 

rel at HE Plaintiff brought a Bill againft the Defen- 
dant her Huſband, ſetting forth that the Defen- 

An Agree- 


ment made Cant before her Intermarriage with him did promiſe 
by he Ha that ſhe ſhould enjoy all her own Eſtate to her ſeparate 
the Mar- Uſe, that he had agreed to execute Writings to that 
out Witting Purpoſe, and had inſtructed Counſel to draw ſuch Wri- 
within the tings, and that when they were to be married, the 
pac of Writings not being perfected, the Defendant defired this 
might not delay the Match, in Regard his Friends be- 

ing there it might ſhame him: But engaged that upon 

his Honour ſhe ſhould have the ſame Advantage of the 
Agreement, as if it were in Writing drawn in Form 

by Counſel and executed; upon which the Marriage 

took Effect, and afterwards the Plaintiff wrote a Letter 

to the Defendant her Husband, putting him in Mind 

of his Promiſe, to which the Defendant her Husband 

wrote her an Anſwer under his Hand, expreſſing that 

he was always willing the ſhould enjoy her own For- 

2 tune 
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tune as if Sole, and that It ſhould be at her Com- 
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To this Bill the Defendant pleaded the Statute of 
Frauds and Perjuries (a), by which © all Promiſes in () 29 Car. 
« Conſideration of Marriage, unleſs ſigned in Writing 
« by the Party, are made void; and averred that he 

never ſigned any Promiſe or Agreement before Marriage 

for her enjoying any Part of her Eſtate ſeparately, 

which he pleaded in Bar of any Relief or Diſcovery. 


It was urged againſt the Plea, that this Promiſe was 
on the Plaintiff's Side executed by her Intermarriage; 
and therefore like the ſeveral Caſes in which Equity did 
relieve, and compel a mutual Execution; that the Let- 
ter written by the Defendant, though after Marriage, 
was an Evidence under his Hand of the Agreement be- 
fore the Marriage, and ſo took it out of the Statute. 


On the other Side it was ſaid, that the expreſs Words 
of the Statute made all ſuch Promiſes in Conſideration 
of Marriage void, unleſs they were in Writing ſigned 
by the Parties; and that there was the greateſt Reaſon 
for it, ſince in no Cale could there be {ſuppoſed fo 
many unguarded Expreſſions and Promiſes uſed, as in 
Addreſſes in order to Marriage, where many Paſſages of 
Gallantry uſually occur, and it was therefore provided 
by the Statute, that all Promiſes made in Conſideration 
of Marriage ſhould be void unleſs ſigned by the Party. 
That it was very wrong to call Marriage the Execution 
of the Promiſe, when until the Marriage it was not 
within the Statute; and the Statute makes the Promiſe 
in Conſideration of Marriage void; therefore to ſay 
that the Marriage was an Execution which ſhould render 
the Promiſe Good, was quite fruſtrating the Statute; 
which the Court took Notice of and approved. 


Lord 
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Caſe 181. 
Lord Chan- 


cellor Parker. 


A Creditor 
petitions a- 
gainſt the 
Allowance 
of a Bank- 
rupt's Cer- 
tificate, up- 
on which the 
Bankrupt 
gives him a 


— 2 


Lord Chancellor : In Cafes of Fraud, Equity ſhould 
relieve, even againſt the Words of the Statute: As if 
one Agreement in Writing ſhould be propoled and 
drawn, and another fraudulently and ſecretly brought in 
and executed in Lieu of the former, in this or ſuch like 
Caſes of Fraud, Equity would relieve; but where there 
is no Fraud, only a relying upon the Honour, Word or 
Promiſe of the Defendant, the Statute making thoſe 
Promiſes void, Equity will not interfere ; nor were the 
Inſtructions given to Counſel for preparing the Writings 
material, ſince after they were drawn and ingroſſed, 
the Parties might refuſe to execute them, and as to the 
Letter, it conſiſts only of General Expreſſions; as 
5 "That the Eſtate ſhould be at the Plaintiff's Command 
or at her Service; indeed had it recited or mentioned 
the former Agreement and promiſed the Performance 
thereof, it had been material. But as this Cale is cir- 
cumſtanced, allow the Plea. | 


Alſo this Plea being in Bar of a Diſcovery as to all 
Matters, which if diſcovered and admitted might be 
barred by the Statute, ſo far may the Statute be pleaded 
in Bar of ſuch Diſcovery, 


Lewis verſus Chaſe. 


HE Plaintiff being a Bankrupt, endeavoured to be 
diſcharged with the Conſent of four Fifths of his 
Creditors in Number and Value, upon the late Statute; 
the Defendant a Creditor preferred his Petition to the 
Lord Chancellor againſt the Allowance of the Certificate; 
upon which the Bankrupt, in Conſideration of the Defen- 
dant's withdrawing his Petition, gave him a Bond for 


Payment of his whole Debt. Afterwards the Bankrupt's Certificate 


his whole 
Debt in Con- 
ſideration of 
withdraw- 


ing his Petition; Equity will not relieve againſt this Bond, 
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was allowed, and the Defendant putting the Bond in Suit 
2 againſt 
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; 
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L againſt the Bankrupt, he pleaded the Act of Parliament, 
and that the Bond was obtained in order to procure his 
Diſcharge; and on a Verdict for the Plaintiff, the Bank- 
rupt brings this Bill, inſiſting that the Bond was ob- 
tamed from him under his Negeſſities, and within the 
Reaſon of that Clauſe in the (a) Statute which makes («) 5 Geo. 2. 
Bonds void for conſenting to the Bankrupt's Diſcharge; 

and it was repreſented as an unconſcionable Thing for 

one Creditor to deſire more than his Share of the 
Bankrupt's Eſtate with the reſt, and that on the other 

Hand the Bankrupt gught to be favoured, who hud 

given up all to his Creditors, 1 
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Cu : Here is an honeſt Creditor, and the Bankrupt 
if he pays him all, {till pays but what in Conſcience 
he ought. He that comes into Equity to avoid the 2 
Payment of a juſt Debt, ought to come with a very Wi 
clear Caſe if he hopes to ſucceed. The Defendant 
could not be ſaid to do amiſs in petitioning the Great 
Seal againſt the Allowance of the Certificate; neither 
can it now appear to me what ſucceſs that Petition 
would have been attended with ; it may be he had juſt 
Cauſe to petition, and the Bankrupt no Right to have 
the Petition diſallowed, and the Plaintiff, if he had a 
tair Defence, ought to have made Ule of it againſt 
the Petition, but in Caſe of treating with the Defen- 
dant to withdraw it, the other might inſiſt upon rea- 
ſonable Terms to have his juſt Debt. 


— r ae ESC: Oat = Ss ES 7. IR TH" "AGE 6 — — 22 r — 6 2 
— - — 2 * % * x — — ud * 2 ge — x " * 
» — = __ = — — — 5 — woe. 08") * 5 fl Nag ” 728 SLAC, * 
TIF 3 5 — — — a — — — — — Cab . — a ST . CS. — — — * = > IF; — : . =» — Foe 4 * 2 — 
2 *: e : ESL, 4 — 5 1 — - : wo I N Gay - 8 8 = — n — 2 b 
_= —— — * — H-D 3 1 1 A n 8 * Gt __ OR Tat Gi © * OD < 
— — —U — er. B es Ns 9 5 —— e 
— — . OO TC ECD ——— — — 2 — — = 4286. KO - - if — . — — — = 
c aan ihr re er —— — EE ED EE — Ep mares $a * - 2 —— e 
. — E Ly. . 8 SS bb ood agg Be rene rn er gay " "E c IT nes — - rn 
a * — n N rm adn et), Mere i nee en 2. Caray 5 ns 7 3 9 . 8 82 oy.” IS. 
—̃ Ü— A n — . ys 7 ke hor Ss — Bu: 2 Pr Ws rn tb EE Gor Bara Be 2 
c ah ee << —7 $58 akon. Ep EIS 1 8 — —— ; 
— 7-4 bs - SYED ä Cc ˙. Lo Es tr dee tag 8 ner ea as c — — et 
n 7 _— 8 e £ 7 F DOI INES F * — 1 . 


— — — 2 — — — ICs * by 
= — -- aa FI — BS 22 XS — 
2 = 7 C W-- 2 
£ — 2 — — 2 * _ 
—_— — — 2 VT - "Ie = — — _ — 5 — — — 
E - — . <2 d cr FR. eo = 1. S CORE IS — —— = . 
. f ff  i—3 gt fo aerres 
q . —— —eũ n Ts {rant Bae — 3 
a . 


Suppoſe the preſent Bill were to be diſmiſt, the Con- 
lequence would only be that the Plaintiff muſt pay 
what he juſtly owes; but were he to be relieved, the 
Defendant would thereby be put into a worſe Condition 
EE than any of the other Creditors; for the Bankrupt's 
Eſtate being diſtributed, he cannot now have his Pro- 

portion thereof, ſo that he muſt loſe his whole Debt; 
tand it is the Plaintiff's Fault to come ſo late; which 
4 7 T makes 
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makes the Caſe ſtill the ſtronger againſt him; nor 
does the Law make any DiſtinQtion whether the Bank- 
rupt became ſo by his own extravagant Way of livin 

or by Misfortunes ; and therefore he is the leſs to he 
favoured. It 1s hard enough to bar Creditors of the 
full Remedy which the Law gives for the Recovery of 
Debts; indeed where the Words of the Statute are 
plain they mult be ſubmitted to, but then the Bank- 
rupt ought in all ſuch Cafes to bring himſelf within 
it. And it would not be fair to put the Defen- 
dant, who has the Law of his Side, in a worſe Con— 
dition than any of the other Creditors whoſe Debts are 


extinguiſhed by the Statute ; therefore diſmiſs the Bill 
with Colts. 


Cale 182. Edward Trevor eldeſt Son 
Ld lem of Sir John Trevor, latep>Plaintiffe; 
Mafter of the Rolli, & al, 


John Trevor the ſecond Sen 
2 47 Defendants. 


Abridement IR Jon Trevor late Maſter of the Rolls, being ſeiſed 
of Caſes in 


Penne Bends Þ + - of the Capital Meſſuage called Brinkynall, 
One Articles and diverſe Lands in the Counties of Denbigh and 


= Pn es Salop, on his Marriage with Jane Puleſton, by Articles 
. dated the 23d of October 1669, in Conſideration of 
Life, ke. the then intended Marriage, did for himſelf and his 
88 Heirs covenant with the Truſtees therein named, before 


his Body by the End of two Years, to ſettle and aſſure upon the 


ns men's {21d Truftees, as they the {ad Truftees ſhould dired 
| 3 


a Covenane and appoint, all the Premiſſes to the ſeveral Uſes in 
to make this 


wo make * the Articles expreſſed, as allo in the Settlement and 
within two 3 | Os | | Con- 
Years, or in 3 

Default thereof to ſtand ſeiſed to the ſame Uſes; though this be an Eſtate-Tail at Law, yet 
Equity will turn it into a ſtrict Settlement. | 
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Conveyance, as ſhould be limited and agreed upon by Sir 

on Trevor and the ſaid Truſtees, and to no other 
Uſe, (viz.) To the Uſe of him the ſaid Sir John Trevor 
for Life without Waſte, Remainder to the Uſe of Fane 
his intended Wife for her Life, Remainder to the Uſe 
of the Heirs Male of him on her Body to be begotten, 


and the Heirs Male of ſuch Heirs Male lawfully iſſuing, 


Remainder to his own Right Heirs. 


Sir John Trevor by the ſame Articles covenanted with 
the Truſtees, that the Premiſles ſhould remain after his 
Deceaſe to the {aid Jane his intended Wife for her Life, 
free from all Incumbrances, and in Caſe the Ules therein 
were not thereafter well and truly raiſed, according to 
the true Intent and Meaning of the Articles, that 
then he and his Heirs ſhould ſtand and be ſeiſed of the 
Premiſſes, until ſuch Time as a farther Aſſurance ſhould 
be thereof made to the Uſes of the {aid Articles. 


The Marriage took Effect, and Sir John had Iſſue 


by Jane, the Plaintiff Edward Trevor, and the Defen- 


dants John, Arthur, Tudor, Anne afterwards Lady Mid- 
aleton, and Prudentia Trevor. 


No Settlement was made purſuant to the Articles, 
nor any Requeſt by the Truſtees; and the Plaintiff Ea- 
ward incurred his Father's Diſpleaſure, having without 
his Conſent married a Woman of no Fortune. 


Sir Fohn Trevor and his Wife Fane levied a Fine of 1692. 


the Premiſſes, declaring the Uſes thereof to himſelf 
and his Wife for their Lives, Remainder to the ſecond 
Son the Defendant ohn Trevor in Tail Male, and fo 
to the younger Sons in Tail Male ſucceſſively; and this 


Settlement was by Conſent of the Plaintiff's Father and 


Mother delivered to the Defendant Fohn Trevor. 


Aſter- 


ä « — PET " — . 
Ju I) 365 i as 1 22 2 2 . — 
7 DN ͤ—. gn n 
— 3 2 :˙ͤT— 
i 0 T2 IF —_—_— nt EIU IIS : 3 
Ge er e ee eee eee eee, 
a — ie 0 r e 
- — - rr — — — — 


* 


D 


6 


— — — IP - — — —— 2 * — * * * — Wt. op 2 Rab. "= —— 5 - _ — 
- > * — C - - - 
3 GAS Cc rt URS „ 23 * ; 
f n — —. "SI — —— > EE — ——— 232 * — 2 > — 7 \ 
— 4 8 7 pc . — Food — en 7nd - —_ _ — — CY — 
— — NT - 2 g — : _ 
= XX Ef. 8 2 — 1 PITTS 2 * 1 * 
oc .. vu... One We on OY Caen cyan 
— ne Es n 1 * . D 
2 — © — a - > _ E = 
=> — = ror SR ba - 


. 3 ” — 4 — . * * 2 * — 
24 — - DT pres Pe KSLG <4 54 > > 2 oirY 5s * 7 3 = is Y nb 93 Y 
” 4 Þ a 4 * . r 
— r 2 wry S 8 8 2. As * * K * — —— 
b — 43 FFC 4 2 : p _— 7 . — 2 2 6 7 — r 20 aac”; Tg oe owe FI — hs: vs " —_ — 2 2 
L hf VT ts L — * 2 ²˙ ˙—li age ee, 4 — . r — 4 [On — £ be — — — 4 — 
rr ID TY Talks a . 22 — 4244-5 rr S 8 n oe ET & SY, 
_— el IA Ig 22 A — . rr 8 2 * n . 7 — - 8 rv * ä po vi : 
Pg - >, 0" 7 * neee een 2 = "y 1 IR mmmh Sat * 2 — av - _ 
"0 * 6 Pp e F "PP 4 FW I * 4 ä p n - 
2 id —— En — — - — . r * 2 — * A — : = 2 - — ä «A KK 44 aſs * 2 — 3 — 24. 2 - OR WR 5 1 
- - - — — Þ 2 — — — — " PILES at rage — —_ 3 5 — 


2. 2 — IOC IE. 5 — 
1 —— E 
— NR ene 2 
* * 


4 «a 3 p — * 
eee eee 
2 — == : n 
„ e e . e eee 


2» — 


111. 


624 - De Term. Paſche, 1720. 


nn 


(a) May 20, Afterwards Sir John (a) Trevor died Inteſtate, lea. 
1 ving a Real Eſtate in Ireland of about 900 l. a Vear, 
and ſome new purchaſed Eſtates in Fee in England, 
which deſcended to the Plaintiff Edward Trevor, and 
poſſeſſed likewiſe of a very great Perſonal Eſtate, 
the Plaintiff Edward's Share whereof came to near 
10000 J. 


The Plaintiff Edward Trevor brought his Bill to com- 
pel the ſecond Son John Trevor and the other Brothers 
and Siſters who claimed under the Fine and Deed of 
Uſes of Sir Fohy and his Wife, to convey the Premiſles 

to himſelf in Tail as Heir of Sir Joby Trevor and his 
Lady. 


And the Cauſe coming on to be heard before the 
Lord Chancellor Parker, 


For the Younger Brother it was inſiſted, that theſe 
Articles were of an ancient Date, (viz.) in 1669 
(about fifty Years ſince) and that as a Limitaticn 
of an Eſtate to 4. for Life, Remainder to the Heirs 
Male of his Body, made an Eſtate-Tail in 4. fo in the 
Execution of Articles in Equity they would follow the 
Words, which muſt create an Eſtate-Tail in Sir John 
Trevor. | 


That the Uſe being to Sir Fohn Trevor without Waſte, 

Remainder to the Heirs Male of his Body by the laid 

% Ante Jane, made no Alteration ; it being a conſtant (6) Rule, 

3 that where an Eſtate is limited to one for Life, with a 

2 Remainder (mediate or immediate) to the Heirs Male or 

age, Heirs of the Body of the Tenant for Life, theſe were 
only Words of Limitation. 


— That 
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That if in any Caſe the Law were otherwiſe, it 
would be in that of a Deviſe of Lands to A. for 
Life without Waſte, Remainder to the Heirs of his 
Body; yet even in ſuch Caſe, though it were an expreſs 
Eſtate for Life, and though there were the Words 
[ſans Waſte] and though the Intent of the Party was 
allowed to prevail more in a Will than in any other 
Conveyance, it would notwithſtanding be an Eſtate- 
Tail; nay. even in Cale of a Deviſe of a Truſt to A. 
for Life without Waſte, Remainder to the Heirs Male of ; 
his Body, it had been decreed an Eſtate-Tail in Bale 
| and Coleman (a) by Lord Harcourt, who reverſed the () Vide an. 
= Decree of Lord Cowper in that Cale. PO 
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Alſo that the Addition of the Words | the Heirs Male 
of the Body of Sir John Trevor and the Heirs Male of ſuch 
Heirs Male | was immaterial and but Tautology ; for the 
Deed having limited the Premiſſes to the Heirs Male of the 
Body of Sir John by Fane, the following Words did only 
repeat the lame Thing over again; and it would have 
made no Alteration, had thoſe Words been repeated ten 
Times over, according to 1 Co. 104. Shelley's Cale, and 
that of Legate and Sewell * in 1706. which was ſent 
out of this Court to the Judges of the Common Pleas, 
and was a much ftronger Cale. 
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It was admitted, that if the Limitation had been to 18 
Sir John Trevor for Life, Remainder to the Heir Male bl. 
of his Body by Dame Jane (in the ſingular Number) 

and to the Heirs Male of the Body of ſuch Heir Male, 

this had been but an Eſtate for Life in Sir John Trevor, 

by Reaſon the Words | Heir Male] were in the ſingu- 

lar Number () and but a Deſcription of the Perſon, (, eee 

having a ſubſequent Limitation annexed to them; but Cate. 
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t 3 Buy the Opinion of Ae of the Judges of C. B. con? Tracy, See 
W their Certificates, ante 88. 
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even in that Cale it would have been a contingent Re- 
mainder, which the Fine afterwards levied by Sir John 
Trevor and his Lady would have barred. Bur in the prin. 
cipal Cafe, the firſt Limitation being to the Heirs Male of 
the Body of Sir John by Jane (in the Plural Number) 
would have made an Eſtate-Tail, had it been in a Con- 
veyance. 


That it was true, latterly in the Execution of Mat- 
riage Articles, Decrees had gone according to the In- 
tention of the Parties, as being a Matter wholly execu- 
tory, and in the Power of Equity to mould and turn 


as the Parties intended; which yet was a pretty ſtrained 


Conſtruction; for when I covenant to convey an Eſtate 
to one for Life, Remainder to the Heirs Male of his 
Body by his Wife, and to no other Uſe, (as is ſaid here;) 
that Equity ſhould ſay it ſhall be to other Uſes, (vix,) 
To the Man for Life, Remainder to Truftees to pre- 
ſerve- contingent Remainders, Remainder to the firſt, 
Wc. Son of the Marriage, ſeemed at Law a Breach of 


the Covenant; and it would ſound hard, that there 


ſhould be no other Way of performing a Covenant in E- 
quity, but by breaking it at Law. 


That the Conſtruction of theſe Articles muſt be the 
{ame as if they had come under the Conſideration of 
a Court of Equity about the 'Time of the Date of them; 
and then there could be no Cate cited wherein Equity 
had ſo far taken upon itſelf, as to Decree the Husband 
but an Eſtate for Life, when the Articles {aid he ſhould 
have an Eſtate-Tail. 


However, this Caſe went much farther ; for here 
being no Settlement of the Premiſſes made, or required 
to be made within the two Years, this was a Covenant 
to ſtand ſeiſed, by Virtue of which Sir Fohn Trevor 
was actually ſeiſed of an Eſtate-Tail veſted, and theſe 

I Ars 


1 
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E Articles being aCtually executed, were not to be exe- 
E cuted over again in a Court of Equity; no Inſtance 
could be given, where a legal Eſtate veſted by a Mar- 
riage Settlement was afterwards altered and diveſted in 


Equity. 


That ſuppoſe this Settlement had been by way of 
Leaſe and Releaſe to Sir Fohn Trevor for Life without 
Waſte, Remainder to his Wife for Life without Waite, 
Remainder to the Heirs Male of his Body by his Wife, E- 
quity would never have altered or curtailed the Settlement, 
or turned a veſted Eſtate-Tail into an Eſtate for Life ; 
no Inſtance could be given of that Nature; and if fo, 
a Covenant to ſtand ſeiſed was as much a Conveyance, 
as compleat and more ancient than a Leaſe and Releaſe; 
for the Bargain and Sale for a Year was but a modern 
Invention * of putting the Grantee into Poſſeſſion, to 
enable him to take a Releaſe. 


Again, though it might be objected that this Cove- 
nant to ſtand ſeiſed was only until a Settlement ſhould 
be made, yet till then it was a veſted Eſtate-Tail in 
Sir John Trevor; and the future Settlement was to be g 
made only as it {ſhould be agreed on betwixt Sir ohn 
and his Truſtees, which now could never be, Sir John 


being dead. 


In the next Place it was urged, that the equitable 
Circumſtances of the Caſe were to be conſidered. 


Here was an eldeſt Son who had provoked his Father 
by a very improvident Marriage, which was but a 
juſt Occaſion for the Latter's giving away from him 

ſome 


CD 


Sir Francis More is ſaid to have been the firſt Perſon who practiſed 


this Way, by Chief Juſtice Mtb in the Caſe of Barker verſus Keate, 
2 Mod. 252, 
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ſome Part of the Eſtate z notwithſtanding which, bis 
Father had {till been very kind to him: 


Firſt, By leaving to deſcend upon him an Eſtate in 
Fee in Ireland of about goo l. a Year, which with 
the Timber was worth above 25000 /. Secondly, By 
leaving to deſcend upon him diverſe Lands of Value in 
England, purchaſed by the Father after the Making the 
Settlement, being above 200 J. a Year; all which it was 
in the Power of Sir John Trevor to have given from him. 
Thirdly, by leaving a Share of the Perſonal Eſtate to 
come to him, of near 10000 l. Value. So that this 
was more than an Equivalent for the Eſtate in Queſtion, 
which the elder Brother could not come at but by the 
Aid of Equity. 


That Sir John Trevor's permitting theſe Lands to de- 
icend to his eldeſt Son, was giving them to him; the 
not hindring him of them when in his Power ſo to do, 
was a Gift of them to him. For this Reaſon it has 


_ («) 2 Vern. been decreed, (a) where a Man by Marriage-Articles 


covenanted to ſettle Lands of 100 J. per Annum on his 
: eldeſt Son, to take Effect after his Death, that the 
leaving Lands of 100 J. a Year to deſcend to ſuch Son, 

was in Equity a Performance of the Covenant. 80 

likewiſe the Statute of Diſtribution makes (as it were) 

% 2 Vern. a (% Will for every Inteſtate, and conſequently this 
Ante Bland eldett Son's Share of the Father's Perſonal Eſtate, which 
= 1 came to him upon his Father's Death, is a Lega- 
5 cy of 10000 J. left him by his Father. Wherefore 
the Eldeſt Son could not {ay he was wronged by*that 
Father who has left to deſcend or come to him an E- 
{tate of about four Times the Value of the Lands in 


Diſpute. OY 


But the Caſe was ſtill ſtronger, if it was conſidered 


that, when this Settlement was made upon John Trevor, he 
Was 
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was then a younger Son unprovided for, and had at- 
tained to Manhood; that Equity favours ſuch Proviſions, 
looking upon them as in Nature of a Purchaſe ; for 
which Reaſon, were there a Deviſe of a Copyhold 
without a Surrender, Equity would ſupply the Want 
of it for a younger Son, as much as it would in the 
Caſe of a Purchaſe. 


Objected, The Articles are a Lien, a ſpecific Lien 
upon theſe Lands; and if the eldeſt Son has in Equity 
a Right to them in Specie, the Father cannot bind thar 
Right by giving him other Lands. 


Reſp. The eldeſt Son can have no Right to, or Lien 
upon theſe Lands, if the Eſtate be an Eſtate-Tail exe- 
cuted by the Articles, and conſequently barrable by the 
Father, and which the Father upon a juſt Provocation 
has barred; the Articles are then executed inſtead of 
executory. | 


But for Argument ſake, ſuppoſe this were otherwiſe : 
A Court of Equity is not bound to execute all Arti- 
cles, but conſiders the Circumſtances of the Cafe ; and 
it Hardſhips would enſue on the Execution of ſuch 
Articles, Equity, under thoſe Circumſtances, will not 
decree an Execution. 

Articles can in no Caſe be a greater Lien upon Land, 
than when I covenant to ſell my Land to another. Sup» 
pole then, I article to ſell my Land to another for Half 
the Value, this being an unequal Agreement, Equity 
will not execute it: And in the Principal Caſe, Hard- 
Ihips, many Hardſhips would enſue the Execution of 
the Articles. The Intention of a dead Father would 
be fruſtrated by a Son who had received from his Fa- 
ther ſo ample an Equivalent; and a younger Son at 
x 7 X that 
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1 Time unprovided bs, would be defeated of his 5 


being apprehenſive the Articles hindered him from dif: 


Judge, was alſo for him; and it was hoped the Opr 


tended Proviſion. 


Farther, it was an Argument that the only Eſtate 
intended to be effectually ſecured by theſe Articles was 
the Mother's Eſtate for Life, (vi.) her Jointure, ſince 
the Covenant of Sir John Trevor went. only to this, 
that the Premiſſes ſhould-remain to her free from In- 
cumbrances, no Covenant extending to the Heirs Mal: 
of the Marriage. © 


It was of Weight alſo that the late Maſter of the 
Rolls (who had ſo long preſided in a Court of Equity 
with great Experience and Reputation) was ſo far from 


poling of theſe Premiſſes, that he recited the very Ars 
ticles in the Settlement now in Queſtion, and was ſo 
far from concealing them (which it ſeems had been an 
Imputation caſt upon him by the other Side) that he 
recited by this very Settlement his Intention to inrol 
them in Chancery. His Honour was ſo well {x 
tisfied he had a Power over this Eſtate, as to have ſold 
Part of it to a Purchaſer who then quietly enjoyed it; 
but how long he was do fo, if the Plaintiff prevailed, 
might be a Queſtion. 


Upon the whole Matter, the Law was for the De- 
fendant John Trevor the ſecond Son; the equitable Cir- 
cumſtances of the Cafe were for him; the Intention of 
his dead Father was for him; the Opinion too of his Fa- 
ther, who might be juſtly {aid to have been a great 


nion of the Court would be ſo to. 


But Lord Chancellor decreed againſt the Defendant 
John Trevor the ſecond Son, on theſe Reaſons : 


l | That 


— — 


1 
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That Marriage Articles were in their Nature execu- 
cory, and ought to be conſtrued and moulded in Equity 
according to the Intention of the Parties. | 


Now that Intention was plain in this Caſe, and the 
Conſideration extended to the Heirs Male of the Body 
of Sir John by his Lady, as well as to her in Reſpect 


of her Jointure. 


Beſides, the Agreement was to ſettle the Premiſſes 
to himlelf for Life without Impeachment of Waſte, 
and to the Heirs Male of his Body by Fane, and to 
the Heirs Male of ſuch Heirs Male; ſo that it could 
not be doubted but that the Intention was, Sir John 
ſhould have an Eſtate for Life only; and the Privilege 
of Waſte would be to no Purpoſe, if he was to have 
an Eſtate-Tail, which would of Courſe have made him 
diſpuniſhable for Watte. Wn 


That if within the two Years the Wife's Truſtees 
had called for a Settlement, or had brought a Bill to 
compel a Performance of the Marriage Articles, there 
could be no Queſtion, but that according to the ſeveral 
Precedents which have been in this Court, Equity would 
have directed the Settlement to have been made to Sir 
John for Life, Remainder to his firft Son, Wc. and 
to lay Precedents have not gone ſo high and fo far 
backwards as the Date of theſe Articles, ſeemed imma- 
terial; for what is Reaſon, Equity, and good Con- 
ſcience now, always was, and always would be ſo. 


| And as, if the Truſtees had apphed within the two 


Years, in order to have a Settlement made, it would 
then have been directed to be made to the firſt, Cc. 


ſhould 
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abſurd to ſay it ſhould. 


according to the Intention of the Covenant is not a 


him in Satisfaction, ſtill he might have claimed theſe 


—— 


ſhould never hurt the Iſſue of the Marriage; it were 


That it would be a ſtrange and vain Conſtruction of 
the Articles, if Sir Fohy ſhould have ſuch an Eſtate by 
them, the Limitations of which the very next Day 
he might by a Fine deſtroy; and making ſuch a 
Settlement upon the firſt, Wc. Son, would not be 2 
Breach of the Covenant, becauſe it would be a Settle. 
ment according to the Intention of it; and a Settlement 


Breach, but a Performance of it. 


That by the whole Scope of theſe Articles, they 
were never deſigned for a Settlement, but only a bare 
Agreement, how, and to what Uſes the Premiſſes in 
Queſtion {ſhould be ſettled. For firſt, Sir ohn Trevor 
covenanted, within two Vears, to ſettle and aſſure the 
Premiſſes to Truſtees and their Heirs, as they or their 
Heirs or their Counſel ſhould appoint, to the ſeveral 
Limitations and Uſes in the Articles mentioned, and 
alſo in the ſaid Settlement, as ſhould be agreed upon 


by Sir John Trevor and the Truſtees. 


That the Covenant to ſtand ſeiſed, in the latter End 
of the Articles, could not be taken as a final Settle- 
ment from the Words of it; and the precedent Part 
of them were proviſional only, (viz.) to ſtand till 
a Settlement ſhould be made, effectually to anſwer the 
Intention of the Parties. 


That the Articles gave a Right to the eldeſt Son to 
claim theſe Lands in Specie, which if he inſiſted upon, 
he mult have; and if other Lands had been given to 


Lands, and Equity could not have hindered him. That 
I he 


— KK. ___Cu 


he did not claim the Iriſh, or after purchaſed Eſtate, 
by the Gift of the Father, but rather of Providence ; 
for it was highly improbable that the Father, who 
had given his Son ſuch a Character in thoſe hard and 
ſevere Expreſhons by his Deed of Settlement, ſhould 
entertain any favourable Intentzons towards him. And 


that the eldeft Son being a Purchaſer under the Mar- 
riage- Articles, muſt prevail againſt a voluntary Convey- 


ance made by the Father to his younger Son. 


That as to ſuch Part of the Premiſſes as was ſold by 
Sir John for a good Conſideration, that was but a ſmall 
Part, and the Purchaſer would Rill enjoy it, as he 
had no Notice of the Articles at the Time of his Pur- 
chaſe. 


Then his Lordſhip cited the Decree in the Caſe of 
Bale verſus Coleman, where Lord Harcourt made a Di- 
ſtinction betwixt a Deviſe of a Truſt of Land to 4. 
for Life, with a Power to make Leaſes, Tc. Remain- 
der to the Heirs Male of his Body, holding this to be 
an Eſtate-Tail ; but that in Articles on a Marriage to 
ſettle Lands to 4. for Life, c. Remainder to the Heirs 
Male of his Body by the Wife, the Articles being exe- 
cutory, and but as Minutes, the Settlement ſhould be 


according to the Intention, and conſequently to the firſt 
Son, Uc. 


Laſtly, his Lordſhip ſaid, this appeared to have 
been the Opinion of Sir John Trevor himſelf, and ſhew- 
ed a Decree made by him to the ſame Effect upon 
Marriage-Articles. 


That if this Conſtruction were not made upon Mar- 
rlage-Articles, it would give Way to Fraud and Over- 
reaching, and to the defeating of the maniſeſt Intentions 
| 3 of 
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of the Parties in Settlements, in which the Iſſue of the 
Marriage are conſidered as Purchaſers. Yo 


Wherefore his Lordſhip decreed that the ſecond Son 
John Trevor, and his younger Brothers and Siſters ſhould 
join in a Fine to the eldeſt Son, to hold to him in Tail, 
with Remainders to the other Sons in Tail ſucceſſively, 
according to the Marriage-Articles. 


From this Decree an Appeal was brought in Domo 
Procerum, where the Matter was greatly debated by 
Lord Chancellor and Lord Nottingham for the Decree, 
and Lords Trevor and Harcourt againſt it; but at length 
the Decree was affirmed without any Diviſion. 


I was of Counſel for ohn Trevor the ſecond Son, 
both in the Court of Chancery, and on the Appeal, 


Caſe 183. Thomas Blunden S Her 
A the Roll. ſter ux ejus, ; 


Frances Barker a 
niſtr cum Teſtament 
; | tes. 
annex” Johannis Heb- Defendente 


bert defunct & al, 


wt 


e M=® Hebbert the Upholder, a Freeman of London, 
dow's Cu- having Iſſue by his firſt Wife one Daughter, the 
era Ae Defendant Mrs. Barker, married to his ſecond Wite 
by Compoſi- the Defendant Heſter, and Feb. 16, 1684. articled before 


tion, who 


ſhall have Marriage to ſettle Lands upon her, and leave her 400 /. 
the Benefit in Money. The Wife before the Marriage bound her- 


of it; whe- | 
ther the Hus- 1 | ſelf | 
band or 

Children. Alſo whether a Child's Orphanage Part be barrable by Releaſe or Covenant, for 3 
valuable Conſideration. | 
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{elf to a Truſtee in a Bond of 3000 l. Penalty (reciting 
the Articles) upon Condition the Bond to be void, if 
ſhe ſurviving the {aid Fohn Hebbert her then intended 
Husband, and on the Receipt of the 400 J. ſhould re- 
leaſe to his Heirs, Executors or Adminiſtrators, all her 
Right to his Eſtate real or perſonal, by Virtue of the 
Cuſtom of London. 


Mr. Hebbert had Iſſue by his ſecond Wife one Daugh- 
ter, married to the Plaintiff Blunden. And after this, June 19. 
advancing his eldeſt Daughter in Marriage, by the Mar- 
riage Writings 4000 J. in Money was declared to be 
towards her Portion; and ſome Freehold, together with 
{ome Leaſehold Eſtates were ſettled upon Mr. Hebbert 
for Life, Remainder to Mr. Barker the Husband, his 
Heirs, Executors and Adminiſtrators, and this Marriage 
Writing (among others) was ſigned and ſealed by Mr. 
Hebbert himſelf, who being indebted to his Daughter 
Barker for Monies and Rents received by him during 
her Infancy (and which had become due from Eſtates 
given her by her Aunt and other Relations,) Mrs, Bar- 
ker, before her Marriage, executed a Releaſe to her 
Father of all Rights, Claims and Demands, which ſhe 
had or might have by the Cuſtom of the City of Lon- 
don, ſaving to herſelf whatſoever her Father ſhould vo- 
luntarily give her. Sometime after Mr. Hebbert made his =—_ * 
Will, whereby taking Notice that his ſecond Daughter 
had married againſt his Conſent, he gave a conſiderable 
Eſtate to his Wife, and about the Value of 1000 J. in 
Land and Money to his {aid ſecond Daughter, and after 


leveral Legacies, bequeathed the Surplus to his Daughter 
Barker, and died. 


The Plaintifts Blunden and his Wife brought their Bill 
for an Account of the Perſonal Eſtate of Mr. Hebbert, 
inſiſting, Firſt, That the Freeman's Wife having given a 
Bond in 3000 J. Penalty, to releaſe her Right by the 

55 Cuſtom 
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Cuſtom to the Heirs, Executors and Adminiſtrators of 
her intended Husband Hebbert, this had extinguiſhed her 
Right by the Cuſtom, ſhe was thereby compounded with, 
and to be taken as dead; conſequently that the Chil. 
dren of the Freeman were to have one Half of the 
Perſonal Eſtate, and the remaining Half to be the Te- 
ſtamentary Part. ”" 


— — 


| Secondly, That Mrs. Barker ought to be barred from 
taking any Part by the Cuſtom, and this as well in Re. 
ſpect of the Releaſe which ſhe had given to her Father, 
of all Right which ſhe might have to his Perſonal E- 
ſtate by the Cuſtom; as alſo for that it did not appear, 
what was the Value and Certainty of the Portion which 
Mr. Hebbert had given her, both in Regard to the Un- 
certainty of the Leaſes, and likewiſe to the Un- 
certainty of what was due from Mr. Hebbert to Mrs. 
"RAR Barker, and how much of what was given on Mrs, 
Wh; Barker's Marriage ſhould be applied towards Payment 
11 of the Debt due to her from her Father; from all 
4 which it was inferred that the Plaintiff Mrs. Blunden 
bf was alone intitled to a Moiety of the whole Perſonal 
Eſtate of the Teſtator, (viz) all the Orphanage Part. 
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Upon the Hearing of this Cauſe before the Maſter 
of the Rolls, his Honour took it, and ſo decreed, that 
the Releaſe given by Mrs. Barker, the eldeſt Daughter, 
of her Right to her Father's Perſonal Eſtate by the 
Cuſtom, though it might be void in Strictneſs as a Re- 

vg leale ; yet being made for a valuable Conſideration, was 
II. Cleaver à good (a) Agreement that ſhe the ſaid Mrs. Barker 
— 2 Sur would not claim or intermeddle therewith, and ſhould 
| bind her in Equity. Alſo that the Value of the Leale- 
hold Premiſſes being uncertain, and the Quantum of the 

Debts which Mr. Hebbert owed to his Daughter being 

likewiſe uncertain, and it not appearing how much 

of the Portion of Mrs. Barker ſhould be applied to- 
5 wards 
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wards Payment of the Debt due to her from her Fa- 
ther, this was a double Incertainty, and therefore not 
within the Cuſtom ; conſequently that Mrs. Barker 
was barred from claiming any of the Orphanage Part. 


But there remaining ſome Doubt with the Court 
how the Widow's Third of the Perſonal Eſtate, on her 
being compounded with, fhould be diſpoſed of by the 
Cuſtom of London, the Parties were ordered to attend 
the Lord Mayor and Aldermen, who were defired to 
certify the Cuſtom of the City by their Recorder to the 
Court on this Point, (viz.) © Where the Widow of a 
Freeman is compounded with or barred before Marriage 
from claiming her Cuſtomary Part of her Husband's E- 
ſtate, and ſuch Freeman dies leaving one or more Child 
or Children; is a Moiety, or only a Third of {uch Free- 
man's Perſonal Eſtate, the Orphanage Part belonging 
to ſuch Child or Children? And all other proper Di- 
rections were reſerved until the Account of the Perſonal 
Eſtate ſhould be reported, and the Cuſtom certified.“ 
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From this Decree there was an (4) Appeal to the Lord Gr 
Chancellor Parker, before whom it was inſiſted, in Sup- furs 
port of the Decree, that Mrs. Barker's Releale of all 
Demands, Rights or Claims which ſhe had or might 
have by the Cuſtom of the City of London, was a Diſ- 
charge and Releaſe of her Orphanage Part; that by 
the fame Reaſon a Freeman's Wife before Marriage 
might releaſe her Cuſtomary Part, 1o allo might a Child 
releale his Orphanage; nay, that the Wife before 
her Marriage had not ſo much as an Inchoation of 
Right : Whereas the Child of a Freeman had an in- 
choate Right, not perfected (it was true) until his Fathers 
Death in his Life-Time; that there could be no Dan- 
ger from the Poſſibility of the Father's gaining by his 
Authority, without a Conſideration, or by any indirect 
Methods, a Releale of the Orphanage Part from his 
1 Child 
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Child. ſince whenever that Caſe happened, Equity 


would interpoſe and ſet aſide ſuch Releaſe; that if it 


were void at Law, in Regard no Right to the Orphanage 
Part was veſted in the Child at the Time of the making 
it; yet being for a valuable Conſideration, it would 
operate in Equity as an Agreement to quit and waive 
his Orphanage Part afterwards ; and that the Releaſe in 
the principal Caſe did import ſuch an Agreement by 
the Daughter to waive her Orphanage Part, as would 
bind her in Equity. 


On the other Side it was {aid to have been admitted 
that at Law the Child's Right to the Orphanage Part 
was not releaſeable in the Father's Life-Time, becauſe 


the Child neither had nor poſhbly ever might have any _ | 


Right thereto, any Jus in re, or ad rem; that many 
Things might happen, which would prevent the Child“ 
ever having this Right: For Inſtance, he might die 
in the Father's Life-Time, the Father might leave no 
Perſonal Eſtate, or might before his Death be disfran- 
chiſed; and if the Child had no Right, he could re- 
leaſe none. It was compared in Point of Reaſon to 
the Caſe in Lit. ſect. 446. Father and Son, the Father 
was diſſeiſed, the Son in the Life of the Father, re- 
leaſed to the Diſſeiſor all the Right which he had or 
might have; this was held void, becauſe at that Time the 
Son had no Right; and as in that Cale the Son might 
have died in the Father's Life-Time, ſo might the Daugh- 
ter in the Principal one; and as there the Father might 
have aliened the Land, ſo here might he have diſpoſed 
of his Perſonal Eſtate, by inveſting it in Land; that 
in Vernon 's Cale (4 Co. 1. b.) it is {aid that at Common 
Law, if a Woman before Marriage accepted of a Jointure 
in Bar and Satisfaction of her Dower, yet this would 
not bar her; and one of the Reaſons given in the 


Book 1s, © becauſe at that Time the Woman having no 
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Right to Dower, could not releaſe what ſhe had 
« then no Right to.“ 


Lord Chancellor : This Releaſe is clearly void at Law, 
and for the Reaſon given at the Bar, becauſe at the 
Time when it was made, the Perſon releaſing had no 
Right, nor poſſibly ever might have any to the Orphan- 
age Part. Lead 


Whereupon it was inſiſted to be unreaſonable, that 
if the Releaſe in the Principal Caſe was void at Law, 
it ſhould yet import an Agreement in Equity, which 
being made on a good Conſideration, might be carried 
into Execution by this Court ; for that by the ſame Rea- 
ſon every Agreement that was void at Law, might, 
from {ome Circumſtances attending it, be pretended 
ſuch a one as Equity would carry into Execution; that 
the Covenanting of the Wife before Marriage to claim 
nothing of the Cuſtomary Part was warranted by the 
Cuſtom, which called it a Compoſition for ſuch Part; 
but that there could be no ſuch Cuſtom ſhewn to war- 
rant the Child's releaſing the Orphanage Part, neither 
was it within the ſame Reaſon. The Child was not 
ſui juris; the Awe he was preſumed to have of his 
Parent, the Duty he owed him, the total Dependance 
he had upon him for all the Conveniencies of Life, 
would not ſuffer him to be a Free Agent in this 
Cale, would not permit him to deny giving a Releaſe 
to his Father, though upon the advancing to him 


a Portion, much leſs than the Cuſtomary Share would 


come to, 


Lord Chancellor: I do not ſee the Argument from the 
Father's Power over the Child to be of any Weight; 
tor if it ſhould ever appear that this Power has been 

N abuſed 


On a Child's 
releaſing to 
his Father 
his Orphan- 
age Part, if 
the Releaſe 
be gained by 


Threats, cr unduly, the ſame will be ſet aſide in Equity. 
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abuſed, a Court of Equity would certainly ſet aſide the 
Releaſe thus indirectly gained. 


But then it was urged, that if a Portion was to be 
given. by a Freeman with his Daughter in Marriage, 
and this Portion ſhould be mentioned in the Marriige 
Settlement, and accepted by the Daughter and her in- 
tended Husband as in full of her Orphanage Part, 
even this, however expreſs, would not yet be conftrue( 
any Bar to it, nor did it * ſeem ever to have been 
ſo taken; for if it had, it muſt have been com- 
monly practiſed, and thereby have rendered the Or- 
phanage Cuſtom eaſy to be eluded, and of little 
Force. Though admitting (for Argument ſake) that 
ſuch Releaſe would amount to an Agreement in Equity; 
yet in the principal Caſe the Releale was with an ex- 
preſs Saving and Exception of what thereafter her Fa- 
ther the Freeman ſhould voluntarily give her; ſo that 
it was Part of the very Agreement by which ſhe did 
releaſe her cuſtomary Share, that ftill ſhe ſhould have 
what her Father might think proper to give her, and 
it was reaſonable and equitable that the Daughter, ſo far 
as to ſecure her Father's Gifts or Bequeſts by his 
Will, ſhould inſiſt upon her Right by the Cuſtom, it 
being upon theſe Terms that ſhe ſubmitted to bar 
herſelf of the Benefit thereof; and if Equity would 
enforce the Agreement in any Part, it would do ſo 
throughout. 


Lord Chancellor: This Saving is an Exception out of 
the Agreement, and makes it as Part thereof, that the 
Child ſhould {till be capable of taking what her Father 
ſhould be pleaſed to give her; and as it is made by the 
Daughter with the Father, ſo it ſeems plainly to have 
been in his Power to relax or releaſe it; it is — to 

I | ay, 


* Nevertheleſs it was ſo determined in the Caſe of Medcalf verſus 
Fes and Fohnſon, 18 June 1737. 
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ſay, that when an Agreement is made between two 
Perſons, theſe joining cannot diſpenſe with it, The 
Agreement was made only for the Liberty and Eaſe 
of the Father, that the Daughter, againſt his Will, 
might not claim any farther Part of his Eftate ; but 
ſuppoling him inclined to give her a farther Part, it 


and making thoſe Words which were deſigned to give 
him a more compleat Power over the Eſtate, to reſtrain 


judge proper. Wheretore by Virtue of this Saving, the 
Father might diſpenſe with the Daughter's Covenant ; 
it is no more than a Covenantee's releaſing his Cove- 
nant, and the Father's Gifts to his Daughter by Will 
are a Demonſtration of his Intention to diſpenſe with it. 


It has been objeAed, that the Daughter is hindred 
from claiming any Orphanage Part, becauſe the Cer- 
tainty of the Portion does not appear under her Father's 
Hand. 


But in Reality it does appear under the Father's Hand 
in the Settlement, what her Portion was: It was 4000 J. 
in Money and ſome Leaſes, and there is no Neceſſity 


the Thing itſelf be {ſufficiently evident; this is the Rule 
in ſuch Caſes: And it is the faireſt Method imagin- 
able to mention the Thing itſelf that was the Advance- 
ment in the Deed. Id certum eſt quod certum reddi 


poteſt. . : 


Object. At this Rate the greateſt Incertainty may be 
rendered certain, as the moſt perplext and intricate Ac- 
count may, in the Work of many Years, be ſtated and 
lettled; whereas the City muſt have intended by their 
Cuſtom, that Things ſhould be ſo plain as to be ſeen 
cally and at the firſt View. 

8 A Reſp. 


would be inverting the Intention of the Agreement, 


him from diſpoſing of it in ſuch Manner as he ſhould 


that the Value of theſe Leaſes ſhould appear, provided 
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Leaſes 
given to a 
Child by a 
Freeman to 
be brought 
into Hotch- 
pot and va- 
lued. 


(a) Vide Vol. 
II. Cleaver 
verſus Spur- 
ling. 


PPP 


Reſp. But why cannot theſe Leaſes be valued as well 
a8 thot: of which the Reſidue of the Freeman's Eſtate 
is ſuppoſed to conſiſt? And what can be fairer than the 
Offer made, that the other Side ſhould have the Leaſes 
themſelves given up and brought into Hotchpot? By 
the ſame Reaſon that theſe Leaſes are wholly uncertain 
in their Value, ſo muſt 1000 J. South-Sea, or Eaſt-India 
Stock be; and then, if I being a Freeman give 1000 J. 
in Money with my Daughter to advance her in Mar- 
riage, this will not bar her of her Orphanage Part: 
But if I give my Daughter half ſo much (vz.) 500 1, 
and a Leaſe worth but 50 J. more, or a Jewel, this 
will be a good Bar to her from claiming any Or- 
phanage Part. Indeed it is unreaſonable to ſay that 


the Father ought to put the Value of the Leaſe in the 


Settlement or Will; for if ſuch Value were to be con- 
cluſive, it would then be in the Father's (a) Power to 
make the moſt partial Diviſion of the Orphanage Part 
among his Children imaginable, by over-valuing what 
he gives to one Child, and under-valuing what he gives 


to another. 


Object. It is no Hardſhip upon the Children, that the 
Father may give what he pleaſes out of the Orphanage 
Part, as little to one Child, and as much as he thinks 
fit to another; becauſe if the Father gives ever ſo little 
an Advancement, yet if he will withdraw his Hand, and 


not ſign the Writing by which the Quantum of the 


(b) 2 Vern, 
628, 


Child's Portion may appear, the Child ſhall come in, 
upon bringing what he has received, into Hotchpot. 


Reſp. It is not neceſſary that the Quantum of the 
Portion ſhould appear under the Father's Hand; 
ſince according to the Caſe of (b) Dean and Lord 
De-laWare, if the Certainty of the Portion with 
which the Child has been advanced, appears in the 
Freeman's Pooks bf Account, though written by the 

4 | Freeman 


— 


— 


De Term. Paſchæ, 1720. 


Freemans Book-keeper or his Servant, it is as {ſufficient as 


if written by the Freeman himſelf, and ſuch Advancement 
may be brought into Hotchpot ; now if it be ſufficient 


that the Certainty of the Sum ſhould appear under the 


Freeman's Book-keeper or Servant's Hand, then, as the 
Freeman muſt be ſuppoſed a Tradeſman, it muſt 
alſo be preſumed that he keeps Books of Account of 


all conſiderable Sums expended by him; and therefore if 


the Freeman gives any Portion with his Daughter, that 


the Sum and Quantum thereof will appear in ſome of 
his Books of Account. 


Object. But the Freeman may inveſt all his Perſonal 
Eſtate in Land, and by that Means evade the Cuſtom. 


Reſp. This cannot be well ſuppoſed of Freemen who 
are preſumed to be Traders, and conſequently to keep 


a Stock wherewith to manage their Trade, which Stock 
is Perſonal Eſtate. 


Object. In the principal Caſe there is not only In- 
certainty in the Value of the Leaſes which are ſettled; 
but alſo in the Quantum of the Portion that ſhall be 


applied towards ſatisfying the Debt the Freeman owed 
to his Daughter. 


Reſp. 


*Quær. If this is warranted by the Certificate in that Caſe, which was 
as follows: Dean & ux verſus Domin* De-la-Ware, May 9. 1710. © In 
** Purſuance ofan Order of the the 16th of December then laſt, it is cer- 
* tified, that if a Freeman of the City dies leaving a Wife and one 
* Daughter married in his Life-Time, and it appears by the Books of 
* ſuch Freeman, that he had: paid ſeveral Sums of Money in Part of 
* ſuch Daughter's Portion unto her Husband, and afterwards ſeveral other 
** Sums, which ought to be taken as paid on Account of the Portion, 
+ but not expreſly entered in ſuch Freeman's Books as paid in Part of Ad- 
“ yvancement, or in Part of the Portion (all which Entries are of the 
* Teiator*s own Hand Writing) and ſuch Sums taken altogether do not 
amount to a Third of ſuch Freeman's Eſtate, put together with what 
« he left at his Death; ſuch Daughter ought not to be taken as fully 
« advanced, but in Part advanced only; and in ſuch Caſe by the Cuſtom 
© of the City, ſuch Child and her Husband are to have a "Third of What 
the Teſtator left at his Death, without Regard of what was received 
© In the Father's Life-Time, and withcut putting what had been ſo 

ed to the Eſtate left at his Dzath. 


tisfaction of the Money which he owed to his Daughter, 


(a) May 24. 
1900. 


(5) July 8. 
1714. 


Children's having the Benefit of the Compoſition made with the Wife; 
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Reſp. The Releaſe made by the Daughter to her Fa. 
ther Hebbert extinguiſhed that Debt; but if not, E. 
quity, which always marſhals the Application of Aſſets 
in ſuch a Method, as that all the Creditors ma 
paid, either out of the Real or Perſonal Eſtate, will in 
the preſent Caſe marſhal the Application in this Manner, 
(viz) that the Lands ſettled by Mr. Hebbert ſhall go in $4. 


In the laſt Place it was ſtrongly contended, that the 
Court ſhould not ſend it to the Lord Mayor and 4. 
dermen to certify, Whether, when the Widow was com- 
pounded with, the Husband's Teſtamentary Part, and 
the Childrens Orphanage Part ſhould go each in Moieties, 
in the ſame Manner as if the Wife were dead? In Re- 
gard this was {aid to have been already certified by the 
City, in the Caſe of (a) Clare and Achmooty, where the 
Children being all fully advanced in the Father's Life- 
Time, it was held, that it ſhould be as if there were 
no Children, and ſo the Wife to have one Motie- 
ty, and the other be the Teſtamentary Part; that 
Agreeable hereto it had alſo been decreed, in the 
the Caſe of (b) Rawlinſon verſus Rawlinſon; wherefore it 
would be ſetting this Matter at large again, to ſend it 
a ſecond Time to be certified by the Court of Alder- 
men. 


But the other Side denied“ that this Cuſtom had ever 
been as yet ſo certified, and inſiſted that the Reaſon of 


* Note; in the Caſe of Green verfus Green, which was heard at the 
Rolls, Hill. 1718. Mr. Vernon obſerved that on this Point Precedents 
had been both Ways; though the moſt ſolemn ones were againſt the 


to which the Court inclined, without then determining it: But 
afterwards in the Cafe of Puſey verſus Sir Edward Desboverie, heard 
Fuly 1734. Lord Chancellor Talbot taking Notice of the contrary Deter- 
minations made by the Court in this Point, faid it had of late been ſet- 
tled, that where the Wife was compounded withal, it ſhould be taken 
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the Thing was entirely againſt it; for what could be 
more abſurd than to ſuppoſe a Wife dead when ſhe 
was living? and yet at this Rate, if the Husband 
ſhould have compounded with his Wife and die in- 
teſtate, one and the {ame Woman, as to her Claim 
of the Cuſtomary Part, mult be taken as dead, with 
regard to her diſtributory Share, looked upon as living. 
Surely it was much more reaſonable that he who 
was the Purchaſer of the Wife's Cuſtomary Part, 


ſhould himſelf have the entire Benefit thereof; that a 


Man ſhould reap the Advantage of his own Purchaſe, 
and thereby amplify the- Power which he before had 
over his own Eſtate. Beſides, in this Cale, the Bond 
of the Wife before her Intermarriage with her Hus- 
band, being to releale to his Executors, was a far- 
ther Argument that the Executors were to have the 
Benefit of it, and that it ſhould not be abſorbed and 
extinct; and ſuppoſe the Covenant had been to aſſign 
her Cuſtomary Part in ſuch Manner as the Husband 
ſhould direct, it would not in ſuch Caſe have been ex- 
tin, but muſt have been aſſigned accordingly ; or if 
it had happened that the 400 J. had not been paid to 
the Freeman's Wife, would the not then have been 
at Liberty to have taken Advantage of the Cuſtom ; 
at leaſt ſo far as to have made up her 400 l.? 


Afterwards, (viz.) November 23. 1720. the following 
Order was made. 


Upon reading the Releaſe from the Defendant 
Frances Barker, dated the 19th of June 1706. the 
„Will of the ſaid John Hebbert, dated the 6th of March 
* 1715. the Articles dated the 16th of February 1684. 
and a Bond of the ſame Date, 


6c 


cc 


8 B * His 


as if there was no Wife, and conſequently that the Husband ſhould 
have one Moiety and the Children the other. The like was held by 
the Lord Hardwicke, in the Caſes of Medcalfe verſus Ives, and Morris 
verſus Burrow, heard June 18. and February 3. 1737. 


< 
ON 
— ann 
. 2 —_— 3 
N — — — oa 2 
— — * 
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* His Lordſhip declared, he took this to be an abſo- 
lute Agreement, that the Defendant Heſter ſhould per- 
form the Condition of the {aid Bond, which was, that 
after her Husband's Death, ſhe {ſhould releaſe to his 
Executors, and that the Agreement was not that her 
third Part ſhould be abſorbed for the Benefit of her 
Children, but ſhould go to his Executors for the Benefit 
of his Will ; that his Lordſhip would look into Prece- 
dents, and ſee whether they come up to the preſent 
Caſe, and alſo whether the Cuſtom of the City of 
London had been certified as to the Queſtion, whether 
when the Widow of a Freeman is compounded with or 
barred before Marriage from claiming her Cuſtomary 
Part of her Husband's Eſtate, and ſuch Freeman dies 


leaving ſuch Widow living, and alſo one or more Child 


or Children, is a Moiety, or Third of ſuch Freeman's 


perſonal Eftate to be the Orphanage Part? And in 
Cale the Cuſtom had already been certified in that 
Point, his Lordſhip would not ſend it to the City 
again to be certified. 


* And as touching the {aid Orphanage Part, his Lord- 
{hip declared that the Teſtator had a Power to releaſe 
the Agreement made with the Defendant Frances Bar- 
ker before her Marriage, and that he had releaſed the 
ſame by his Will, by giving her the Remainder of his 
Real and Perſonal Eſtate ; that by the Words of the 
Releaſe executed by the ſaid Defendant Frances Bar- 
ker, ſhe was not to be barred of what more her Father 
would give her by his Will; and the Teſtator having 
thereby given her the Remainder of his Perſonal Eſtate, 
his Lordſhip was of Opinion, that one Third of the 
Perſonal Eſtate (in Cale the Defendant Heſter Hebbert 

ſhould be barred thereof) would not fall into, be ab- 


ſorbed, or extinguiſhed in the Orphanage Part, but 


would fall into and belong to the Teſtamentary __ 
I | | | ; « an 
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« and the Plaintiff Heſter would be intitled to no more 
« than a Moiety of one Third of her Father's Perſonal 
« Eftate, the Defendant Frances Barker bringing the 
« Leaſehold Houſes and the 4000 l. given her upon her 
Marriage, into Hotchpot : His Lordſhip farther de- 
« claring, that her Advancement was certain, being the 
„ {id Leaſehold Houles and the ſaid 4000 l. and that 
« by the Cuſtom, not the Value of the Advancement is 
« to appear with Certainty, but the Thing advanced; and 
« that the Freehold Eſtate ſettled then upon her ought 
« not to be brought into Hotchpot, the Cuſtom of the _ 
City of London not having any Power over (a) Lands 5 lus va 
« of Inheritance; and in Caſe, upon looking into Pre- D 
« cedents, his Lordſhip ſhould not find that the Queſtion „ 
(Whether when the Widow of a Freeman 1s com- 
pounded with or barred before Marriage from claim- 
ing a Cuſtomary Part of her Husband's Eſtate, and 
ſuch Freeman dies leaving one or more Child or Chil- 
dren, the Orphanage Part of ſuch Freeman's Perſonal 
* Eſtate is a Moiety, or only a Third) hath been fully 
certified, then at the ſame Time his Lordſhip would, 
* 1t he ſhould ſee Cauſe, ſend it to the Lord Mayor and 
Court of Aldermen, for them by their Recorder to 
certify the Cuſtom in that Particular. Alſo that his 
* Lord{hip would, if he ſhould find Caule, likewiſe fend 
it to that Court to certify the Cuſtom of the City of 
London, as to the Father's Power to compound or 
make an Agreement with the Daughter before her 
Marriage, touching her Cuſtomary Share of his Per- 
* lonal Eſtate; and after his Lordſhip ſhould have been 
attended with Precedents, or ſhould have the Cuſtom 
of the City of London certified in the Points afore- 
_* ſaid, (in Caſe there ſhould be Occaſion) ſuch farther 
Order ſhould be made as ſhould be juſt . 


At length the Parties eame to an Agreement, ſo that theſe Points 
were never certified, 


Anonymus 
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Caſe 184. Anonymus. 
Lord Chan- 
cellor Parker. ( Cauſe by Conſent.) 


OTE "PEN Thouſand Pound being given in Marriage by 
Truſt Mo- the Father of the Husband and the Father of 


ney being a- . . a 
greed to be the Wife, was agreed to be inveſted in a Purchaſe and 


aid out in ſettled on the Husband for Life, Remainder to the Wife 
ſettled in the for Life as to Part (being 300 J. per Annum,) Remain- 


common der as to the whole to the firſt, &c. Son in Tail Male, 


Form of . , 
Marriage Remainder to the Husband in Fee, and in the mean 


N Time to be placed out on Securities, the Intereſt to go 
in buying as the Profits of the Land when purchaſed. 


South- Sea 


Stock, and improved to 30,000 J. As the Truſt would have ſuffered by the Fall, fo ſhall it 
have the Benefit of the Riſe of the Stock; but the Husband wanting 5000 J. of the 30,000 /. 
the Court decreed that 15,000 J. ſhould be taken out; a Third of which (v:z.) 5000 /. 
ſhould go to the Husband, as a Recompence for his Eftate for Life; and that 10,000 J. ſhould 
be laid out in Land to be ſettled on the firſt Son of the Marriage in Tail in Poſſeſſion; but 
to prevent ſuch Son's ſuffering a Recovery, the Premiſſes were directed to be ſettled on the 
Father for Life, who was to let the ſame to the Son for ninety-nine Years, if the Father ſo 


long lived, 


This 10,000 l. was by Conſent of the Parents and 
Truſtees laid out in the Purchaſe of South-Sea Stock, 
and by the late Riſe of that Stock improved to above 
30,000 J. and it being of a fluctuating Nature as to the 
Value, the Husband and Wife, who had two Sons, 
brought their Bill againſt the Truſtees, and the Father 
of the Husband, and Father of the Wife, and the In- 
fant Children, praying that the Stock might be ſold, the 
Money produced by the Sale laid out in Land and fettled, 
and that in Regard of the great Increaſe, the Husband 
might have 6000 J. of the Money to buy himſelf a Place. 


All the Defendants by their Anſwer ſaid, they 


thought it for the Benefit of the Truſt that the 8 
0 


the 


Sea Stock ſhould be ſold, and the ſeveral Fathers 


— — — 
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the Plaintiffs did not oppoſe the Husband's having 
6000 l. fince all that was agreed or expected to be 
laid out in a Purchaſe, was but 10,000 J. and therefore 
ſubmitted that Matter to the Court. 


This was firſt heard before the Maſter of the Rolls, 
and afterwards by the Lord Chancellor, who were both 
of Opinion, that as, if the Stock had fallen, the Truſt 
mult have ſuffered, fo it's accidental Riſe or Improve- 
ment muſt be for the Benefit of the Truſt; and 
therefore that the Infant Children had a Right to 
the whole Capital after the Husband's Death, the Con- 


ſequence of Which was, that he ought not to be per- 


mitted to have any of the Capital. 


But then it was ſaid, that the Husband's Eſtate for 
Life was one Third in Value, if compared to the 


Children's Reverſion, which made up the remaining two 


Thirds: Upon which the Matter was thus compromiſed 
by Conient, and Lord Chancellor decreed that the Stock 
ſhould be fold; and out of the Money produced thereby, 


18,000 J. ſhould be taken, of which the Husband to 
have one Third, wiz, 6000 l. to his own Uſe ablolutes 


ly; but in Conſideration thereof he ſhould quit his E- 


ſtate for Life in the 1 2,000 J. which being the remain- 


ing two Thirds of the 18,000 l. ſhould go immediately 
to the Children and for their Benefit, out of which 
the Husband to have an Allowance for the Maintenance of 
them ; and in the Settlement of the Land to be bought 
with that 12,000 J. the Husband's Eſtate for Life to be 
omitted. But here it being objected, that the eldeſt Son, 
as loon as he ſhould arrive at twenty-one, would be 
mpowered by a Recovery to bar his Brother in his Fa- 


ther's Life-Time, and alſo the Father's Remainder in 


Fee; to prevent this it was propoſed and approved of 
by the Court, that there ſhould be a Limitation to the 
Father for Life, with Remainder as to the Land to be 

2 bought 
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(a) Vide 2 
Vern. 267. 
Precedents 
in Chanc. 


21, 44. 


„r ere 


. 


the Marriage; and the Father to make a Leaſe for 
ninety- nine Years if he ſhould ſo long live, in Truſt 
for the immediate Benefit of the eldeſt Son, by which 
Means the Freehold in the Father would prevent the 


Son's ſuffering a Recovery in the Father's Life-Time ; 


and the Reſidue of the Money ariſing by Sale of the 
Stock, was directed to be inveſted in a Purchaſe and 
ſettled on the Father for Life, ©, according to the 
Agreement 


Note; In this Caſe the Remainder to the firſt Son, 
though but an Eſtate-Tail, to an Infant, and ſo 
unalienable during ſuch Infancy, was valued at two 
Thirds like a Remainder in Fee; and notwithſtand- 
ing I mentioned to the Court that the Life Eſtate (eſpe- 
cially in the Cale where the Tenant for Life had the Re- 
mainder in Fee) might be valued at two Fifths, which 
had been done in (a) ſome Caſes; yet the Court {aid how 
equitable ſoever this might be, it was not the Practiſe, 
for which Reaſon it would be dangerous, and create 
Uncertainty to go out of the Rule, and Mr. Goldi 
borough the Regiſter ſaid, he had never known a Life 
valued at more than one Third. 


* By the Regiſter's Book the Name of this Caſe appears to be Hu- 
bert verſus Fetberſton, and was decreed the 5th of April 1720. 


Term. S. Trinitatis, 


1728. 


Upwell verſus Halſey, c 185 


At the Rolls, 


FOHN Moory being poſſeſſed of a Perſonal Eſtate of es * 
the Value of 333 J. and having a Wife and A Part of his 


Siſter (the Plaintiff) but no Iſſue, by Will gives 10 J. Ferfonal E- 
to his Siſter, and directs that ſuch Part of his E- Wife thoutd 
ſtate as his Wife ſhould leave of her Subfiſtence ſhould Ive of ber 
return to his Siſter and the Heir of her Body, and ap- ſhall go to 
pointed his Wife Executrix. e bel 
good. 

On the Teſtafor's Death the Wife married the Defen- 
dant, and afterwards died, upon which the Siſter ſued 
the Defendant the ſecond Husband for an Account of 


this Perſonal Eſtate. 


Firſt, Againſt the Demand it was objected to have been 
formerly held, that even a Leaſe for Years could not 
be deviſed over after a Life, much leſs could a mere Per- 


ſonal Eftate be ſo limited. 


Secondly, 
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Secondly, That in this Cale the Widow had a Power 
to diſpoſe of the whole, and her Marriage with the 
Defendant was a Gift in Law and an Execution of that 
Power ; that Equity would not have compelled the 
Widow to give Security to the Siſter not to conſume the 
principal Money left by the Teſtator, in Regard ſuch 
intangling Deviſes have a T endency towards a 'Perpe. 
tuity. 


Sed per Cur : This Will is indeed ignorantly drawn, 
but if the Court can pick out the Meaning of it, that 
ought to take Place. It is now eſtabliſhed that a per- 
6 ſonal (a) Thing or Money may be deviſed to one for Lile, 

aſe of Hyde 
verſus Par- Remainder over; and as to what has been inſiſted on, that 
and the Ca the Wife had a power over the capital or principal Sum, 
of Ten that is true, provided it had been neceſſary for her Sub 


0 
pinks ſiſtence, not otherwiſe ; ſo that her Marriage was not 


a Gift in Law of this Truſt- Money. 


Let the Maſter ſee how much of this Perſona] Eftate 
has been applied for the Wife's Subſiſtence, and for the 
Reſidue of that which came to the Defendant the ſe- 
cond Husband's Hands, let him account. 


Caſe 186, Brown verius Barkham. 


ED N O makes a Mortgage at 6 J. per Cent. Intereſt, 
per Cent. with with a Proviſo to accept 5 l. per Cent. if paid with · 
irate „ in three Months after due. 4 here being a great Arrear 
Cent. if paid of Intereſt, the Mortgagee ſends an Account in Wri- 


Within three 


Monthsafter ting of the Sum due to him for Intereſt, computing it 


due; if a at 60. per Cent. and the Mortgagor returns an Anſwer, 
great Arrear 


Court will allowing the Account, deſiring Forbearance, and pro- 
not relieve; miſing to make — to the Mortgagee for the 


ſecus if but a 


ſmall Slip of ſame. 


Time. 4 Obj ed. 


De Term. S. Trin. 1720. 
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Object. This Letter ſigned by the Mortgagor, makes 
che Account a ſtated one; and the Intereſt from thence 
ought to carry Intereſt, ſince promiſing Satisfaction upon 
Forbearance can mean nothing elſe; and as the Account 
ſent in, was at the Rate of 6. per Cent. this Promiſe muſt 
be intended of ſome farther Satisfaction beyond that 
Intereſt: Alſo where the Mortgagor admits by Writing 
under his own Hand the Quantum of the Intereſt due, 
it is as ſtrong as when a Maſter by his Report com- 


putes it. 


Lord Parꝶter- It is true, a Maſter's Report compu- Intereſt : 
ting Intereſt, makes that Intereſt Principal, and to carry de wee 


(a) Intereſt; for a Report is as a Judgment of the Court, Report ſhal 


1 . carry Inte- 
and appoints a Day for the Payment, carrying on In- re.” 


tereſt ro that Day; and the Party's Diſobedience to the % Ante 


Bacon verſus 


Court, in not complying with the Time of Payment, ct». 
ought to ſubject him to Intereſt. But ſuppoſe the But where 


1 the Mort- 
Mortgagor ſigns an Account whereby he owns ſo much . 


Money due for Intereſt, I queſtion whether this will an Account 
make the Intereſt Principal; becauſe of itſelf it does 2 


much is ad- 


not ſhew any Agreement or Intent to alter the In- mitted to be 
due for In- 


tereſt or the Nature of that Part of the Debt, or (6, this 
turn it into Principal; neither does it appear to will not ge 
have been ever ſo determined. I conceive, to make uct the 
Intereſt on a Mortgage Principal, it is requiſite there Morteazor 
ſhould be a Writing ſigned by the Parties, for as tr or Wei 
much as the Eſtate in the Land is to be charged f'"s uncer 
therewith; but in the Principal Cale the Mort- greestomake 
gagor does fulfil his Promiſe, by making Satisfac- * Finca. 
tion to the Mortgagee for his Forbearance, ſince this 

Proviſo obliging the Party to pay 6 J. per Cent. on 

Default of paying 5 J. within three Months after due, 

is generally looked upon as a Penalty, and in Terro- 

rem, and to be relieved againſt, if only a very ſhort 
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Time has happened, though it may not be relievable 
againft in Caſe of a long Arrear of Intereſt. How. 
ever, this 1 J. per Cent. is a Satisfaction, and a con- 
ſiderable one too. 


But the Court at the ſame Time declared, if there 
had not been ſuch a Penalty of 6 J. per Cent. inſtead 
of 5 J. and a great Arrear of Intereft incurred, it 
would, on ſuch a Promiſe in Writing to make a Satis- 
faction for Forbearance, have given the Mortgagee {ome 
Allowance in this Reſpect. BE 


A 


DE 
Term. S. Michaclis, 


1720. 


_ 1 * A 
» — Poa e * n 
; © ug * , td * — — — 


Taylor verſus Dullidge Hoſpital in ca is; 


＋ e). jp: Lord Chan- 


cellor Parker, 


J HE Hoſpital or College of Dullidge was ſeiſed in 4 oy ; 
Pee of ſeveral Lands in Right of the College, its Conſtitu- 
and the Statutes relating to the Conſtitution of it, re- tion from 


| . | making an 
ſtrain from making Leaſes of the Lands other than Leafes, 5g 


for twenty one Years, at the Rack-Rent. In 1696 the ** fer 


twenty-one 


Hoſpital made a: Leaſe to John Taylor the Plaintiff's Years, and 


Inteſtate for twenty-one Years, under what was then — 
the Rack-Rent, which was to expire at Michaelmas 1717, Orders, 2 
the Leſſee had improved the Premiſſes by building two ing it to th 


: ing it to their 
Houſes, and at the College Audit, which was kept Succeflors to 


renew at leſs 


twice a Year, every fourth of March and fourth of Seh- than the 
tember, an Entry was made in the Regiſter, by which, in Hack Rent 
Conſideration that the ſaid John Taylor had built two voured as 
Houſes on the Premiſſes, and thereby improved the Z © 
lame, therefore it was recommended that at the End the Statutes, 
of the Leaſe, the College ſhould make him a new Leaſe _ 

jor twenty-one Years at the ancient Rent, without 

raiſing it; and this Entry was ſigned by the Mafter- 


Warden 
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Warden and moſt of the Fellows. Afterwards when 
the Leaſe was near expiring, upon the Inteſtate's ap. 
plying for a new one, the College at the Audit held 
on the 4th of March 1 716 (the Leaſe being to expire 
on the Michaelmas following) made an Order that the 
Inteſtate ſhould have a new Leaſe of the Premiſſes 
from Michaelmas next, at the old Rent, and under the 
ſame Covenants, as the former; and this Order was 
ſigned by the Maſter- Warden and moſt of the Fellows, 
The Inteſtate died about the Time of the next Audit 
September 4. 1717. whereupon the Widow having taken 
out Adminiſtration, at the Audit in March following, ap- 
plied for a new Leaſe according to the Order; but being 
refuſed, ſhe now brought a Bill to compel the College 
to make her a new Leaſe of the Premiſſes in Purſuance 
of their own Order; and Allen the Maſter-Warden was 
the Plaintiff's principal Witneſs. 


nay 


It was alledged, that the Order for making a new 
Leaſe to the Inteſtate, did amount to an Agreement; 
and conſequently the Bill was proper to compel an Ex- 
ecution of it. 2 


Lord Chancellor: The Maſter-Warden (Mr. Allen) who 
appears as a Witneſs in the Cauſe, betrays his Truſt in 
Relation to the College, and has acted inconſiſtently with 
the Oath he has taken as Warden ; neither do I like the 
Recommendation made by the Maſter-Warden and Fel- 
lows to make a new Leaſe to the Inteſtate Taylor, at the 
old Rent; it being no leſs than a Recommendation to 
their Succeſſors to wrong the College, and break their 
Statutes, which ſay, that no Leaſe ſhould be made but 

The ſigning at the Rack-Rents. As to the Signing of private Per- 
of pop ſons, namely, the Maſter-Warden and Fellows, that 
lealing by carinot be ſuch a Contract as binds the College; tor a 


ates Contract to bind that (or indeed any Corporation, 2s 


and Fellows 
of the Col- "PF 10 


lege, unleſs 


under the College Seal, not binding on the College. 
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to it's Revenue) muſt be under it's Common Seal. It 
s true, there would have been ſome Equity, if the In- 
teſtate had, after this Order for a new Leaſe at the old 
Rent, laid out Money in improving or building on 
the Premiſſes, in Confidence and Reliance on ſuch 
Order. However, even in that Caſe he ſhould have had 
his Reparation only from the private Perſons ſigning the 
Order, not againſt the College: As to the Repairs done 
by the Leſſee ſince the Order for the new Leaſe, theſe 
are no more than what by his old Leaſe he was obliged 
to do; for which Reaſons diſmiſs the Bill with Coſts. 


Saunderſon verſus Clagget. Caſe 188. 
In B. R. 


D*. Clagget, Archdeacon of Sudbury in Suffolk, com- Procura- 
menced a Suit in the Conſiſtory Court of the queer 
5 % ue of com- 
Biſhop of Norwich, for the Annual Sum of 6 5s. 8 d. mon Right 
as a Procuration or Proxy due to the Archdeacon, for EY his 
Vititations. 1 Vicar) the 
| | | | Archdea- 
con's inſtructing the Clergy ; and properly ſuable for in the Eccleſiaſtical Court. 


The Libel was by Dr. Clagget, Archdeacon of the 
Archdeaconry of Sudbury in Suffolk, in the Cathedral 
Church of the Holy Trinity in Norwich, of the Founda- 
tion of King Edward VI. exhibited againſt Saunderſon, 
as Proprietor or Curate of the Appropriate Rectory of 
Aſpal in Suffolk (which is within the Archdeaconry of 
Sudbury) alledging, that the Archdeacon of Sudbury was 
of common Right, Endowment, or Cuſtom, entitled to 
the yearly Sum of 6 s. 8 d. for Procurations iſſuing out 
of the Appropriate Church of Afpal, and that Saun- 
derſon the Proprietor or Curate of that Church refuſed 
to pay it. Upon which 


Saunderſon applied to B. R. for a Prohibition, and 
ſuggeſted, that this Rectory of Aſpal was Time out of 
— — Mind 
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Rectory, Time out of Mind, belonged to the Pro- 


De Term. J. Michaelis, 1720. 
Mind a Rectory impropriate, without any Vicar en- 
dowed; that all the Tithes and Profits within this 


prietor thereof, who at his own Expence uſed to pro- 
vide a Curate to celebrate Divine Service at the Pariſh 


Church of Aſpal. | 


The Court of B. R. having granted a Prohibition 
Nifi; I came to ſhew Caule againſt it, and urged, that 
of common Right every Parochial Church pays Procu- 
rations, or {ome annual Sum in lieu thereof to the Or- 
dinary or Archdeacon ; that accordingly Sir John Da- 
vis in his Caſe of Proxies (fol. 6.) lays, © Procurg. 
“tions or Proxies are as much due to the Superior 
“ Clergy, the Ordinary, or Archdeacon (who is the 
* Ordinary's Vicar) as Tithes are of common Right due 
© to the inferior Clergy.” That Proxies and Tithes 
concur in all Points; for, 1ff, as the Inſtruction of 
Laymen is the Origin of paying Tithes, ſo the Viſita- 
tion of the Ordinary (or of his Vicar the Archdeacon) 
which is accompanied with Inſtruction, is alſo the Ori- 
gin of Parſons paying Procurations. 


2dly, That as a Layman cannot preſcribe in Non- 
payment of Tithes, ſo the Parſon himſelf (at leaſt by 
the Common Law) cannot preſcribe in not paying of 
Procurations. And, 


3dly, That as Unity of Poſſeſſion does not extinguiſh 
the Right of Tithes, 1o neither does the Unity of Pol- 
ſeſſion extinguiſh the Right of Procurations. The Uni- 
ty of Poſſeſſion as to Procurations in Sir John Davis's 
Reports happened in this Manner ; a Proxy of 20 s. per 
Annum was iſſuing out of an impropriate Rectory pay 
able to a religious Houſe, both of them came to the 
Crown in Fee- ſimple, and this was held only a Sulpen- 
ſion, and no Extinguſhment. Now, if the Payment 
I of 


m_—_— 
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of Procurations from every Parochial Church is of com- 


mon Right, then the Party contending againſt common 
Right, ought to come with ſome Affidavit to ſupport 
his Suggeſtion for a Prohibition, (vix) that his impropri- 
ate Rectory has been held and enjoyed free from the 


Payment of any Procurations, and reputed of Right 


to be ſo. This is expreſly faid in Salt. 549. Godfrey 
verſus. Lewellin, where it was declared by Holt C. J. 
that if the Matter ſuggeſted for a Prohibition appears on 
the (a) Face of the Libel, the Court will not require 


an Affidavit; but where the Matter does not appear upon 


the Libel, in ſuch Caſe the other Side ought to have 
an Affidavit of the Truth of this Suggeſtion. 4 for- 
tiori ought it to be ſo in this Caſe, where the Matter 
ſuggeſted for the Prohibition is contrary to the Libel, 
and againſt common Right. And indeed, if a bare 
| Suggeſtion would do without an Affidavit, none could 
fail of a Prohibition, whereby the Hands of the Spiri- 
tual Court would (for ſome Time at leaft) be tied up. 


Bur ſurely this Suit for Procurations is proper for the 
Spiritual Court; the Duty ſued for | Procurations] is a 
Spiritual Duty; it is claimed by a Spiritual Perſon | the 
Archdeacon RY and in this Caſe (tho an unneceſſary 
Ingredient) it is claimed from a Spiritual Perfon, the 
Curate of the Pariſh of Aſpal, who in his Suggeſtion 
for the Prohibition, gives himſelf the Addition of Cler- 
gyman. 


It muſt be admitted, the Manner of this Archdea- 
con's intitling himſelf by the Libel to the Procuration 
of 65. 8 d. is by ſeveral Ways, of common Right, by 

Cuſtom, or by Endowment; and (with Submiſſion) 
every one of theſe Titles is tryable by the Spiritual 
Court ; 


(a) Ante 476. Anonymus Caſe, where the ſame Rule is faid to be 
obſerved in Chancery. 


—_. wt... 
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Court; for as they have Cognizance of the Principal, 
ſo have they the Cognizance of the Acceſſary, and 
that the Spiritual Court may try a Cuſtom relating 
to an Eccleſiaſtical Duty or Procuration, or that 2 
Penſion claimed by a Spiritual Perſon by Preſcrip- 
tion may be ſued for in the Spiritual Court, is held 
(a) 1 Vent. 3, 5. 2 Vent. 238. Williams verſus Bond, 
Salk. 550. Jones verſus Stone; ſo a Modus decimand; 
may be ſued for in the Spiritual Court, and every Mo- 
aus muſt be grounded upon a Cuſtom. There is indeed 
an Act of Parliament relating to this Matter of Proxies, 
the 34 and 35 Hen. 8. cap. 19. which recites, © That 
«* ſeveral Biſhops and Archdeacons having Penſions and 


% Proxies out of religious Houles, upon the Diſſolu- 


* tion of theſe religious Houſes, and on their Poſſeſ. 
ſions being veſted in the Crown, ſuch Biſhops and 
Archdeacons had been diſturbed in the Enjoyment of 
* their Penſions and Proxies, notwithſtanding the Sa- 
« ving in the Act of Diſſolution of the Rights of all 
* Perſons other than the Founders ; for Remedy whereof 
it is enacted, That where any of the Biſhops or Arch- 
& deacons have been ſeiſed of Penſions and Proxies with- 
in ten Years next before the Diſſolution of thele re- 
* ligious Houſes, ſuch Biſhops and Archdeacons ſhall 
recover the {ame in the Spiritual Court, with their 
* Damages and Colts.” 


, 2 
Now this Act ſhews that we are in a proper Court, 
while we are ſuing in the Spiritual Court for Pro- 
curations. 


But it may be objected, that it ought to be ſaid in 
the Libel, that this Proxy of 65. 8 d. was paid within 
ten Years before the Diſſolution of the religious Houle, 


to which this appropriate ReQory did belong. 
I To 


(a) And note, that in 1 Vent. 3. and Salk. 550. Lord Coke's Opinion 
in 2 Inſt. 491. to the contrary, is denied to be Law. 


Ln 
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To which we anſwer, that this Proxy of 65. 8 d. 
is {aid to have been paid Time out of Mind, and if 
ſo, then it mult have been paid within ten Years be- 
fore the Diſſolution of the Abbies, c. 


It may allo be objected, that it ſeems impoſſible the 
Archdeacon of Sudbury could be ſeiſed of this Procura- 
tion of 6 s. 8 d. ten Years before the Diſſolution of 
the Religious Houle to which this appropriate Rectory 
did belong; foraſmuch as upon the Face of the Libel it 
appears, that this very Archdeaconry was founded after 
the Diſſolution of the Abbies, viz. in Edward the VIth's 
Time. 


Anſw. All that appears by the Libel is, that the Ca- 
thedral Church of the Holy Trinity of Norwich was 
founded in Edward the VIth's Time, but the Archdea- 
conry of Sudbury might be founded long before *: Be- 
ſides, if Proxies were due from all Pariſhes of common 
Right, (as plainly they were) they muſt conſequent- 
ly be as plainly due and payable to ſome Perſon or 
other, to ſome Archbiſhop, Biſhop or Archdeacon within 
whoſe Juriſdiction this Church then was, before the 
Foundation of the Archdeaconry ; and it ſeems ſuffi- 
cient if the Proxy of 6 s. 8 d. was payable to ſome 
Perſon or other: Neither can it be thought that the Bi- 
ſhop of Norwich claims it, for it is in the Biſhop of 
Norwich's own Court that the Archdeacon ſues, ſo that 
it is evident Proxies are due to ſome Body in this 
Caſe, and as evident that no Perſon claims them but 


the Archdeacon; therefore they ought to be paid to 
him. | | 


2 Þ 9 But 


Of this Opinion was Mr. Juſtice Eyre, who cited the Dean and 
Chapter of Norwict's Caſe, 9-272 
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hut farther, our Title in the Libel is not laid to be 
by Cuſtom only, but by Endowment; and if, as the 
Fact is, and we can prove, that for fifty, ſixty, or 
ſeventy Years, and by ancient Books in the Regiſter's 
Office belonging to the Archdeaconry, this Sum of 
6 5s. 8 d. has been paid; it ſeems to be good Evidence 
of an Endowment, tho the Writing of ſuch Endow. 
ment be loſt ; and this Title of Endowment is properly 
tryable in the Spiritual Court. 
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Upon the whole Matter, 1 hope the Court will not 
grant this Prohibition. 


It is but a {mall Matter in Controverſy, (65. 24 
a Year; ) it is plainly proper for the Eccleſiaſtical Court; 
the Nature of the Duty is Eccleſiaſtical; it is claimed 


| by an Eccleſiaſtical Perſon; it is alſo claimed from an 
ö Eccleſiaſtical Perſon; for all which Reaſons it 1s ſurely 
proper to be ſued for there. 
1 | It being moved again on another Day, all the Court, 
bl vix Pratt Chief Juſtice, Powys, Eyre, and Forteſcue ju- 
bi ſtices, diſcharged the Rule for a Prohibition, and de- 
fl livered their Opinions ſeriatim; 

1/7, That this was an Eccleſiaſtical Duty, and there- 


tore properly ſueable for in the Spiritual Court. 


2aly, That it was claimed both by and from an Eccle- 
ſiaſtical Perſon, which made it the ſtronger. 


3 aly, That tho there was an Impropriation in the 
Cafe, ſtill there muſt be a Curate to take Care of the 


Souls of the Pariſh; and that Curates, as well as other 
Perſons, muſt ſtand in Need of Biſhops or Archdeacon: 
Inſtructions and Viſitations : Conſequently, 

4 


athly, Tha 
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4thly, That the Ordinary or Archdeacon ought to 
be allowed for bis Procuration, what had been uſually 
paid for it, which here appeared to be 6s. 8 4. 


5thly, That where a Thing 1s claimed by Cuſtom 
in the Spiritual Court, it mult be intended according 
to their Conſtruction of a Cuſtom, and by their Law 


W It! a) 2 Inſt. 

(a) forty Years make a Cuſtom or Preſcription. ; - 79h 
| 54. 

6thly, That the Payment of 6 s. 8 d. for 70 or 80 


Years was an Evidence of an immemorial Payment; 
but if it could not be ſtrictly immemorial, as taking the 
Archdeaconry to have been founded in Edward the VIth's 
Time, {till fince that Period, it might become due by 
Endowment, which might in this Diſtance of Time 
have been loſt. 


Memorandum: In this Caſe a Prohibition had been 
moved for in Vacation before the Maſter of the Rolls, 
who firſt granted it niſ cauſa ; but afterwards upon Mo- 
tion, inclined to think Proxies due of common Right ; 
and tho' this Proxy could not have been due Time out of 
Mind to the Archdeacon of Sudbury, if that Archdea- 
conry was founded in Edward the VIth's Time, yet 
being due to ſome Perſon or other Time out of Mind, it 
might afterwards come by Endowment to the Archdea- 
con ; and that this was to be preſumed from the Pay- 
ment to ſuch Archdeacon for ſeventy or eighty Years. 


Forth verſus Chapman. Caſe 189. 


Lord Chan- 


cellor Parker, 


"FFHIS Cauſe was reſerved for the Judgment of the 
Maſter of the Rolls, who after Time taken to 

conſider thereof, gave his Opinion (b). The Cale was, ( p 17 Nov. 

One 


— 
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One poſſeſ= One Walter Gore by Will deviſes thus: All the Reſi- 
fed of a . 

Term devi- due of his Eſtate Real and Perſonal he gave to Fohn Chap. 
es tro % man in Truſt, only the Leaſe of the Ground he held 
if either of Of the School of Bangor, for the Uſe of his Nephews 
them died William Gore and Walter Gore during the Term“ of the 
fue of their Leaſe as herein after limited, and having given ſeveral 
reſpective Legacies, declared his Will as to the Remainder of the 
to C. This ſaid Eſtate, as well as his Freehold Houſe: in Shaw's 


10299 Court, with all the reſt of his Goods and Chattels 


Limitation 


to 75 0 "uy whatſoever and whereloever, he gave to his Nephew 

no Tue ar William Gore; and if either of his Nephews William or 

their Death. alter ſhould depart this Life and leave no Iſſue of their 
reſpective Bodies, then he gave the ſaid [Leaſehold] 
Premiſſes to the Daughter of his Brother William Gore, 
and the Children of his Siſter Sibley Price ; upon which 
the Queſtion aroſe, whether the Limitation over of 
the Leaſehold Premiſſes to the Children of the Deviſor's 


Brother and Siſter, was void as too remote? 


The Court was of Opinion that the Deviſe over was 
void, and {aid that had the Words been, if A. or B. ſhould 
die without Iſſue, the Remainder over; this plainly 
would have been void, and exaCtly the Cale of Love and 
Windbam, 1 Sid. 450. 1 Vent. 79. 1 Mod. 50, 


Now there is no Diverſity betwixt a Deviſe of a 
Term to one for Life, and if he die without Iſſue, 
Remainder over, and a Deviſe thereof to one for Life, 

with ſuch Remainder, if he die leaving no Iſſue; for both 
theſe Deviſes ſeem equally relative to the Failure of 
Iſſue at any Time after the Teſtators Death; and for 
this the Court cited and much relied upon 1 Leon. 285. 

| Lee's Cale, where one deviſed Lands to his ſecond Son 
William, and if William ſhould depart this Life not 
1 having 


In the Regiſter-Book it is ſaid Termination. 
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having Tue, then the Teſtator willed that his Sons in- 
Law ſhould ſell his Lands, and died: William had Iſſue 
a Son at the Time of his Death, who afterwards died 
without Iſſue ; upon which it was clearly reſolved 
by the whole Court, that though literally William had 
Iſſue a Son at his Death, yet when ſuch Iſſue died 
without Iſſue, there ſhould be a Sale; for at what Time 

ſoever there was a Failure of Iſſue of William, he up- 
on the Matter died without Iſſue. And in a Formedon 
in Reverter or Remainder, whenever there 1s a Failure of 
Iſſue, then is the firſt Donee, in Suppoſition of Law, 
dead without Iſſue. 


His Honour mentioned the Caſe of Hughes and Ante 534. 
Sayer, which he himſelf upon Conſideration had de- 
termined 3 and ſaid there was a Diverſity betwixt II- 
ſue and Children, Iſſue being nomen Collectivum; and 
alſo between Things merely Perſonal and Chattels real; 
more particularly in the Caſe of Hughes and Sayer, by 
the Deviſe over of the Money to the Survivor, if either 
of the Donees ſhould die without Children, the Te- 
ſtator of Neceſſity muſt be intended to mean a Death 
of the Donee without Children living at his Death; for 
to wait until a Failure of Iſſue, might be to wait for 
ever. 


It being alſo debated by Counſel, where the Reſidue 
of the Term veſted, in Regard the Deviſe was to Wil- 
liam and Walter Gore. The Court declared that the ſub- 
lequent Words increaſed their Intereſt, and gave the 


Whole Term to them, it being plainly intended to diſ- 
8 G pole 


For which Reaſon, althe' the firſt Donee had many Iſſues in lineal 
Deſcent inheritable to the Eſtate-tail, and who held the Eſtate, the De- 
mandant need not name any of the Iſſues in the Clauſe, | et que poſt mortem, 
Se.] but ſhall ſay, et que poſt mortem of the Donee ad ipſum reverti 
Or remanere debet, eo quod the Donee died without Iſſue. 8 Co. 88, 4, 
Buckmere's Cale. | 


_—— 
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poſe of and deviſe away the whole Term from the 
Teſtator's Executors; that a Deviſe of a Term to one 
for a Day or an Hour, is a Deviſe of the whole Term, 
if the Limitation over is void, and it appears at the 
ſame Time that the whole is intended to be diſpoſed of 


from the Executors. 


(a) Sab. 25 Afterwards in (a) Trin. Term. 17 20. This Caſe com- 
July. ing before Lord Parker upon an Appeal, his Lordſhip 
reverſed the Decree; and ſaid, That if J deviſe a Term 
to A. and if A. die without leaving Iſſue, Remainder 
over, in the vulgar and natural Senſe, this muſt be in. 
(4) Videante tended (b) if 4. die without leaving Iſſue at his Death, 
fus Haper, and then the Deviſe over is good; that the Word [Die] 
and date being the laſt antecedent, the Words | without leaving If- 
and Pinkwy ſue] muſt refer to that. Beſides, the Teſtator who is 
vertus Fi inops Concilii, will, under ſuch Circumſtances, be ſup- 
| poled to ſpeak in the vulgar, common and natural, 
not in the legal Senſe. 


His Lordſhip lixewiſe took Notice that in a Formedon 
in Remainder, where Tenant in Tail leaves Iſſue, which 
Iſſue afterwards dies without Iſſue, whereupon ſuch 
Writ is brought, the Formedon lays *, that the Tenant 
in Tail did die leaving Iſſue J. S. which J. S. died af 
terwards without Iſſue, and ſo the firſt Donee in Tail 
died without Iſſue, thus the Pleading ſays, that the Do- 
nee in Tail died leaving Iſſue at his Death; conſequent- 
ly the Words | leaving Iſſue] refer to the Time of the 
Death of the Tenant in Tail, and if the Words of a 
Will can bear two Senſes, one whereof. is more common 
and natural than the other, it is hard to ſay a Court 
ſhould take the Will in the moſt uncommon Meaning ; 
to do what? to deſtroy the Will. 


I 2dly, He 


* Quzre, and ſee the Regiſter of Writs, and 8 Co. 88. 4. 


* 


— 
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 2aly, He ſaid that the Reaſon why a Deviſe of a 
Freehold to one for Life, and if he die without Iſſue, 
then to another, is determined to be an Eſtate-tail, is 
in Favour of the (a) Iſſue, that ſuch may have it, and ( es 
the Intent take Place; but that there is the plaineſt Dif- N 
ference betwixt a Deviſe of a Freehold, and a Deviſe verſus Gawrt. 
of a Term for Years; for in the Deviſe of the latter to 
one, and if he die without Iſſue, then to another, the 
Words [if he die without Iſſue] cannot be ſuppoſed 
to have been inſerted in Favour of {uch Iſſue, ſince they 


cannot by any Conſtruction have it. 


zal, His Lordſhip obſerved what ſeemed very ma- 

terial, (and yet had been omitted in the Pleadings, and 

alſo by the Counſel at the Bar) that by this Will the De- 

viſe carried a * Freehold as well as a Leaſehold Eſtate to 
William Gore, and if he or Walter died leaving no Iſſue, 

then to the Children of his Brother and Siſter, in which 

Caſe it was more difhcult to conceive how the ſame 
Words in the ſame Will, at the ſame Time, ſhould be 

taken in two different Senſes. As to the Freehold, the 
Conſtruction ſhould be, if William or Walter died with- 

out Iſſue generally, by which there might be at any Time 

a Failure of Iſſue; and with Reſpect to the Leaſehold, 

that the ſame Words ſhould be intended to ſignify their 

dying without leaving Iſſue at their Death: However, 

Lord Chancellor ſaid, it might be reaſonable enough 

to take the ſame Words, as to the different Eſtates, 

in different (5) Senſes, and as if repeated by two ſeve- ) vide 
ral Clauſes, (viz.) I deviſe to 4. my Freehold Land, Vol. II. 
and if A. die without leaving Iſſue, then to B. and I ſus Biop of 
deviſe my Leaſehold to 4. and if A. die without lea- Lincoln. 


Ving 


* By the Will, as it is ſtated above, from the Regiſter's Book, both in 
the State of the Caſe at the Rolle, and on the Appeal, the Limitation 
over was expreſly reſtrained to the Leaſehold ; but in Lord Macclegfield's 
Notes that Word is omitted, and the Deviſe over is general. 
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ving Iſſue, then to B. in which Caſe the different Clay. 

| ſes would (as he conceived) have the different Con- 
ſtructions above-mentioned to make both the Deviſes 
good; and it was reaſonable it ſhould be fo, Ut re 
magis valeat quam pereat. 


2 Marſh verſus Evans. 
cellor Parker, 

pa eee. | HE Teſtator having two Sons and a Daughter, by 
„ Wh his Will, of which he made his Wife Executrix, 
gives to each gives 2000 J. a- piece to his two Sons, and 20001. to 
20007. pay- his Daughter, payable at twenty-one or Marriage, with a 


ty-one, pro- Proviſo, that if his Aſſets ſhall fall ſhort for the Pay- 
33 ment of theſe Legacies, ſtill the Daughter ſhall be paid 
to pay the her full Legacy, and that the Abatement ſhall be born 
sab proportionably out of the Sons Legacies only. The 
ment ſhall Teſtator leaves ſufficient to pay all the Legacies, but 
ve darn, out the Executrix waſted the Aſſets, and by that Means 


Legacies. only there happened a Deficiency. 
Teſtator 


leaves Aſſets to pay, which the Executrix waſtes; the Daughter's Legacy ſhall have the Pre- 
ference. | 


Decreed by the Maſter of the Rolls, that the Teſtator 
could never intend to make good the Daughter's Lega- 
cy at the Expence of the Sons, againſt the Waſting of 
the Executrix ; that the Eſtate could not properly be 
{aid to fall ſhort, the Teſtator leaving Aſſets to pay all 
his Legacies; nor could it be preſumed he foreſaw 
his Executrix would waſte his Aſſets, for then he 
would not have made her ſo: Wherefore this being a 
Caſe unforeſeen, was unprovided for by the Teſtator, 


and conſequently the Daughter ought to abate in Pro- 
portion. 


But on Appeal to the Lord Chancellor, this Decree was 
reverled ; for that here was a plain Preference given to 
the Daughter's Portion before thoſe of the Sons ; and 

I ET” 


"+ -& — . * 
— — 
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this Caſe was within the Words, the Eſtate actually fal- 
ling ſhort to pay the Legacies; that as the Teſtator had 
not reſtrained it to any particular Means by which the 
Aſſets ſhould fall ſhort, it muſt be taken generally, viz. 
if by any Means there ſhould be a Deficiency ; for till 
che Damage was the {ame to the Daughter, whom the 
Father {ſeemed in all Events to have provided for with 
a Portion of 20001, His Lordſhip put this Cafe, Suppoſe 
the Eſtate had after the Teſtator's Death, fallen ſhort 
thro' a Loſs by Fire, or by a bad Title on which Money 
had been lent, neither of which could have been fore- 
ſeen by the Teſtator, ſurely both theſe Accidents would 
come within the Proviſion of the Will, and the Daughter 
ſhould have her full Portion of 2000 J. that it was the 
{ame Thing as if the Teſtator had ſaid, his Daughter's 
Portion ſhould be paid in the firſt place; and the Con- 
ſtruction which the other Side would put on this Clauſe, þ@ 
was to make no Diſtinction where the Teſtator has made 
a very plain one. Wherefore let both the Words and 
Meaning of the Will take Effect, that is, let the Daugh- 
ter have her full Portion, and the Abatement be made 
only out of the Sons Legacies. 


# 


Attorney General verſus Grant Rector Cg 191 
7 Lord Chan- 
of V. Dunſtan 8. cellor Parker, 


N Information was brought in the Name of the {wo 


Attorney General at the Relation of the Inhabi- ee 
Within the 


tants of the Rolls Liberty, againſt the Impropriator, Pariſh of St. 


a the Weſt, 
St. Dunſtan in the Weſt, London, for an Account of 7,4, and 


Charities given by ſeveral Wills and Deeds, to the Poor of contributesa 
ifth towards 


the ſaid Pariſh; and as the Liberty of the Rolls was Part the Repairs 
of the Pariſh of St. Dunſtan, and the Inhabitants of & ** #© 
8 H | that having di- 
| ſtint Over- 
— and maintaining its Poor ſeparately, is not intitled to a Share of the Charities given by 
ill or Deed to the Poor of St. Dunſtar's, tho intitled to a Fifth of all Collections made at the 
urch Doors, or at Sacraments. 


* 


Curate, and Overſeers of the Poor of the Pariſh of Dunſian in 
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Before the 
Statute 
43 Eliz. 


there were 


no ſuch Of- 


facers as 
Overſeers of 
the Poor. 


of the Rolls, who ex gratia gives Leave to the Inhabi- 


and being really within that Pariſh, as to all Collections 


De [i erm. \y Michaelis, 1720. 


that Liberty, on the {aid Pariſh Church being lately re. 
paired, had been aſſeſſed, and paid a fifth Part towards 
the Repairing thereof, (vis 300 out of 1500 J.) there. 
fore it was prayed, that the Rolls Liberty might have 
a Fifth of all the Charities by Will or Deed given to 
the Poor of St. Dunſtan's, as likewiſe of the charitable 
Collections made at the Door of the Church, or at 
Sacraments. 


It ſeems the Pariſh of St. Dunſtan, with Regard to 
ſuch Part thereof as is within the City of London, has 
ſeparate Officers, both Church-Wardens, and Overſeers, 
and maintain their Poor ſeparately ; in like Manner that 
Part which is within the County of Middleſex, and Li- 
berty of the Rolls, hath diſtinct Officers for the Poor; 
but as to the Chapel, that only belongs to the Maſter 


rants of the Liberty to come there. 


Lord Parker: Before the Statute of the 43 of Elx 
there were no ſuch Officers as Overſeers of the Poor; 
fince which, as that Part of the Pariſh of St. Dunſtar 
which lies in London, has had diſtinct Overſeers, made 
diſtinct Rates, and maintained their Poor ſeparately, 
this makes them as a diſtinct Pariſh ; for which Reaſon, 
with Reſpect to all Gifts of Charkics by Will or Deed 
given to the Pariſh of St. Dunſtan in the Weſt, that 
Part of the Pariſh which lies in London muſt have and 
enjoy the ſame, excluſive of the Rolls Liberty; but as 
to all ſuch Gifts, Grants or Deviſes before the Statute 
of the 43 Elix as at that Time the Pariſh and Liberty 
were not leparated by diſtinct Officers and Overſeers of 
the Poor, the * 7 of the Rolls being then Part of 
the Pariſh, ſhall have a Proportion thereof: But the Li- 
berty having contributed to the Repairs of the Church, 


of Charities at the Church Door, or at the Poor's Box, or 
-+ at 


De Term. J. Michatlis, 1720. 671 
at the monthly or other Sacraments, which are in Part 
given by the Inhabitants of the Rolls Liberty who have 
Seats in, and repair to the Church of St. Dunſtan; and 
toraſmuch as the Inhabitants of the Rolls Liberty pay 
towards the Parſon and Lecturer of St. Dunſtan's (there 
being in Vacation Time no Preaching at the Roll's 
Chapel) and contribute to the Charities of St. Dunſtay's : 
So ought the Poor of the Rolls Liberty (being Part of 
the {aid Pariſh) to have a proportionable Share of thoſe 
Charities; wherefore to the Intent it may be ſeen whe- 
ther this has been obſerved, let the Diſpoſitions of theſe 
laſt mentioned Charities be {ſpecified in a Book con- 
taining the Names of the Perſons to whom given, and 
for what Purpoſe. 


Memorandum: It being {aid in this Caſe, that as to the 
Charity Money given at Sacraments, the Parſon was not 
bound to diſtribute it amongſt the Poor of the fame Pa- 
rih, but might beſtow it on any Object of Charity: 


Cur; 1 will not now determine this, tho' ſurely if 
equal Objects of Charity are to be found within the 
Pariſh, they in Reaſon ought to be preferred. 


Leighton verſus $ir Edward Leighton. Ci 192. 


PHE Defendant Sir Edward Leighton's Father mort- In Caſe of a 


| Truſt-Eſtate 
gaged, and afterwards ſold the Manor of Balſley 2 


in the County of Montgomery in Wales, to his Brother the old, or devi- 
Plaintift, and upon his Death the now Sir Edward f ane Wi. 
Leighton ſet up an old Intail created about 200 Years be diſputed, 
ſince, and got into Poſſeſſion ; the Plaintiff brought an _ 
Ejed ment which was tried in Wales, and a Verdict Favour of 


| : . the Will, 
paſſed for the Defendant upon producing an old Inqui- Equity wil 


lition finding the Intail; but there was no Deed pro- grant aper- 
k 3 : petual In- 
duced creating this Intail. Janin 


The 


> 9 * * 


Ns rote, att. a. DA 
—_ 


n 
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The Plaintiff at Law brought his Bill in this Court, 
letting forth that the Writings were all in the Defen- 
dant's Hands, and praying that they might be produced, 
and that the Defendant might not ſet up a Title under 
any Truſt- Term. Upon which the Lord Cowper de. 
creed, that the 'Trial ſhould be upon the mere Right in an 
Ejectment; and that no Truſt-Term, Mortgage or 
Leaſe ſhould be ſet up, but that the Defendant ſhould 
make Title only under the Intail. 


Accordingly it was tried in Shropſhire, where before 
Mr Baron Price, the now Defendant Sir Edward Leiph- 
ton had a Verdict; but the Judge certifying againſt it, 
a new Trial was granted to be at the Bar of the Ex- 
chequer, which was had, and a Verdict for the Plain- 


tiff: There was afterwards a Trial likewiſe in the King's 


(a) Preced. 
in Chan. 
261. 

So aſter ſeve- 
ral Trials in 
Ejectment, 
and Verdicts 
in all, in 
Favour of 
the Will, 


Bench, and a Verdict again for the Plaintiff, And now 
on the Equity reſerved, it was prayed that the Plain- 
tiff ſhould have a perpetual Injunction with Coſts, 


Lord Parker : The Plaintiff has no Reaſon to com- 
plain (as he does) of the Inconvenience, that there is 
no End of Trials in Ejectments, for the two firſt were 
found againſt him; but it is true, the two Trials at 
Bar which were by the Direction of the Court, being 
for him, I do not ſee what this Court has been doing, 
unleſs it ſhould now grant a perpetual Injunction. If 
a Truſt Eſtate be deviſed to be fold, and on a Bill 
brought againſt the Truſtees to ſell, the Heir conteſts 
the Will; after two Trials, the Court will grant a per- 
petual Injunction. In the Caſe of the Earl of (a) Bath 
verſus Sherwin the Title was a mere legal one, where 
after ſeveral Ejectments and five Verdicts for the Earl of 
Bath, he brought a Bill of Peace for a perpetual Injunc- 
tion; the Lord Chancellor Cowper thought this too _ 

I or 


Equity on a Bill of Peace will grant a perpetual Injunction. 


* 


De Term. J. Michaelis, 1720. 673 
for him to grant, but ſeemed: to recommend it to the 
Plaintiff as a Cauſe proper for the Houſe of Lords ; 
and on an Appeal, the Lords granted a perpetual In- 
junction, which I take as a Reverſal of the Lord Com- 
s Decree, and as a Precedent in the higheſt Court of 
what ought to be in this Caſe. Conſequently it is very 
improperly ſaid, that only the Houſe of Lords in ſuch 
Caſe ſhould grant a perpetual Injunction ; for that 
Houſe on Appeal gives ſuch a Judgment as the Court 
below ought to have done. This Court in directing 
Trials, and ordering Writings to be produced, has been 
doing nothing all this while, if it cannot grant a per- 
petual Injunction, which really after ſo many Trials 
ſeems to be for the Benefit of both Parties. 


As to the Objection, that in the Caſe of the Lord Ne e 
f KEE | t t 
Bath verſus Sherwin, the Lords would not have granted ee 


a perpetual Injunction, but for its being an odious Cauſe, Pu In- 
tending to Baſtardize a noble Perſon after his Death ; aro di- 
I anſwer, It did not tend to Baſtardize the Duke of Fette 
Albemarle, but to make him the legitimate Son of Rad- where the 
ford. However, the principal Cale is ſuch as not in re ac 
its Nature to be intitled to any Favour ; for the De- Verdict are 
fendant Sir Edward Leighton is contending againft a Pur- 88 
chaſe, under which there has been Poſſeſſion for very Nature 
many Vears, againſt a Sale made by his own Father to 

his Brother, and is ſetting up an old Intail of about 

two hundred Years ſtanding to defeat this Purchaſe; 

and if there was not the cleareſt Proof imaginable of 

luch an Intail, (as poſſibly there was not) the Jury were 

in the Right not to find it. It is certainly an Inconve- 

nence in the Law, that there ſhould be no End of 

Trials in Ejectment, and that one Trial in a real Ac- 

tion (which perhaps may be at a Trial by N, prius) 

lhould be final, when at the ſame Time twenty Trials 

in Ejectment and at the Bar in Weſtminſter Hall will 


81 not 


— — ——— — 2 — — — — — — — — — 
* F r — * — . * 
2 2 E — 3 = 4 7 A a — 
— — — — — — — —— — etays 7 , Ro — 
— —ů— — — — — . ̃ —.. — . — ——— SR ——— 
- Conn nmr A rm TT 7 Ns een ep .. ͤ K . pp. — 


23 : 
x ——ꝛ— — 
. OS IETEEEEN _— 


wy r 
— — io nn > — 
— — — —ẽ 
. ͤ —————ů— 

— — — — 
3 —— — 

— 8 r 1 TFT 

— — — — 2 5 — p - 

* e A r ee 
A —_ 
7 5 r —.— 
- * Jt. 22 I * . Ny 
—_ — 58 * 23 we. _ 
þ 4 0 ** of — 


8 = 

* ” - — 
— 2 

— 2g br, 


— — — 
— 1 
— - — — — — pm — — — ͤ—— .. — —— OO EIS <> 2 OE ay} ES GEE — 
- = 5 —— — 7 — 2 — — — 2 r 8 - - -= a = — = : 2 2 — = >=. 
- * — — — * — a —ů— > MS — — — 2 5 — = — Ai 5 _ » — — — =. » 
— - - — — — — — — 2 + — — —— = — - <= cy — r — A a 
p : - — — — — — — 2 — — * — ———— . - — 2 — pong 5 8 — 
— CLI ————————— . — — == — — — n Ss 4 — — —__—— 
— — = > — — — — — — - — — : — EDD : 2 — 2 —— 8 
it EE TIS — —ů —— n 2 bo 2 — C223 __ = - ad N : = * . — Sr, 2 NS nn a = hate ner — . ” S. — 
— EE ba — 2 2 3 2 "= — = . a 4a 2 Sa 7. => SIE Sf — — =" LG 206 — Y — - * r I OE * — —— 
8 * — * — — — 5 r 2 7 2 WL 2 . we 4 4 N 2 W — 3 A rj 3 = - _— 
x 2 2 y . 2 . F — A Y — 2 — 2 = E 1 A 
— — — — n — — my 1 7 - 1 = mo 0 R — — . _ — . — 
<a ow Co Br” bed 7 ; a, Yy 3 — 2 : * 2 * — 5 
* A 
x OED 2 — OI = — — * 2 - "II > = + - Bs e = 2 op = „ : - - - 
+; OT 3 Is LL _YY HRT EEE 0 lat * —_ * . * = ; —— 20 ON — 
2 Es r . 2. ew, Ss POE angle — — 
: _—_ 
. — * = - an 7 ww 5 = 
. : — — = : \ 
— g - * 222 >> = ag 5 1 
8 * 


- = perry — 

— rr — —— — = ooo GERI 9 
———_— > 
ERS” > T ä * > * — ” 

— — r 
— rr — FFI 
— — — = is - — a 


3 
— 


r 
3 


— 
= 


ZE. 


pede at! = x 22 on . _ Ro. = I 5 9 bu l \ * — ——— — 
3 r — — — ron RI — —— — — —: Riot 4 = RP AER = 
. - — aaa » > rare "A - bo on — I we, 
* A — ä 3 "5 ll * 8 . 8 = — PE: 


A ay 3 he 
Cooked pop nat" 
Wy aur 


S 
. 
'* 
bl 
C7 
1 
bh 
. 
3 


t 
3 
. 0 
: 05 
5 þ 4 
5 
. 
* 
. 9 
E 
"FR 
ro © 
* -# 
3: 
. 
3M 
1 
T3 
7 
* it $ 
. (35:8 
* 
2 
- 
$ 
15 
. £% 
8 
a= 
$ 6; þ 
8 
1 
1 
N. 
Y 
_— 
- 
LA SW. 
* 
1 
* 
* 
1 * 
i 
* 


1 
if 
3 

7 
. 

* 


2 5 2 n T, oF, - 2 . — 7 — — 2 
©" 4 8 * ä — 8 De "hs 4 2 b - — 8 * 
9 e e R 8 e 
c „ N 
- . — 4. Dai ** 2 3 7 


ww —— 


—— 3 = AY OS: CAR 
n 2 EN ER N OE I . * e 
9 7 2 ern © I : wo 94 Y — 5 
Ef ˙ ˙ôoiůin2 Ion Har oY br 
F — — . pet: 2 
— . —— — — 2 = 


und © he . 

17 Ro ant A 
a $a IEC. 
— PTR FT . 
= . 
—̃ — 


5 * - #0 ey . 5 ER —_— r ; oo < p — „ — 2 
7 - 2 P, 4 2 7 * N 4 2 . "ot e ; * 3 — A 4 * 
: . 4 N "> ß / get eo WT 2 VO "OE", ee er Ped CE IR nc rs , 
: pas h Nh PG Ph Seve a EN Tres N N r ar iro eng oo 2 
— 5 * * 1 22 * A a. wad + Pg 
„ „ 3 — * * p 
n r N — ö " — 4 a 


eller Parker. 


 deviſes5007. alſo a Free School in the lame Town, and Penning made 


Charity 


674 De Term. . Michaelis 1720. 


not be concluſive; but this cannot properly be urged 
in the preſent Caſe, when upon the two or three firſt 
Ejectments the Verdicts went againſt the now Plaintiff, 
who, had they been concluſive, muſt have been barred. 


But as to the Coſts in this Court, the Plaintiff //. 
liam Leighton has had Relief by producing the Wri. 
tings, and preventing the Defendant from ſetting up any 
old Terms; and it does not appear that the Defendant 
Sir Edward Leighton (the Heir of an ancient Family) 
has ſo far misbehaved, as that he ought to pay Coſts . 
though he ſhall loſe his own Coſts, the Right appearing 
againſt him; but the Plaintiff to have the Coſts at Law 
for all the Trials. 


(a) March This Decree was affirmed (a) in the Houſe of Lords 
1 8 with 40 J. Coſts. 


Caſe 193. Attorney General verſus Hudſon. 


Lord Chan- 


wk NE Penning of Saffron Walden in Eſſex, and ſere- 
in the ſame 


in ral others {ſubſcribed to a Charity School there of 
Free School, twelve Boys and twelve Girls, which Subſcription was 
and the other Only during the Pleaſure of the Benefactors. Penning 
a Charity 


School for delighted with ſeeing theſe Charity Children, declared he 


8 would leave them ſomething at his Death; there was 


1 his Will giving 500 J. to the Charity School, and ſeveral 


tho both be pecuniary Legacies to his poor Relations, and died. 
Schools, yet only the Charity School for Boys and Girls ſhall take. 


The Executors inſiſted on the Want of Aſſets. 


Lord Chancellor : Though the Free School be a Charity 
School, yet the Charity School for Boys and Girls went 
more commonly by that Name; and as the Teſtator 

I Was 


De Term. 1 Michaelis, 1720. 655 


— * 


was fond of the latter, and declared he would leave 

them a Legacy, therefore That, and not the Free School 

is intitled thereto ; ſo let the Legacy be brought into 

Court with Intereſt from the End of the Year after 

the Teſtaror's Death; and in Cafe of a Deficiency of Fes 

Aſſets, let all the pecuniary Legacies, as well that to Charity ſhall 
» ** | . | . # abate in Pro- 

the Charity as others, abate in Proportion; for though portion with 

the Romans preferred a pious or charitable Legacy to her Ly 

others, yet our Law does not: They being all but Le- haves of Af. 

gacies, and equally intended by the Teſtator to be paid, *: 

it would be hard that one of them by being preferred 

ſhould fruſtrate all the reſt ; beſides the other Legacies 

being given to ſeveral of the Teſtator's poor Relations, 

they are Charities allo. And becaule it is objected, that 

on the Failing of the Charity School, the Charity ought 

to revert to the Founder, therefore in ſuch Cate I give 


Liberty to the Parties to apply again to the Court. 


Pool verſus Sacheverel. ele 
| pas Parkes 


N a Bill brought touching the real and perſonal E- Aa. 
{tate of Sacheverel deceaſed, who had Hue a apts ah : 


Daughter by his firſt Wife, married to the Plaintiff Pol, publick 
* Prints, that 


the Queſtion was, Whether the Defendant who before whoever 
had been Mr. Sacheverel's Maid-Servant, was married ©! diſcover 


and make 


to him? legal Proof 


| | of the Mar- 
rage in Queſtion, ſhall have 100 1. Reward, adjudged a Contempt of the Court, and the Par- 


ty procuring it committed. 


She admitted by her Anſwer, that ſhe had a Baſtard 
by him which was yet living, but before the ſecond 
Child was born ſhe pretended ſhe was married to the 


{aid 


* Vide ante Tote verſus Auſtin, and Maſters verſus Maſters ; but the 
3 Court gives the Preference to Charity Legacies, and in ſuch 

ale Lord Keeper Nvriþ would not injoin chem. Vide 1 Fern. 230. 
Fielding verſus Bond. 
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{aid Sacheverel, and that they had been married in the 
Priſon of the Fleet, he by the Name of Robert May 
ſhal, and ſhe by the Name of Anne How Spinſter, and 
that the Marriage was on the 27th of November 1705. 


In the Spiritual Court it was adjudged to be a good 
Marriage, and that Sentence affirmed by the Delegates; 
but the Daughter claiming Title to a Moiety of the 
real Eſtate, a Trial at Bar was directed in C. B. where 
the Marriage was found ; and afterwards the Plaintiff, 
Father put an Advertiſement into the Daily Courant, 
intimating, that whereas there was an Entry in the Re- 
giſter in the Fleet Priſon, of a Marriage there the 27th 
of November 1705, in the Words and Figures follow. 
ing, (viz.) © November 27. 1705. Robert Marſhall of 
* St. Martin's Lane in St. Martin's Pariſh, and Anne How 
+ Spinſter :”” Whoever ſhall diſcover and legally prove 
that the ſaid two Perſons were then married, and before 
and at the Time of the Marriage were really called 
and known by thoſe reſpective Names, {hall have a 
Reward for ſuch Diſcovery (on legal Proof of the ſame) 
of 100 l. over and above all legal Charges to be paid 
by Edward Pool. 


And it was now moved that Pool ſhould be commit- 
ed; it having been formerly mentioned before the Ma- 


ſter of the Rolls, who ordered it to be moved before the 


Lord Chancellor, as being a Matter of great Moment, 
concerning on one Side, the Liberty of the Subject, and 
on the other, the Preſervation of Evidence from Suborna- 
tion and Corruption. | 


The Motion being made before Lord Chancellor, it 
was by him adjourned to the next Seal, after which at 
another Day the Lord Chancellor with great Solemnity 
thus pronounced his Opinion: 

I This 


s „ #& i Pl 
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This tends to the Suborning of Witneſſes, is very 


dangerous, and not only greatly Criminal, but is a 


Contempt of the Court, being a Means of prevent- 
ing Juſtice in a Cauſe now depending, which is ag- 
gravated by the Marriage having been pronounced good 
in the Court of Delegates, and alſo a Verdict at the 
Bar of the Common Pleas in it's Favour; and as the 
Court may, ſo in Juſtice it ought, to puniſh this Pro- 
ceeding. 


It has been objected, that nothing has been done in 
Conſequence of this Advertiſement, no Witneſs come in. 


Reſp. It does not appear but that ſome Perſon would 
come in, were this not diſcouraged ; however the Perſon 


moved againſt has done his Part, and if not ſucceſsful, 
is {till not the leſs criminal. 


Object. This is not an Offer to any particular Perſon. 


Reſp. It is equally criminal when the Offer is to any, 
for to any is to every particular Perſon. This Adver- 
tilement will come to all Perſons, to Rogues as well as 
honeſt Men; and it is a ſtrange Way of arguing to ſay, 
that offering a Reward to one Witneſs is criminal, but 
that offering it to more than one is not ſo: Surely it is 
more criminal, as it may corrupt more. 


Object. A Perſon coming in for ſuch a Reward is no 
Witneſs, for that his Teſtimony muſt be rejected. 


Reſp. It is ſo of every Witneſs ſuborned or bribed; 
he is no Witneſs, if you prove him bribed. 


Object. This Matter is now over, (viz.) the Sentence 
in the Spiritual Court and the Trial. 


8 K Reſp. 
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Reſp. It is not over; for ſuppoſe, on the Reward of- 
fered by this Advertiſement, a Dozen Affidavits ſhould 
come in, proving what it deſired may be proved, this 
would probably induce the Court to grant a new Trial, 
and might overturn all the Proceedings which have hi- 
therto paſſed. It is a Reproach to the Juſtice of the 
Nation, and an inſufferable Thing, to make a publick 
Offer in Print to procure Evidence, and is tantamount 
to ſaying, that ſuch Perſons as will come in and ſwear, 
or procure others to {wear {uch a Thing, ſhall have 
100 J. Reward; and this in a Cauſe now depending 
here: If 1ool. is to be allowed, the ſame Reaſon 
will hold as to the allowing of 500 J. or 1000 J. And 
tho' the Intention of the Perſon ſo advertiſing may be 
innocent, (and I, knowing the Man, believe it was 
ſo, inſomuch that if a Court may be ſaid to have In- 
clinations or Impreſſions from thence, I muſt own, I 
{ſhould be influenced by my knowing Mr. Pool to be an 
honeſt Man:) Yet the Juſtice of the Court, nay the 
Juſtice of the Nation being concerned in ſo publick a 
Cafe, I cannot diſmiſs the Party, tho' his Counſel offer 
to pay Coſts to the other Side, but in Juſtice, and for 
Example's Sake, he muſt ſtand committed. 


Sn 9 ot Clifton verſus Burt. 
_— GSeiſed in Fee of Freehold Lands, and likewiſe of 
b Wit. * ſome Copyhold Lands which he had not ſurren- 


gives a Le- dered to the Uſe of his Will, and indebted by Bond in 


eacy of which his Heirs were bound, in 1706 made his Will, 
500. and 5 


deviſes his Whereby he deviſed his Freehold Lands to B. in Fee, 
Lands in Fee 5 ; : PE " 2 - 
© 7.8. lea. Without charging them with any of his Debts and Le 
ving a per- 2 gacles, 
ſonal Eſtate | En | 

ſufficient only to pay the Bond; the Legatee ſhall not ſtand in the Place of the Bond Creditor 


to 2 the Land, in regard the Land is ſpecifically deviſed; ſecus if the Land had deſcended 
to the Heir. + = 


cn__—_— 
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gacies, and gives his Copyhold Lands to C. in Fee, in 
Truſt to ſell to pay his Debts and Legacies, and having 
giren a Legacy of 5001. to D. died leaving E. his Ex- 
ecutor; D. the Legatee of the 500 J. brought his Bill 
for his Legacy; upon which Lord Harcourt decreed, that 
as to ſo much of the perſonal Eſtate as was exhauſted 
by the Bond-Debt, the Legatee of the 50017. ſhould 
ſtand in the Place of the Bond-Creditor againſt the 


Land, and that the Freehold Eſtate ſhould be liable, in 


Default of perſonal Aſſets, to pay the Legacy. 


From this Decree the Deviſee of the Freehold Lands 
now appealed to the Lord Parker, inſiſting that the 5001. 
Legacy being by the Will charged on the Copyhold 
Eſtate, and that Fund failing for want of a Surrender, 
the Freehold Eſtate which was expreſly deviſed to an- 
other Perſon ought not to be liable, and that the Land 
being ſpecifically deviſed, was not chargeable with a ge- 
neral pecuniary Legacy. 


Lord Parker, having taken Time to conſider of it, re- 
verſed that Part of the Decree whereby the Freehold E- 
ſtate was ſubjected to the Legacy; obſerving 1ſt, That 
tho Equity will marthal Aſſets in Favour of a Legatee, 
as well as of a Simple Contract Creditor, yet ever 
Deviſee of Land is as a ſpecific Legatee, and ſhall not 
be broken in upon, or made to contribute towards a 
pecuniary Legacy. 


24%, That it was a Rule, if one gives a ſpecific Le- 
gacy of a Horſe, or Diamond, and alio a pecuniary Le- 
gacy of 500 J. to B. and there are not Aſſets to pay 
both, ſtill the ſpecific Legatee ſhall be preferred and 
have his whole Legacy; for were the Executor to 
make him contribute towards the pecuniary Legacy, this 
would be, pro tanto, to make ſuch ſpecific Legatee buy 

: - his 
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his Legacy, againſt the manifeſt Intention of the Te. 
ſtator. 


zaly, That if a ſpecific perſonal Legatee ſhall not 
contribute towards a pecuniary Legacy, much lets ſhall 
a ſpecific Deviſee of Land. 


4thly, That if in the principal Caſe the Teſtator had 
deviſed the 500 J. to A. and a Term of 500 Years to 
B. without leaving Aﬀets to pay the 500 1. ſtill the 
ſpecific Legatee of the Leaſe ought to prevail, with- 
out contributing towards the pecuniary Legacy ; and 
if ſuch pecuniary Legatee ſhall not break in upon 
a ſpecific Legatee of a Term, a fortiori ſhall he not 
diſappoint the Will as to a Deviſe in Fee, which is 
more to be favoured than a Deviſe of a Term, in 
regard it is with more Difficulty that a Court of Equi- 
ty, in any Cafe, breaks in upon, or charges, a real 
Eſtate. 


d ihly, That this Caſe was {till ſtronger, where the 
Teſtator had appointed a Fund for the Payment of 
the Legacies, wiz. the Copyhold ; and tho' that had 
ſailed for want of a Surrender, the Conſequence would 
be, that the Fund failing, the Legacy muſt fail allo. 
Indeed the Bond Creditor nught elect to have his Debt 


out of the Aſſets in the Hands of the Heir, or of the 


Deviſee, but in ſuch Caſe the Heir or Deviſee ſhould 
have this Relief, viz. to ſtand in the Place of the Bond 


Creditor, and re-imburſe himſelf out of the perſonal 
Eſtate. 


6thly, But tho Equity would thus marſhal the Ap- 
plication of Aſſets, yet would it not do this to dilap- 
point the Will of the Teſtator, by breaking in upon 


the Deviſe of the Freehold which the Teſtator did not 
8 | intend 
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intend to charge, but on the contrary ſhewed his De- 
ſign to charge the Copyhold Eſtate therewith. 


And note, That the decretal Order in the Caſe of (a) (e) Vide an- 
Hern verſus Merrick was produced, whereby it appeared, © 
that Lord Harcourt did not then determine this Point, 

but reſerved it for farther Conſideration. 


Hartop verſus Whitmore. W 155 
ee Lord Chan- 
| TE, | cellor Patker: 

NE by Will gives his Daughter a Portion of 500 J. One deri 


afterwards the Father marries the Daughter and {#9 
Daughter a 


gives her 300 J. for her Portion, and lives four Years Portion of 


; 7 . A . 4 0 1 500 J. and 
after the Marriage of his Daughter, without revoking Z...,.cq, 
his Will. in his Life- 

time gives 


her 300 J. for her Portion in Marriage, and four Years after dies without revoking the Will; 
the Huſband is a Bankrupt ; the Aſſignees not intitled to the 500 J. Legacy, nor any Part 
thereof, 


The Husband of the Daughter becoming a Bank- 
rupt, the Aſhgnees under the Commiſhon bring a 
Bill againſt the Executor of the Father for the 500 J. 
inſiſting, that though the Father had given to his 
Daughter a Portion, yet he might give her a Legacy 
allo, as well as a Portion; and in this Caſe it was to be 
the rather intended that the Teſtator deſigned his 
Daughter ſhould have both, becauſe the Portion was 
leſs than the Legacy. Like the Caſe where a Debtor 
gives a Legacy to his Creditor which is leſs than the 
Debt owing to the Legatee, this was never held to go 
in Part of Satisfaction of the Debt; and what made 
the principal Cafe ſtill ſtronger was, that the Teſtator 
lurvived the Marriage of his Daughter four Years, and 
all that while never thought proper to revoke his Will, 
Which in all Preſumption he would have done, if he had 
not intended his Daughter {ſhould have had both the 
- 8 L Portion 
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Portion and the Legacy. It was likewiſe obſerved, that 
by the Statute of Frauds a Will in Writing could not 
be revoked without Writing; wherefore at leaft the 
Plaintiff ought to recover 200 J. to make up the Portion 
tantamount to the 500 l. Legacy. | 


1 


Lord Chancellor, with great Clearneſs: If a Father 
gives a Daughter a Portion by his Will, and after- 
wards gives to the ſame Daughter a Portion in Mar- 
riage, this, by the Laws of all other Nations as well as 
of Great Britain, is a Revocation of the Portion given 
by the Will; for it will not be intended, unleſs proved, 
that the Father deſigned two Portions to one Child; 
and as to the Objection of his having lived ſo long al- 
ter giving the Portion to his Child on her Marriage, 
without ever revoking that Part of his Will, there 
could be no Need for the Father to revoke that Legacy 
which he before had done by giving the Portion in his 
Life-Time, ſince that would be but revoking the ſame 
Will twice. And this Demand 1s the harder, inaſmuch 
as it is made by the Aſſignees of the Commiſſioners of 
Bankruptcy againſt the Husband ; ſo that the Wife, 
whoſe Portion this is {ſaid to be, would be never the 
better for it, 


Diſmiſs the Bill with Coſts. 


Cale 197. YI in 1 

123 Heath veri{us Percival. 

cellor Parker. | 

3 01 R Stephen Evans the Goldſmith and his Partner 
a Gold V Percival, were bound in a Bond to the Plaintiff for 
imiths the Payment of 1000 J. and Intereſt, and this fo long 


Trade are 2 1 5 ee e, eee ee wi 
bound in a ſince as 1693, in which Year the Money was employed 
— t in the Partnerſhip Trade. In the ſame Year Percival 
B. break off 1 | | | b being 
the Part- | | 

nerſhip and divide their Stock; J. S. the Obligee in the Bond knows this, and that A. took 


upon him to pay the Debts, and after a great Diſtance of Time brings a Bill againſt the Ex- 
ecutors of B. yet he (F. S.) ſhall recover. 


. 
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being very ill in Health they broke off Partnerſhip, 
when Sir Stephen Evans, by ready Money and his own 
Bond, ſecured to Percival his Share of the Partnerſhip 
Stock, and took upon himſelf all the Partnerſhip Debts, 
giving his Covenant to {ſecure Percival from all ſuch 
Debts : The ſame Year Percival died, leaving one Sa- 
nue! Percival his Executor, and the Defendant his reſi- 
duary Legatee. | 


Publick Notice was given to all the Creditors of the 
oint- Stock, that they were either to receive their Mo- 
ney, or to look on Sir Stephen Evans only as their Pay- 


In 1708 the Plaintiff Heath came to Sir Stephen and 
called in his Money, but then continued it upon Sir 
Stephen's ſubſcribing the Bond at 6 1. per Cent. Sir Stephen 


continued ſolvent until 19 1 1, and the Plaintiff till that 


Time, might, when he pleaſed, have had his Money. 
The Plaintiff outlawed Samuel] Percival the Executor, 
and brought this Bill againſt the Defendant Peter Perci- 
val the Reſiduary Legatee, to recover the 1000 J. and 


Intereſt out of the Aſſets of Percival the Co- partner, 


Sir Stephen Evans having in 1711 become a Bankrupt 
and inſolvent. 


Obj. This is not a proper Cauſe for the Plaintiff to 
come for Relief in Equity, when he has put an Hardſhip 
on the Defendant ; he might have had his Money for the 
Space of Years, during all which Time Sir Se- 


phen was in full Credit, but for the Gain of 6 {. per 
Cent. he has continued his Debt in Sir Stephen's Hand, 
after which Length of Time, and when the Defendant 
has accounted with Sir Stephen, delivered up all his 
Vouchers, given a general Releaſe, and can have no 


Remedy againſt Sir Stephen (he being a Bankrupt :) now 


the Plaintiff comes for Aid in Equity againſt him on 
| this 
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this Bond, all which is made ſtill harder on the De. 
fendant's Part, as he was in other Reſpects a great 
Loſer by Sir Stephen's Bankruptcy. 


Laſtly, It was ſaid that the Plaintiff's altering the In. 
tereſt on the Bond from 5 J. to 6 J. per Cent. was an 
Alteration of the Security, and conſequently the De. 
fendant no longer liable. | 


Lord Chancellor: The Defendant's Teſtator being bound 
in the Bond, he muſt lie at Stake until the Bond be 
paid, and though the Plaintiff continued the Money 
on the Bond, this was not material, ſince it was upon 
the Credit of both the Obligors. As to the Notice 
given by Sir Stephen to the Joint Creditors to bring in 
their Securities, and that Sir Stephen alone would be 

: hereafter liable, that being Res inter alios acta could not 
bind the Plaintiff; and his changing the Intereſt did 
not alter the Security, for {till it was the Bond of both, 
but the Defendant could not be liable to more than 51. 
per Cent. for the Arrear of Intereſt. 


Whereupon the Plaintiff had a Decree for his Debt, 
Interelt and Coſts. 


Where an : 3 0 
Executor in Note; In this Caſe the Executor in Truſt was out- 
Tru vs lawed, and a Witneſs proved that he had inquired after, 


outlawed, 


and a Wit- but 2 not find him, which was thought to be a 


neb prove? full Anſwer to the Objection that ſuch Executor Was 


quired after, not made a Party. 


and could 
not find him, not neceſſary to make him a Party. 


i 
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Term. S. Hillarii, 


1739, 


Throgmorton verſus Church. In Domo 
| Procerum. 


[IN Debt on Eſcape brought by Church againſt Throg- 
morton Sheriff of Bucks, Church the Plaintiff in C. B. 
had a Verdi& and Judgment, whereupon the Defen- 
dant Throgmorton brought Error in B. R. and one Mead, 
an Attorney of Aylesbury was his Bail, but Judgment 
being there affirmed, Error was brought in the Houle 
of Lords, and pending the Writ of Error there, Church 
the Plaintiff below took out Execution againſt Mead 


petitioned the Houſe of Lords againft the Attorney that 
took out this Execution, alledging it to be a Contempt 
and Breach of Privilege ; whereupon Counſel were heard 
before the Committee of Privileges, and objected that 
this was no Breach of Privilege or Contempt; becauſe 
the Writ of Error in the Houle of Lords only ſtaid all 
Proceedings upon the Record of the Judgment againft 
the Principal; whereas the Recognizance given by the 
Bail was a diſtinct Record; and if it had been intended 
to ſtay Proceedings againft them upon this Record, they 
mult alſo bring their Writ of Error in Parliament; it 
8 M Was 


the Bail, and ſeiſed all his Goods upon a Fi. Fa. Mead 


V 


Caſe 1 98. 


Suing the 
Bail below 
pending a 


Writ of Er- 


ror in Par- 
liament, is 
a Contempt 
and Breach 


of Privilege. 
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be regular, (as Mr. Juſtice Tracey himſelf informed me.) 


leſs than to a taking it from the Principal, who (at 


reverſed, the Plaintiff below ought not to have Execu- 


Debt, the Bail muſt be ſo too, who could only be liable, 


—— —— — — —— — ——— 


PPP 


was compared to the Caſe of two bound in a Bond joint- 
ly and ſeverally for the ſame Debt, in which Judgment 
is firſt had againſt one, and afterwards, in another Action, 
Judgment is alſo obtained againſt the other Obligor who 
brings Error, ſtill the former Obligor may be ſued upon 
the Judgment againſt him, tho it be but one Debt; 
and if this was a Contempt here, or if Matters were 
ſtaid by Means of the Writ of Error brought by the 
Defendant in the original Action, then Reſtitution 
ought to be made in C. B. where the Fi. Fa. was taken 
out, and the Goods ſeiſed; whereas this had been at- 
tempted, and been ſpoke to by Counſel before the 
Judges of C. B. to whom Complaint had been made of 
this as of an irregular Execution; but they held it to 


On the other Side it was inſiſted, this was a Con- 
tempt ; that if Execution had been taken out againſt 
the Plaintiff in Error, pending the Writ of Error in the 
Houſe of Lords, it had been plainly a Contempt, and 
in the preſent Caſe they had in Effect been doing the 
ſame Thing, by taking the very Debt in Queſtion out 
of the Pockets of the Bail, which could amount to no 


leaſt by an implied Promiſe of Law) was liable and 
compellable to indemnify the Bail; that the Writ of Er- 
ror moſt plainly ſuſpended the original Plaintiff's Right 
to the Debt, it being thereby ſub judice whether there 
was any Debt or not; and it was unreaſonable that the 
Plaintiff below ſhould be allowed to take out Execution 
for a Debt, before it was determined whether there was 
any ſuch Debt; for in Cale the Judgment ſhould be 


tion thereon ; and if the Principal was diſcharged of the 


in Reſpect of the Debt incurred by his Principal; and 


2 there- 


„ nenn enn 1 
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A 


therefore it was abſurd to ſuppoſe the latter to be in a 
worſe Condition than the former. 


* 


Whereupon it was reſolved, that this was a Con- 


_ tempt and Breach of Privilege, and the Plaintiff's At- 


torney ordered to make a Reſtitution of the Goods, 
which was accordingly done ; but the Lords, being in- 
formed that the Judges held it no Contempt at Law, 
ſpared the Coſts in this Caſe as to the Attorney who 


ſued out the Execution, upon his returning to Mead 
the Bail, all the Goods he had taken from him. 


Afterwards the Writ of Error itſelf came to be ar- Debt againſt 


gued ; where the only Point inſiſted upon for the Plain- Is m_ 


tiff in Error was, that this Action of Debt on the E- ſcape of one 


in Execution 


ſcape againſt the Defendant the Sheriff, was when on an Out- 


the Defendant in the original Action in C. B. had been u after 
Judgment, 


outlawed upon an Outlawry after Judgment, and may be 


ſuch Defendant had upon this Judgment been taken in engt er 
ther in the 


Execution, the Sheriff had let him eſcape, for which Tam quan, 


: Cs . ö or at the 
the Action was brought againſt him, and a Verdict and Sit of che 


Judgment obtained. Under theſe Circumſtances it was Party only. 


lad, that the Action being brought for this Eſcape on 
an Outlawry after Judgment, ought to have been brought 
in the Tam quam, (viz.) Tam pro Domino Rege, quam 
pro ſeipſo; and I being of Counſel in the Houſe of 
Lords for the Plaintiff in Error, argued as follows: 


One Foan Church (the Plaintiff in the original Action 
and Defendant in Error) had recovered Judgment in 
Debt in C. B. againſt one John Merridale for 21 l. and 
after Judgment, Church (the Plaintiff below) outlawed 
this Merridale, and {ſued out a ipecial Capias utlaga- 
lum againſt his Body, Lands, and Goods, directed to 
the Defendant, then Sheriff of the County of Bucks. 


As 
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As to Lands or Goods Merridale had none; and as 
to his Body, the Defendant took that in Execution upon 
the Capias utlagatum ; but it was a Body (one would 
think) ſcarce worth taking, being quite worn down with 
Age, near eighty Years old, and almoſt ſtarved with 
Poverty. It ſeems the Sheriff (a Thing in a poor Man's 
Caſe not very uſual) had Compaſhon for him, and 
ſhewed him ſome Favour, for which the now Defen- 


dant Church hath brought Debt for an Eſcape againſt the 


Sheriff, and had the good Luck to obtain a Verdict and 
judgment thereupon in C. B. for 131 J. being the whole 
Debt, and on Error brought in B. R. that Judgment 
was (without Argument) aſfirmed. 


To reverſe theſe two Judgments is this Writ of Er- 
ror now brought before your Lordſhips. It being after a 
Verdict, I {hall forbear to mention the ſeveral Miſtakes 
in the Declaration, for being ſo in Form only, I doubt 
they are cured by the Verdict ; but I apprehend there is 
4 Miſtake in Subſtance, I mean, as to the Nature of the 
Action brought in the Plaintiff's Name only, whereas it 
ought to have been as well on Behalf of the King, as 
the Plaintift, tam pro Domino Rege, quam pro ſeipſo. It 
appears by the Declaration, that Merridale was out- 
lawed after Judgment, that he was taken upon a Captas 


utlagatum, and that while he was in Cuſtody upon this 


Capias, the Sheriff let him eſcape. Now by the Party“ 
being outlawed, all his perſonal Eſtate and the Profits of 
his Lands are forfeited to the King; and the Writ of 
Capias utlagatum is a Writ at the King's Suit; upon 
which when the Sheriff has taken the Party, he is the 
King's Priſoner as well as the Plaintiff's ; and when the 
Sheriff lets him eſcape, it is a Contempt to the King, 


and a Wrong to him as well as to the Plaintiff; there- 


fore this Action for the Eſcape ought to be at the 


Suit of the King as well as the Party, which is agreeable 
I to 
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to the Reaſon of the Law, and likewiſe to the Prece- 
dents. 


If the Priſoner taken in Execution upon a Captas ut- 
lagatum be the King's Priſoner as well as the Party's, (as 
plainly he is) it ſeems reaſonable, that for the Elcape of 
ſuch Priſoner, the Action ſhould be brought as well on 
Behalf of the King as of the Plaintiff. 


1ſt, For that by this Eſcape the King as well as the 
Plaintiff loſes his Pritoner ; and if the Sherift's permitting 
his Priſoner taken upon this Capias utlagatum to eſcape 
be a Wrong to the King as well as to the Plaintiff, then 
it is reaſonable that the Action brought for this Wrong 
ſhould be on Behalf of the King as well as the Plaintiff, 


2dly, As the Sherift's ſuffering the Priſoner to eſcape 
is a Contempt to the King as well as a Damage to the 
Party, it is proper that the Action be as well pro Domi- 
no Rege, quam pro ſeipſo. | 


zaly, As the Writ of Capias utlagatum is at the King's 
Sur, ſo it is proper, for Conformity's Sake, that the 
Action for the Eſcape grounded upon it be on the King's 
Behalf as well as on the Party's. 


In former Times it was ſo far from being doubted 
whether ſuch Action for an Eſcape of a Priſoner taken 
on a Capias utlagatum ſhould not be brought as well on 
Behalf of the King as of the Party, that, on the 
contrary, it was a Doubt whether the Plaintiff in 
luch Caſe could have any Action at all in his own 
Name. I ſay, it was formerly queſtioned, where a De- 
fendant was taken upon a Capias utlagatum, and the She- 
tiff let the Defendant eſcape before ſuch Time as the 
Plaintiff had entered any Prayer, or elected that the 
Defendant ſhould be in Execution at his Suit, whether in 


8 ſuch 
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ech Caſe the Plaintif could bring an Aion for the 

Eicape of ſuch Priſoner, in Regard it was both the 

King's Suit and the King's Priſoner; and (I think) 
Garzou's Cale, 5 Co. 88. was the firſt wherein it was 
reſolved, that the Plaintiff might have ſuch Action a. 

gainſt the Sheriff upon the Eſcape of one taken on a (4- 

pias utlagatum; but ſtill it mult be intended that the 

Action be brought as well on Behalf of the King as of 

the Party. I muſt admit, that as this Action upon 

which the Outlawry is grounded, was at the Suit of the 

Party, as it is carried on at the Charge of the Party, as 

the King receives Advantage from. it, being by that 

Means intitled to the Forfeituxes accruing by Outlawry: 

So the Party is to receive ſome Benefit by the Suit of 

the King, and therefore is to be firft paid his Debt out 

of the Goods and Chattels of the 8 who is out- 

lawed. But even this has been held by very learned 

( dio = Men to be at firſt ex (a) gratia Regis, and not de jure, 
fune laid by Vide Telv. 19. by Fopham C hief Juſtice, Neither can 
Lon Com- it be objected, that it is not neceſſary the Action ſhould 


. wen on Behalf of the King as well as the Par- 
ty, becauſe the latter is to recover Damages ; for, 


There are many Caſes in the Law, where the Party 
is to recover all the Damages, and yet the Action muſt 
be brought tam pro Domino Rege, quam pro ſeipſo. Thus 

3 AQtion of (b) Scandalum maguatum tor {peaking 
12 Rich, 2, ſcandalous Words of a Peer of the Realm, or of any of 
© IT: the great Officers of this Kingdom, the Action is to be 
brought tam pro Domino Rege, quam pro ſeipſo, and yet 

the Party i in this Cale recovers all the Damages. So in 

(913 Ed. 1. an Action againſt the Hundred upon the Statute of (c 
2, Elz. Hue and Cry for a Robbery, tho' the Party Plaintiff re- 
. 13. covers all the Damages, yet is the Action to be brought 
as well on Behalf of the King as of the Party. In 

Cro. Fac. 134. Waterhouſe verſus Bamde, it is laid down 

as a Rule by the Court, That where a Statute. pro- 

I K hibits 


| 1 
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« hibits -a4; Thing and adds no Penalty, an Action 
« lies againft the Party for acting contrary to the 
Prohibition of the Statute, but that it ought to be 
« zam pro Domino Rege, quam pro ſeipſo, becauſe in ſuch 
« Caſe the King 1s to have a Fine.” And if it be a 
Reaſon why the Action ought to be tam pro Domino Ne- 
ge, quam pro ſeipſo, in Cale where the King is intitled to 
4 Fine, then ſuch Rule muſt hold in the preſent one; 
for here it is a Contempt in the Sheriff, who has taken 
the Defendant upon a Capias utlagatum, to permit him 
to eſcape, he being the King's Priſoner, and taken at 
the King's Suit, for which Contempt the Sheriff is li- 
able to be ined. 


Ihus according to the Reaſon of the Law, this Action 
ought to be brought tam pro Domino Rege, quam pro ſe- 
iſo ; nay, the Cate feems to be within all thoſe Reaſons 
which require ſuch an Action. 


And now as to Precedents, J ſhall cite only two, but 
thoſe ſuch as did not pals fub filentio, being adjudged 
on the very Point, where upon a Defendant's being taken 
on a Capias utlagatum, and the Sheriff 's ſuffering him 
to eſcape, an Action was brought againſt the Sheriff 
tam pro Domino Rege, quam pro ſeipſo. for that Eſcape: To 
which it was objected, that the Action ought to be on- 
ly in the Name of the Party: But the Objection was 
over- ruled, and the Action adjudged to be rightly 
brought, foraſmuch as the Capias utlagatum was the 
King's Writ, iſſued out at his Suit, and the King to 
have the Benefit thereof as well as the Party. Cyo. Jac. 
533. Parſthurſt verſus Powel, The other Authority 
where it was ſo adjudged upon the like Debate, is in 
1 Roll. Rep. 78. Barret verſus Winſcomb, and Cro. Car. 360. 


In the next Place, your Lordſhips will give me Leave 
to oblerve, that the Action is in its Nature a pretty 
| hard 


r 


w.. et aan. | 
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hard one, (via.) to charge one Man with the Debt of 
another, to make the Sheriff reſponſible for the Debt of 
his Priſoner. Indeed there was a Time when the Law 
in this Point was much more unreaſonable than it now 
is, When it was held, (and for a long Time it was 
ſo held) that where the Sheriff had ſuffered one in 
Execution to eſcape, the Plaintiff, who by his having 
once taken the Defendant in Execution was at the 
End of his Suit, could not“ retake him, tho” ſuf- 
fered by the Sheriff to eſcape: But ſince the Law is now 
conſtrued to be otherwiſe, and the Plaintiff may again 
take the Defendant in Execution, unleſs he himſelf con- 
ſented that his Priſoner ſhould eſcape; it ſeems pretty 
hard that in all Events, when the Sheriff ſuffers the Pri- 
ſoner to eſcape, he ſhould be charged with the whole 
Debt; and it is ſo much the harder in this Caſe, where 
the Priſoner had no Eſtate either real or perſonal, was 
quite worn down with Age, and almoſt ſtarved with 
Poverty; beſides that he died within a few Days after 
the pretended Eſcape, and had he died in Priſon, the 
Plaintiff would not have had the leaſt Advantage. 


The Plaintiff below has been ſo much in Haſte to 
carve out Satisfaction for himſelf, that he would not 
vouchſafe to ſtay for the Juſtice of this Houſe, but pro- 
ceeded againſt the Bail below, and took his Goods in 
Execution, even pending the Writ of Error in Parliament, 
which your Lordſhips, with great Juſtice, reſolved to be 
a Contempt and Breach of Privilege of this Houle ; not- 
withſtanding which, the Plaintiff has not thought fit to 
make the Bail any Satisfaction for the great Coſts and Da- 
mage which he put him to by this erroneous Execution. 


Upon the whole, we humbly inſiſt, that this Action 
for the Eſcape of the Priſoner taken upon a Capias utla- 
gatum ought to be tam pro Domino Rege, quam pro ſe 
ipſo, 1ſt, becauſe the Priloner that is ſuffered to eſcape is 


. the 
* Vide Hob. 202. Denied to be Law, 1 Vent. 4, 269. 
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the King's Priſoner; 24ly, Becauſe by the Sheriff's _ 
mitting the Priſoner to eſcape, the King is damnified as 
well as the Party; 3dly, As by Reaſon of the Sheriff's 
ſuffering this Elcape, there is a Contempt to the King, 
as well as an Injury to the Party; 4thly, For that by this 
Eſcape the Sheriff is liable to anſwer, as well a Fine to 
the King, as the Debt to the Party; 5zhly, This Cale 
is within all thoſe Reaſons that require an Action to be 
brought tam pro Domino Rege, quam pro ſeipſo ; and, 
laſtly, Upon the Strength of the Authorities which have 
been cited to your Lordſhips, we hope that this Action 
for the Eſcape, becauſe not brought as well oh Be- 
half of the King, as of the Party, 1s erroneous, and 
that therefore the Judgment ought to be reverſed. 


But on Debate the Judgment was affirmed, and 
chiefly on the Authority of the Caſe of Moore verſus 
Sir George Reynolds, Cro. Fac. 619, 620. where in an 
ACtion for an Eſcape of a Priſoner who had been taken 
on a Capias utlagatum after Judgment, and the Action 
being brought at the Suit of the Party only, it was ob- 
jected that it ought to have been in the ram quam; but 
in that Caſe the Prothonotaries certifying that the Prece- 
dents had been both Ways, the Objection was diſallowed. 


Oneal verſus Mead. Caſe 199. 
| At the Rolls. 
ON ſeiſed of a Real Eſtate in Fee, which he had One 3 


mortgaged for 500 J. and poſſeſſed of a Leaſe- his Fee, m- 
hold, deviſed the former to his eldeſt Son in Fee, and ble Eftate, 


deviſes his 


gave the latter to his Wife, and died, leaving Debts Leaſehold to 


| X : A. and hi 
which would exhauft all his perſonal Eftate, except Fee-fimple 


the Leaſehold given to his Wife. w * 
ies, leaving 

no other Perſonal Eſtate. The Deviſee of the Fee-ſimple muſt take it cum onere, == ſhall 

not charge the Leaſchold Eftate ſpecifically deviſed with the Mortgage. | 


80 The 
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5 The Queſtion was, Whether there being (as uſual 
a Covenant to pay the Mortgage Monies, the Leaſehold 
Premiſſes deviſed to the Wife ſhould be liable to dif. 


charge the Mortgage? 


Obj. The Perſonal Eſtate is the natural Fund for 
Debts, and according to the Decree made by his Honour 
in Sir Peter Soame's Caſe, where the Father the Mort- 
gagor dying inteſtate, and leaving a Mortgage upon his 
real Eſtate made by himſelf, the Perſonal Eſtate was 
applied to pay off the Mortgage, whereby the younger 
Children were left deſtitute: So by the fame Reaſon, 
in this Caſe, the Leaſehold, though ſpecifically deviſed 
to the Wife, yet being Perſonal Eſtate, muſt be liable 
to pay the Debt due by the Mortgage; eſpecially in 
Favour of the Heir, who otherwiſe would be very {lens 
derly provided for, and in a worſe Condition than his 
younger Brothers. 
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But the Maſter of the Rolls, after taking Time to con- 
ſider of it, and being attended with Precedents, decreed 
that as the Teftator had charged his real Eſtate by this 
Mortgage, and on the other Hand ſpecifically bequeathed 
the Leaſehold to his Wife, the Heir ſhould not diſap- 
point her Legacy by laying the Mortgage Debt upon it, 
as he might have done, had it not been ſpecifically de- 
viſed; and though the mortgaged Premiſſes were allo 
ipecitically given to the Heir, yet he to whom they 
were thus deviſed, muſt take them cum Onere, as pro- 
bably they were intended. That by tuch Conftradion 

(a) See the (a) each Deviſe would take Effect, (viz) the Leaſehold 
CEL 4 Eſtate go to the Deviſee thereof, and the Heir enjoy the 
ante 403, Freehold, though ſubject to the Burden with which 
the Teſtator in his Life-Time had charged it; and this 
Reſolution did not in the leaſt interfere with that of 

(6) Ante. Clifton and Birt (b), becauſe in the latter there was no 
Mortgage. 
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Holditch verſus Mit. Caſe 200. 
\ | 5 Lord Chan- 


; cello Parker. 

HE Plaintiff having been one of the late Direc- On of dle 
tors of the South. Sea Wann, was ſued at late Direc- 
Law for 800 J. he having taken that dum of the De- 95,9 cle 


Sguth- Sea 
endant for 400 J. Sour h- Sen Stock, which he had (as Company 


6 * . . | 3 9 Wes M 1e 
he affirmed) put into the Subſcription Books in the Name „ich is 18. 
of one Mrs. Peck, whereas upon Search in all the Books covered a- 


gainſt him at 
it did not appear that there was any Sum whatſoever Law; 


tho” 
jet down in the Name of Peck; upon which the De- al his Eftate 


is taken from 
ſendant Miſt brought an Action againſt the Plain- him by the 


tiff, as for ſo memch Money received for the Defen- 20. A®, an 


Provihion.. 


dant's Uſe, and obtained a Verdict. The Defendant made for bis 
at Law now brought his Bill, and moved for ar Injunc- ET 
tion, urging that in Regard the late (a) Ack had veſted denied an 
all his Eſtate in the T , for the South-Sea Company, 571 . 
and made a Proviſion for the Payment of his Debts (be- . 27. 

ing late a Director) out of his Eſtate, the Defendant 

3150 ought to repair to the Truſtees; that it would 

be extremely hard to permit the Plaidkeiff at L to 

take out Execution againſt the Body of his Debtor, 

when the Ligiſlature had difabled him from paying any 


of his Debts, and provided another Method for that 
Purroſe; 
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Purpoſe; that it was like the Cafe of a Bankrupt, Where 
the Court had not only granted an Injunction, but alſo 
vide E. releaſed the Bankrupt, who, after having given up all 
parte Fames, his Eſtate, and ſubmitted to be examined, had yet been 
ante 610, . 
arreſted by a peeviſh Creditor. 


But the Lord Chancellor refuſed to grant an Injunction, 
ſaying, there was nothing of this Act of Parliament 
diſcloſed in the Pleadings; or if there was, yet that the 
Act was not made in Favour of the late Directors. 
However afterwards by. Conſent, the preſent Truſtees of 
the South-Sea Company paid the Debt in Queſtion, out 
of the Allowance made by the Act to the Plaintiff 
Holditch. 


Cie 201. Mr. Phipps (Jon of Sir Conſtantine 
Lord Chan- Phipps) verſus Earl of Aungleſea. 


cellor Parker. 


N 905 f HE Plaintiff married the only Daughter of the late 


Earl of Angleſea, to whom by the Marriage Settle- 
e de ment and the Will of her Father, 1 5, oo0 J. was ſe- 
Contempts, cured, ( vi.) 12,0001. by the Settlement, and 3000 


extends to 


ninke Con- by the Will, payable at her Age of eighteen or Mar- 


rempts in riage. The whole was charged on the late Earl's Iriſþ 
marrying In- 


fant Wards Eſtate; but the Settlement and Will being made in 
of a Court England, and all Parties living here, the Money was de- 


of Equity. . : | 
ce) Vide Val creed to be paid into Court with Engliſh Intereſt, (a) and 


HI. 88. al. Without deducting the Charge of the Return from 


lis verſus | | 
Briehtwell, Le land. 


don, though 


But the Plaintiff having married the young Lady, 
without the Privity of the Committee the Lady Elias. 
beth Gayer, to whom {ſhe had been committed by Or- 
der of Court, the Lord Chancellor declared, that this did 
very nearly touch the Honour and Juſtice of the Court, 


and obſerved how very unequal the Laws of the Land 
4 | | were 
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were in making it Felony to ſteal my Horſe, and not Fe- 
lony to inveigle and gain my Daughter without my Con- 
ſent; wherefore he ordered all Parties to be examined up- 
on Interrogatories touching the Manner of gaining the 
Marriage, and Notice of the Order of Commitment. 


However the general (4) Act of Pardon coming af- (a) 7 Geo. 
terwards, tho' with an Exception © Of all Contempts 2 25 
« and Offences for which any Proſecution was then de- 

« pending, and which had been proſecuted at the Charge 
« of any private Perſon or Perſons :” 


Per Cur : This Offence or Contempt ending only in 
the Puniſhment of the Party offending, and not in re- 
| leving or redreſſing the Proſecutor, is pardoned 


Memorandum, The Lord Chancellor made the like De- 
termination in the Cauſe of Kiſin verſus Kifin, where 
a young Infant Girl of great Fortune was committed to 
the Care of a Tradeſman in London, a Linnen-Draper, 
after which a younger Son of the Committee married 
her, and a Woman who had been one of the moſt active 
Inſtruments in bringing about this Marriage, being big 
with Child, and near her Time, the Hearing of the 
Complaint was put off until ſuch Perſon was brought 
to Bed, and in the mean Time came out an Act of ge- 

neral Pardon, which was held to extend to this Offence. 
So in Dr. Yalden's Cale (who was ſuſpected to have en- 
couraged the Infant Duke of Beaufort's going from his 
Committees the Dukes of Grafton and Portland, under 
whoſe Care he had been placed by the Court of Chan- 
cery) this Offence or Contempt was likewiſe held to be 
pardoned by the ſame Act. 
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Caſe 202. ; FM IR Doctor Davis s Caſe. 
Lord Chan- | 
cellor Parker. 


8 N Infant Heireſs was committed to the Cuſtody of 
of an Infant Dr. Davis, who was a Perſon of a very good E. 
wit fro ſtate, and the Courſe of the Court being that ſuch Com- 
Recogni= mittee ſhall enter into a (a) Recognizance with two 


Zanceèe con- 


"lots thats Sureties, conditioned that he ſhould not permit or ſuffer 


1 Infant to marry without the Conſent of the Court; 
the In- | ; 
fant to mar. Dr. Davis had been already indulged ſo far, as that the 


ry without Court ordered his own ſingle Recognizance to be 
the Conſent 


of the Court; taken without Sureties ; and now the Doctor petition- 


the Form of jng that the Recognizance might be made different from 
this Recog- 2 © = 


nixance mo- the common Courſe, (viz.) to be bound that the Infant 


derated, viz. 


e , f. Heireſs ſhould not with the Conſent, Privity, or Conni. 
font fell ot dance of the Doctor be married to any Perſon without 
7% n., the Conſent of the Court; it was urged to be unrea- 
ance © Fat ſonable that the Recognizance {ſhould be otherwiſe pen- 
1 thout : 5 
3s Cnjent of ned, or that an honeſt Committee ſhould be liable to 
4% Court. the Forfeiture of his Recognizance, or be undone, if a 
(a) See the ay. 2 ; 
Cie of raſh Infant would without the Privity of his Guardian 
95 _ on + ſteal a Marriage; for at this Rate a Guardian, without any 
Shall, Default in him, might forfeit his Recognizance; and 
You FL 102. 35 he C 11d in ſuch Cal; d h 
as the Court would not in ſuch Cale order the Recog- 
nizance to be ſued, ſo to encourage an honeſt Guardian 
to act, it would be but juſt to have this explained in 
Manner as deſired; eſpecially as the Petitioner in the 
preſent Caſe was a Gentleman of a very good Charac- 


ter and Eſtate. 


Mr. Talbot contra : The Courle is to enter into a Re- 
cognizance not to ſuffer the Infant to marry without 
the Conſent of the Court; and if the Ward, without 
the Privity or Default of the Guardian, ſteals a Match, 
the Committee is ſafe in the Juſtice of the Court from 
having his Recognizance put in Suit; ſo that the Doc- 
tor is now miſtruſting the Juſtice of the Court, ae 
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ſettled Forms are not to be altered to pleaſe the Humour 
of any Perſon; beſides if the Forms are to be altered 
in Favour of Doctor Davis, they muſt by the ſame 
Reaſon be liable to be altered at the Requeſt of any 
other Committee. With Reſpect to the Doctor's 
Character, ſüirely every Committee is taken by the 
Court to be a fair and honeſt Man, otherwiſe it would 
hardly have intruſted him with the Guardianſhip: But 
farther, as this is the conſtant Form of Recognizances 
in ſuch Caſes, ſo is it founded on good Reaſon, ſince 
it might be very difficult ro prove that the Committee 
was privy or conſenting to the Marriage, though in Fact 
he really were ſo. 
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Lord Chancellor: 1 would be very tender of alter- Forms of 
ing the ſettled Forms of the Court to ſatisfy a ca- e ut | 
pricious Humour; but this Caſe differing in its Circum- tered to gra- 
ſtances from the common one, and as I allowed the 10 H. 
Alteration of the Form of the Recognizance in Favour mour. | 
of Mr. Lacy, to whom I lately committed an Infant 
Heireſs, ſo let this be altered in the ſame Manner, 

(viz.) That the Infant ſhall not be married without 
Leave of the Court, by the Conſent, Privity or Con- 


nivance of the Committee. 
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cellor Mac- 


D E 


Term. S. Trinitatis, 


1721. 


Caſe 6. Bagwell verſus Dry. 
Lord Chan- 


_ 5 S. inter al bequeathed the Surplus of his Perſonal 


the Surplus & * Eſtate unto four Perſons equally to be divided be- 


of his Per- tween them Share and Share alike, and made A. B. his 
ſonal Eſtate 


to four e- Executor in Truſt. One of the four Reſiduary Lega- 
qually, and tees died in the Life of the Teſtator, after which the 


leaves F. S 


Executor in Teſtator died; and the Queſtion being, to whom the 


Ar en one fourth Part deviſed to the Reſiduary Legatee (who died 


E in the Life of the Teſtator) ſhould belong? 


Teſtator; his Share, as ſo much of the Teſtator's Eſtate undiſpoſed of by the Will, ſhall go 
according to the Statute of Diſtribution. 


The Lord Chancellor, after Time taken to conſider of 
it, did this Day deliver his Opinion, That the Teftator 
having deviſed his Refiduum in Fourths, and one of the 
Reſiduary Legatees dying in his Life-Time, the De- 

viſe of that fourth Part became void, and was as 10 
(4) See the much of the Teſtator's Eſtate (a) undiſpoſed of by 
A the Will; that it could not go to the ſurviving Reſt 
Suffolk, — duary Legatees, becauſe each of them had but a Fourth 
90. deviſed to them in common, and the Death of the 


fourth Reſiduary Legatee could not avail them, as it 
1 would 


De Term. J Trin. 1711. Jo 


would have done, had they been all joint Legatees, for 
then the Share of the Legatee dying in the Life of 
the Teſtator, would have gone to the Survivors. ( a) (a) —_— 
But here the Refiduum being deviſed in Common, it 238. ; 
was the ſame as if a fourth Part had been deviſed 

to each of the four, which could not be increaſed by 

the Death of any of them. 


His Lordſhip farther declared, that this Share could 


W Zero 2 See the Caſe 
not go to the Executor, he being but a bare Executor © Nats 


in Truſt, and conſequently, that it muſt belong to the Page Vol. 11. 
Teſtators next of Kin, according to the Statute ung ens co 
of Diſtribution, as ſo much of the Perſonal Eftate re- 
maining undiſpoſed of by the Will, and that as to this, 


the Executor was a Truſtee for ſuch next of Kin “. 


Lord Wenman's Caſe. — 
os Parker, 


A Commiſſion was granted to enquire of the Ideocy Where the 
or Lunacy of the Lord Henman, and upon the argued ag 
Meeting of the Commiſſioners, they who had him in the Wife, 
their Cuſtody were deſired to produce him, but being 8 nt 
refuſed, the Lord Chancellor made an Order for the pro- committed 
ducing of Lord Wenman. Whereupon after great Delays, rao wa 
and after the Lady Wenman his Wife had been ordered 
to attend, and it alſo appearing by Affidavits, that ſhe 
had been with her Husband, and been inſtrumental in 
removing him from Place to Place, in Order to evade 


his being produced : 


The Lord Chancellor ordered the Lady Wenman to be 
committed to the Fleet; ſaying it was great Imprudence, 
as well as Obſtinacy in her, not to do what ſhe could 

2 Q for 


* See this Caſe cited in Farrington and Knightly, Precedents in Chan- 


RE 67. But the Report there is not warranted by the Regiſter's 
OK. 5 
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for the producing her Husband, who upon the Aﬀfida 


vits that had been made, could not but be thought a Lu- 
natick; for if he were found fo, his Wife muſt have the 
Commitment of his Perſon, and alſo an Allowance 
made her ſuitable to the Eſtate and Greatneſs of his 
Quality; and it not being pretended that the Lord 
Wenman was an Ideot a Natrvitate, his Eſtate muſt be 
all accounted for, and the Perſonal Eſtate would Upon 
his Death without Children, go one Moiety thereof 
to her. That the taking of this Account would fave 
the Eſtate from Imbezilment, to the Benefit of his 


Family, and where there was {ſuch a Preſumption of 


Lunacy, the Wife, though otherwiſe under the Power 
of the Husband, might well be ſuppoſed to have him 


under her Power. 


2dly, His Lordſhip obſerved, that it would be a Scan- 
dal to the Court, if this Matter, (vix.) the Contempt 
of not producing the Lord Wenman, were not puniſhed 
after ſo long Time given for that Purpole ; allo an In- 
tolerable Hardſhip, if the Proſecutor of this Commil- 
ſion, after ſo many Delays and ſo long an ExpeQation, 
ſhould be without Remedy; not to mention the Re- 
flection it would bring on the Juſtice of the Court, 
which his Lord{hip ſaid ſhould not die in his Hands; 
and though he did this with great Reluctance, in 
Reipect of the Quality of the Perſon whom he commit- 
ted, yet ſince the Juſtice and Honour of the Court were 
ſo immediately concerned in this Matter, it was of ab- 
{olute Neceſſity. En 


Note; Afterwards a Jury, by Inquiſition found the 

Lord Wenman a Lunatick, and the Cuſtody of his Per- 
ſon was granted to his Wife, ſhe being ditcharged from 
her Commitment. 


The 


. 
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De Term. J. Trin. 15K. 703 

The Duke of 5 eaufort | verſus, Berty. Caſe 20g. 

PHE late Duke of Beaufors by his Will appointed ed. 
James Berty and Doddington Grevill Eſquires, Guar- Guardians 


; a | . appointed by 
dians of his two Sons, the preſent Duke and his younger Will accord. 


Son the Lord Noel Somerſet; and upon a: Petition by the ing to the 
Duke and Ducheſs of Grafton, and the Duke and 12 C. > 
Ducheſs of Portland (being near Relations of the pre- cp. 24. have 
ſent Duke of Beaufort and his Brother the Lord Noel, power than 
both Infants) praying that the: Lord Noel, who at this Liang 
Time went to Weſtminſter School, might be removed to and we but 
Eaton, 1 objected, that the two Guardians being ap- Nis. 
pointed fo by the Will of the late Duke, until theſe behaviour, 
noble Infants ſhould come to the Age of 21, were in Gees ef 
loco Parentis, and had the parental Authority delegated Suſpicion, 
over to them by the Father's Will, who, by the Sta- eee My 
tute of 12 Car. 2. cap. 24. had as much Power to diſ- will inter- 


pole of the Guardianſhip of his Children, as by the 18 
Statute of 3 2 H. 8. a Man hath to diſpoſe of his Lands; 
that the two Guardians deſiring that the Lord Noel 
ſhould continue at Weſtminſter School, until he was fit 
to go from thence to the Univerſity ; and this being allo 
the Deſire of his Father the late Duke, it was ſubmit- 
ted, whether the Court would interpoſe in this Cafe, 
That indeed, formerly, when Mr. Grevill one of the 
Guardians certified that he thought it proper, upon Lord 
Noel's firſt coming to Weſtminſter School, and being much 
indiſpoſed in his Health, to remove him from thence, 
and while the two Guardians differed (the other Guar- 
aan Mr. Berty being againſt his Removal:) it was rea- 
lonable that the Great * Seal, which has a-Superinten- 
dency 


One deviſed the Guardianſhip of his Child to his Wife and A. but 
if his Wife ſhould marry again, then the Wife and 4. to fix upon an- 
other Guardian: The Wife did marry again, but would not agree with 
A. to chooſe another Guardian. Reſolved, that it devolved upon the 


Court of Chancery to appoint a Guardian. Darcy verſus Lord Helderneſs, 
rin. 172.5, by Lord King. 
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De Term. . Trin. 1721. 


” 


(a) See + 
Caſe of 
derick Rt 


Frederick. 


dency over all Infants, ſhould icerpaſe; ; elſe there 


—— . 


would be a Failure in the due Education of the Jn. 
fant; but when both the Guardians had agreed that 
Weſtminſter School was the propereft School for Lord 
Noel, it was hoped the Court would not ſend him to 
Eaton. 


It was admitted, that in Caſe the Guardians ſhould 
misbehave, the Court might interpoſe, upon a Pre- 
ſumption, that the Teſtator himſelf would not have 
intruſted the Guardians with this Power, had he fore- 
ſeen they would have abuſed it. 


Upon which Lord Macclesfield, with ſome Warmth 
{aid, that the Guardians were (a) but Truſtees, and 
that the Statute, by enabling the Father to deviſe the 
' Guardianſhip of his Children, did no more than im- 
power the Father by Will to chuſe a different Perſon 
from him or her that would have been Guardian in So- 
cage; a different Perſon than what the Law would hare 
appointed, and to continue that Guardianſhip to a dif- 
terent Time than the Guardianſhip in Socage would 
have continued, (viz.) until twenty-one inſtead of four- 
teen. But that ſtill a Guardian appointed according to 
the Statute, had no more Power than a Guardian in 
Socage ; and as the Court could interpole where there 
was a Guardian in Socage, ſo might it alſo do in a Cafe 
of a Guardian by the Statute, both being equally Tru- 
ſtees; that ſuppoſe one ſhould deviſe Lands to Truſtees 
to fell for ſuch a Price as they ſhould think fit, for 
Payment of Debts, there could 4 no Doubt but that 
this Court, at the Deſire of any ſingle Creditor might 
and would interpoſe, and order the Eſtate not to be 
ſold as the Truſtees ſhould think fit, but for the beſt 
Price before the Maſter; and as the Court would in- 
terpoſe, where the Eſtate of a Man was deviſed in 
Truſt, ſo would it 4 fortiori concern it ſelf, on the 

"Bi Cuſtody 


5 De Term. &. Trin. 1721. * 


Cuſtody of a Child's being deviſed to a Guardian, who 
was but a Perſon intruſted in that Caſe, ſince nothing 
could be of greater Concern than the Education of 
Infants, and more eſpecially of this noble Lord, in 
whom the Publick was intereſted, and from whom his 
Prince and Country might juſtly have Expectations. 
As to what was ſaid of a Guardian's being in loco Paren- 
is, the Solicitor General replied, that there was a Diver- 
ſity betwixt a natural Parent and a Guardian, for that 
if the latter was for marrying a Ward under his Qua- 
lity, it was moſt uſual for this Court to interpoſe; but 
not ſo in Cafe of a Father's endeavouring to marry 
his Infant Child to one beneath him. 


But Lord Chancellor ſaid, this Court would and had 
interpoſed, even in the Caſe of a Father, as where the 
Child had an Eſtate, and the Father, who was in- 
ſolvent and of an ill Character, would take the Profite, 
there the Court has appointed a Receiver, as was done 
in the Cale of Kifin verſus Kifin. Likewiſe in An- 
{wer to the Objection that the Court ſhould not inter- 
pole until the Guardians have misbehaved ; His Lordſhip 
oblerved, that preventing Juſtice was to be preferred 
to puniſhing Juſtice; and that he ought rather to pre- 
vent the Miſchief and Misbehaviour of Guardians, 
than to puniſh it when done. That if any wrong This Court 
Steps had been taken which might not deſerve Puniſh- — _ 
ment, yet if they were ſuch as induced the leaft Suſ- Guardians 
picion of the Infant's being like to ſuffer by the Con- fon On 
duct of the Guardians, (as there were in this Caſe) or pect their Be- 
if the Guardians choſe to make Uſe of Methods that . 
might turn to the Prejudice of the Infant, the Court 
would interpoſe, and order the Contrary; and that this 
was grounded upon the general Power and Juriſdiction 
which it had over all Truſts, and a Guardianſhip was 


moſt plainly a Truſt. 
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But it appearing that Lord Noel was recovered in 
his Health, and had made a confiderable Progreſs in the 
School, and that a new Method of inſtructing him 
might retard his Learning: 'The Court ſuſpended that 
Part of the Order which had been before made for 
removing him from Weſtminſter to Eaton, the Lord 
Chancellor acquainting his Lordſhip, that while he be- 
haved himſelf well and regularly at Weſtminſter (which 
it was not doubted but he would do) he ſhould [tay 
there; but if otherwiſe, the Court would remove him 
to Paton, 


Alſo the Guardianſhip of the Infant Duke be des 
viſed to Mr. Berty and Mr. Grevill, until his Grace 
ſhould come to Age, and it bemg recommended to 
the Guardians to take the Advice of the late Duke of 
Ormond in the Education of the Infant; I objected, 
that if the Duke of Ormond had been naturally dead, 
this Reſtraint had been at an End; and it ſeemed to 
be the fame, the Duke of Ormond being attainted, 
which was a Civil Death. 


Guardians But the Court ſaid, this ſhewed that the Education 
ere of the Infant Duke was not to be merely at the Dit- 
Will to act cretion of the Guardians; and there being a Diſability 
with the Ad- . 
vice of J. f. in the Duke of Ormond, it devolved on the Great Seal 
. general Guardian of all Infants; wherefore it 
this Superin- Was directed that in all Caſes touching the Education of 
e © the Infant Duke, the Guardians ſhould apply to, and 
che Great adviſe with, the Duke and Ducheſs of Grafton, the 
_— Ducheſs being the Aunt of the Infant Duke, and like- 
wiſe with the Duke and Ducheſs of Portland, who were 
his near Relations. And Mr. Berty the Guardian de- 
ſiring the Duke might return to Oxford where he had 
a for ſome Time, the Court referred him to the 
two noble Dukes above mentioned, for their Thoughts 
upon the Matter. 
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Sandyr verſus Sandys. G 266, 
7 Lord Chan- 
cellor Mac- 


IR Richard Sandys on his Marriage with Mary the eld. 

Daughter of the Lady Rolle, in Conſideration of „ 
the Marriage, and of 5000 J. Portion, by Indentures and Dunconb 
of Leaſe and Releaſe, dated the 1 1th and 12th of 4A. TREE: 
pril 1698, ſettled Lands of the Value of 527 J. per _ 
Annum in the County of Kent, to the Uſe of himſelf for the rait 
for Life, Remainder, as to Part of the Premiſſes (a- 95% , 
mounting to 500 J. per Annum,) to his intended Wife Portion. 
for her Life as a Jointure, Remainder to the firſt, 
Tc. Son of the Marriage, in Tail Male, Remainder to 
Truſtees for 500 Years, ſans Waſte, in Truſt to raiſe 
Portions for Daughters, the ſame to be raiſed b 
Sale or Mortgage, or by Rents, Iſſues and Profits, 
(viz) 5000 J. if but one Daughter, 6000 l. if more 
than one, and to be paid at the Daughters Age or Ages of 
twenty-one, or Marriage, if after fourteen, or under, 
it with the Conſent of the Mother and two other Per- 
ſons if then living; with Power for Sir Richard Sandys 
to make a Jointure of 1 50 7. per Annum on a ſecond 
Wife, and in the Deed there were Lands of 127 l. per 
Annum in Yorkſhire, ſettled on Sir Richard and his Heirs. 
Sir Richard had Iſſue four Daughters and no Son by 


his firſt Wife, and on her Death married again. 
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The Eldeſt Daughter after her Age of fourteen mar- 
ried the Plaintiff, who brought this Bill for the raiſing 
of his Wife's 1500 J. (being a fourth Part of the 
6000 1.) in the Life-Time of her Father. On hearing 
of the Cauſe, the Scantineſs of the Eſtate being in- 
lifted upon, and that it would be greatly detrimental 
to ſell or mortgage the Reverſion in the Life of the 
Father, eſpecially as the Daughters had other Proviſions 
left them by their Grandmother; and that this Matter 
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of Truſt was entirely in the Diſcretion of he Court: 
It was referred to a Maſter, to ſtate the Value of the 
Eſtates compriſed i in the Settlement. 


And the Caſe coming on afterwards (a) before the 
Lord Chancellor, it was urged on Behalf of the Plaintiff 
that the Truſt being to raiſe Portions by Mortgage or Sale, 
payable at Marriage, if after the Age of fourteen ; and 
the Daughter having before her Marriage attained that 
Age, her Portion ought, by the expreſs Words of the Deed, 
now to be raiſed by Sale or Mortgage of the Term; 
that the Intention of the Truſt was to have the Por- 
tions raiſed ſo, as that the Daughters might be preferred 
in Marriage at ſeaſonable Times, and not wait until the 
Father's Death, when they might be upwards of forty 
or fifty, and paſt the proper Age for Marriage; that 
this appeared the more reaſonable in the preſent Caſe, 
foraſmuch as the Father had received 5000 J. Portion 
with the Mother, and was but to add 1000 J. to it, 
which the Intereſt of. 5000 J. would in a little Time 
produce, and ſeveral Precedents in Point were cited, 


(v.) Greaves and Maddiſon, T. Jones 201. Corbet and 


Maidwell, Salk. 159. Gerrard (b) and Gerrard, Stay 


forth (c) and Stanyforth, and particularly Lord Allington's 


Caſe, where a Reverſion was fold for Payment of 
Daughters Portions, which fell into Poſſeſſion within a 
ſhort Time after the Sale. That the mortgaging the 
Reverſion could be no Prejudice to the Father; for 
whether there was a Mortgage or not, {till the "GOIN 
mult carry Intereſt, and the Eſtate "A charged there- 
with from the Time of its becoming due. 


Alſo there being a Proviſo in the Deed, that the 
Portions or any Part thereof ſhould not be raiſed un- 
til they became due, this was {aid to be an Argument 
of the Intention of the Parties, that when they be- 
eame due they ſhould be raiſed. 

2 Lord 


* 
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Lord Chancellor : The {ſelling or mortgaging Rever- 
ſions ſeems a great Hardſhip, being in Effect to ruin a 
Family, for the raiſing of Daughters Portions; and 
therefore I will not go one Step farther, than Prece- 
dents ſhall force me. This Method cannot fail of tempt- 
ing Daughters to Diſobedience towards their Fathers, and 
encouraging 1mprovident Marriages. Had the Portion 
been intended to be raiſed by Sale of the Reverſionary 
Term in the Father's Life-Time, it ſhould (and in my 
Opinion would) have been ſo expreſſed. By the ſame 
Reaſon that a Reverſionary Term may be fold for the 
raiſing Daughters Portions, ſo may it be for the raiſ- 
ins Portions for younger Children by Virtue of 
the common Clauſe in Marriage Settlements to that 
Purpoſe 3 which would be ruining an Heir at Law for 
the Sake of younger Children. The Intention ſeems 
to have been againſt any Sale or Mortgage, until ſuch 
Time as the Truftees could take the Profits ; the Word 
[Profits | ſtanding in Oppoſition to the Words | Sale or 
Mortgage ; | and the Caſe of the Mother's leaving 
Daughters, which ſhould claim their Portions againſt 
their Father, does not appear to have been within the 
View of thoſe who made the Settlement. 
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But at length (animo reluctante) His Lordſhip decreed, 
that the Truſtees ſhould ſell or mortgage a fourth Part 
of this Term of five hundred Years (ſubject to the Fa- 

thers Power of making a Jointure upon his ſecond 
Wife) for the raiſing a Portion of 1 500 J. and Intereſt 
from the Marriage; ſaying that though this was a Mat- 
ter of Truſt, yet ſince all the Contingencies had happened, 
and nothing remained to ſuſpend the Execution of ſuch 
Truft of the Term, and it did not evidently appear but 
that the Parties intended the Portions ſhould be raiſed 
out of the Reverſionary Term; therefore he did not look 
upon it to be within the Diſcretion of the Court, any 


more than in the Option of the Truſtees, whether they 
8 8 would 
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would or would not raiſe the Money; but ſaid it was a 
Thing not to be encouraged. That as to what had been 
objected of the Daughters having other Proviſions left 
them by their Grandmother, he did not think that ma- 
terial; for if they had a Right to their Portions by the 
Settlement, they ought not to loſe that Right by another 
Relation's Kindneſs in leaving them a farther Proviſion, 
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3 Frederich verſus Frederic. 


cellor Mac- 


CR & 5 HIS Bill was brought by Leonora Frederick Widow, 


One for a ; 
valuable for the Performance of her Marriage Agreement, 


Conſidera- 
tion contracts to be a Freeman of London, but dies before he has taken up his Freedom, his 
Perſonal Eſtate ſhall be divided as if he had been a Freeman, but his Children not to be 
City Orphans. | 


Thomas Frederick Eſq; Son of Sir John Frederick Knt. 
late Lord Mayor of London, in January 1674, applied 
to marry the Plaintiff Leonora, one of the Daughters 
of Charles Mareſco, who was an Orphan of the City of 
London (being Daughter of a Freeman ;) and the Mar- 
riage being agreed upon between the Relations on both 
Sides, Sir John Frederick, by Indentures of Leaſe and 
Releaſe, ſettled diverſe Houſes of 330 J. per Annum to 
the Uſe of Thomas Frederick (his Son) for Life, Re- 
mainder to the Plaintiff Leonora his intended Wife for 
Life for her Proviſion, Remainder to the firſt, &c. Son 
of the Marriage in Tail Male, Remainder to Truſtees 


for 1000 Years for Daughters Portions if no Iſſue 
Male. 
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And by another Deed of the ſame Date, the Sum of 
55001, which was Sir John Frederick's Money, and allo 
600 J. computed to be the Reſidue of the Plaintiff Leo- 
nora's Portion (beyond 5000 J. which Mr. Frederick the 
Husband was to receive) was aſſigned over in Truſt to be 
laid out in a Purchaſe, and to be ſettled on Mr. Fe- 

1 | derick 
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derich he then intended Husband for his Life, ts. 
mainder to the Plaintiff Leonora the intended Wife for 
her Lite, with Remainder to the firſt, c. Son of the 


Marriage. 
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Afterwards, and before the Marriage, the Plaintiff 
Leonora being an Orphan, and conſequently the Li- 
cence of the Court of Aldermen (who are Guardians 
of the City Orphans) being neceſſary to the Marriage to 
avoid being liable to Commitment, Application was made 
to the Court of Aldermen for theit Conſent: Where- 
upon an Entry was made at a Special Court held the 
1 5th of February 1674. No 22. © That at this Court 
Licence is granted to Leonora Mareſco, one of the 
6 Daughters and Orphans of Charles Mareſco late Ci- 
« tizen and of London decealed, to marry Tho- 
« mas Frederick Eſq; Son and Heir apparent of Sir John 
Frederick, Knt. and Alderman, provided that Mr. 
Common Serjeant do approve of the Settlement made 
upon the {aid Orphan, and fignify the ſame to this 
Court.“ And the ſaid Sir John Frederick did there 
promiſe and engage, that if the Settlement ſhould not 
prove ſatisfactory to the Common Serjeant, and to the 
Court, that he would make up and enlarge the ſame 
to the Satisfaction of the Court; and the ſaid Mr. 
Frederick being thereunto required, did promiſe and en- 
gage, and the ſaid Sir John did alſo undertake on his 
Behalf, to take up his Freedom of the City within 
one Year next enſuing. 
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No 22. At the ſame Court it was agreed, That 
when any Perſon not free of the City ſhould addreſs 
themſelves to the Court, for a Licence to marry 
any Orphan of the City, that they ſhould be firſt 
required and urged by the Court to take up their 


Freedom, before the Court would give Content to 
5 ſuch Marriage. 
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No 23. At the ſame Court, upon the humble De- 
fire of Mr. Thomas Frederick, Son of Sir ohn Frederick 
Knight and Alderman of London, and Grocer, being ca- 
pable of Freedom by Patrimony, but deſiring to be 
admitted by Redemption into the Company of 
it is ordered by this Court © That he ſhall be admit. 
* ted to the Freedom of this City by Redemption in 


the ſaid Company of . he paying to Mr. 
Chamberlain for the City's Uſe 3 s. 4 d.“ 


Mr. Frederick performed no Part of the Agreement, 
either in taking up his Freedom, or in laying out the 
Truſt Money in a Purchaſe. 
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March 1 5. 1680, at the Court of Aldermen (Nꝰ 24) 
upon ſome Debate had touching Mr. Frederick, who 
had married one of the Daughters of Charles Mareſco 
deceaſed, and had not taken up his Freedom of the City 
according to his Promiſe made to the ſaid Court, at 
the Time when he had Licence to marry, whereby 
ſhe, in Cale ſhe {ſurvived him, would not be entitled 
to the Thirds of his Perſonal Eftate, in like Manner 
as the Widows of Freemen were; it was by the {aid 
Court referred to Mr. Recorder and Mr. Common Ser- 
jeant to peruſe and conſider of the Settlement made 
upon the {aid Orphan; as alſo the Marriage Agreement, 
and to ſee if the ſame were made according to the 
Direction and Intention of the Court, and Mr. Fre- 
derick's Promiſe, and to certify to the Court how they 
found the ſame, with their Opinions therein. At which 
laſt Court Sir John Frederick {at as Locum Tenens for Sit 
Patience Ward the Lord Mayor. 
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Mr. Frederick had two Sons and three Daughters, and 
by his Will dated the 2oth of May 1718, gave to his 


eldeft Son John 1000 l. to his ſecond Son Thomas 1000 . 
7 | [0 
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to his three Daughters 1000 J. each, and 10 J. to his 
Wife; and deviſed ſuch Part of his real Eſtate as was 
unſettled to his ſecond Son Thomas in Tail, but gave 
the Bulk of his Eſtate to his three Grandſons, being the 
Children of his ſecond Son Thomas Frederick ; after 
which the Teſtator died. 


His Widow now brought her Bill, inſiſting that her 
Husband having made the Agreement ut ſupra, for a 
valuable Conſideration, (vix) that of Marriage, and 
to induce the Court of Aldermen to conſent to his 


marrying their Orphan, he ought to be taken as a Free- 


man, and in Conſequence thereof, his Perſonal Eſtate 
to be diſtributed as ſuch, (vi) The Widow to have 
one Third, his Children another Third, and only the 
remaining Third to paſs by the Will. 


The Lord Chancellor, after Debate of this Caſe at the 
Bar, took Time to conſider of it; and this Day (being the 


25th of Auguſt 1721) decreed the Perſonal Eftate of 


Mr. Frederick to be liable to the Cuſtom of London, 
and that he ſhould be taken as a Freeman of London, 


he having for a valuable Conſideration agreed to be- 
come ſuch. 


The Demand is grounded upon this Rule, that where 
one for a valuable Conſideration agrees to do a Thing, 
ſuch executory Contract is to be taken as done; and 
that the Man who made the Agreement ſhall not be 
in a better Caſe, than if he had fairly and honeſtly per- 
formed what he agreed to. This is to be taken as a 
Contract made by the Court of Aldermen with Mr. 
Frederick himſelf ; and now the Queſtion is, Whether 


he ſhall by Will give away his perſonal Eſtate, con- 


trary to his own Agreement? When Mr. Frederick 
engaged to take upon himſelf the Freedom of the City, 


it was the ſame as if he had agreed that the Perſonal 


— Eſtate 


De Term. LS Trin. 1721. 


71 
TI 
4. 
>. & 

*JY 
15 | 
S. 
r 
= 
4 
. 
1 
5 Y 
4 
. 
BY 
1 
1 
„ 
f VG 
ol 
. 
” 
LY, 
as 
* 
1 
ä 
7 F 
f ke 
& 
"4g 
ni 5 
1 
1 
1 
13 
Fs 9 
1 
— 4 
WM - - 
£4 
. 52 
*4Y 
* 5 
"a *% 44 
1. 

8 74 

* 7 

1 
is 
7 
1 
1 
©; 


1 
+8 
A 
” Re 
4 Lo 
=_— 
3 N 
* 5 4 
+ 14 
* 
* LY 
L HL 
1 
I i” 8 
3 
1 
>» 
. 
"cy 
13 
3 
i 
3 
- FER 
5 1 
b „ 
„ 
- 7B 
9 4 
. 4 
E 4 
N 
8 
- KEY 
3 435 
1 
% bY 
ey 
3% * 
1 
r 
1 
Iz 
oF 
3 
3 5 
us 5 
os ; 
. ©% 
78 54 
{4,48 
1 
* 323 
by 
"YAY 
15 on; 
1 
15 
* 
- £84 
. 
K+ 
25 E 
9 
+4 4 
1 
6.1. 
WER * 
53S "7 
"5 
. 
8 
W 
. 
FI. 
ES © 13 
44.0 
i D + 
mM” 
9 
. 
£8 
8 
1 . 
— 
"$48 
wu x: 
4; 3 
4 * wo 
14 . 
| is 
N * 
5 
9 
+ 5 
1 
1 
R 
+ 
5 
* 
37% 
„ 
. 
„ 
Wa 5 
1 
. 
* 7 
x. 
. 
9 
1 
155 
05 
3 #1 4 
1 
17 
i « 
+5 
1 
126d 
4 
* 79 
_ 7 
[6 . 
1 
1 
i mT 
F +Y 
+3 * 
wy | © 
4 Y 0 
* Ys i 1 
1 
3 * , 
© Ks . 
19 
1 ? 
„ 
. 
r 
L 57 f 
4 4 1 
W $150 
+ i 
L £ I 
—— 
_ 2 s 
LW 4 1 4 
oy 8 
. of "NF 
$ $ N 
11 is 
% . 
1 5 
_ — 
Lf 


Eſtate which he might die poſſeſſed of, ſhould g 
cording to the Cuſfom of & City of Zin, ts 
Third to his Widow, and another 'Third to his Chil. 
dren. 


Object. This is no part of the Marriage Agreement, 
e being on that Occaſion ſolemn Deeds, one, a Set- 
tlement of Lands, and another of Money to be laid 
out in Lands, ſaid to be a Proviſion for the Wife, in which 
no Mention is made that the Widow or Children ſhould 
have the Benefit of the Cuſtom of London. 


Reſp. It may be admitted that this was the Agree- 
ment, and all the Agreement that was made between 
the Parties, (viz.) the Relations on the Man's and on 
the W —_ Side. But ſtill there were other Parties 
to be conſulted, who were Guardians of the Infant, 
as being a City Orphan ; and the Agreement between 
the Relations could no ways bind the Court of Alder- 
men, being no more than a bare Propoſal as to them, 
If the Court of Aldermen had been Parties to the A- 
greement, it had been ſomething, but they were not, 
it was Res inter alios afta, and however it might con- 
clude the Relations, cannot conclude the Court of 
Aldermen who are Guardians of City Orphans, and 
without whole Leave no Man can marry ſuch Orphan, 
under Pain of Impriſonment: When the Agreement 
betwixt the Relations was brought to the Court of Al- 
dermen, and laid before them as a Propoſal, (for it 
could * no more) that Court might have rejected the 
whole, altered any Part, or have required an Addi- 
tion to it; and this Matter being before the Statute of 
Frauds and Perjuries, had the Agreement been by Parol 


only and without any Writing, it had notwithſtanding 
been good. 


I But 


—_— = — 
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But did the Court of Aldermen agree to this Pro- 
poſal of the Relations made with Regard to the Settle- 
ment on this Marriage? 


No, they did not; they inſiſted upon ſomething 
farther; ſo that theſe Settlements were an Agreement 
by thoſe who had no Authority: Whereas they, who 
had the Authority and were Guardians of the Orphan, 
did not agree, but made other additional Terms, that 
Mr. Frederick ſhould take upon him the Freedom of 
London, in order to entitle his Wife and Children to the 
Benefit of the Cuſtom; and theſe additional Terms 
are complied with by Mr. Frederick and his Father 
Sir John, i. e. Mr. Frederick the Son and Sir ohn 
the Father on Behalf of the Son, do agree that he 
ſhall become a Freeman of London within a Year then 
next enſuing: Which Agreement being entered among 
other the Proceedings and Orders of the Court of Al- 
dermen, and that Court being a Court of Record, is 
become Matter of Record; it is as much ſo as a Fine 
would be if levied there; for it is the Concord between 
the Parties; and to prevent every Thing which might 
look like taking Advantage of Mr. Frederick ir: gaining 
this Agreement from him after his Affections were 
ſettled upon the young Lady, therefore Sir John Fre- 
derick the Father is made Party thereto, and undertakes 
the Performance on Behalf of his Son. So that there 
can be no Doubt of the Agreement's being made by Mr. 
Frederick and his Father, that it was Part of the Mar- 
riage Agreement, made in Conſideration of the Mar- 

rage, and of the Court of Aldermen's giving their 
Conlent to Mr. Frederick's marrying their Orphan, to 
whom they were a political Guardian ; it appears to 
have been made upon a full and valuable Conſideration, 


and conſequently ought as near as may be to be per- 
formed. ME 


But 
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But it is objected on the other Side, 1/7, That this 
Agreement is not made for the Benefit of the Wife and 
Children, but of the City, that Mr. Frederick who was 
rich by marrying a City Orphan entitled to a confider- 
able Fortune, and was the Son and Heir apparent of 3 
very wealthy Citizen who had been Lord Mayor, 
ſhould bear the Burden of the City Offices; which 
might be for the Honour and Eaſe of the City. 


Reſp. This is a ſtrange and monſtrous Conſtruction, 
that while the Court of Aldermen are doing not only 
an honeſt Act, but an Act of Juſtice in making Terms 
for the Benefit of the Orphan, this ſhould be inter- 
preted as Self-Intereſt and Knavery, in taking 
Care to help themlelves to proper Perſons for ſupply- 
ing their burdenſome Offices. If ſuch {elf-in- 
tereſted and diſhoneſt View had been entertained by 
{ome of them, {till the reft could not have been pre- 
{umed to come into it; but ſuppoſing it to have been 
the Intent of ſome of them, it was preſently after- 
wards forgot, or rather appears never to have been 
their Intent; for by a ſubſequent Order of a Court 
of Aldermen, where Sir Fohn Frederick the Father was 
Locum Tenens of the then Lord Mayor, it was taken 
Notice cf, that Mr. Frederick was not become a Free- 
man, whereby the Orphan Leonora Frederick would 
lole her Thirds (which ſhews that the Intent of putting 
Mr. Frederick to accept of his Freedom, was that his 
Wife might have her Thirds,) and it was therefore re- 


ferred ro the Recorder and Common Serjeant of the 


City, to ſee what Proviſion had been made for Mrs. 
Frederick the Orphan. 


Object. The Court of Aldermen referred it to the 
:ommon Sexjeant to approve of the Deeds of Settle- 


ment made by Sir John Frederick upon his Son's Mar- 
! | Tläge 
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III 


riagez and it is to be preſumed, that the Common Ser- 
jeant did approve of them, which Deeds are {aid to be 
a Proviſion for the Wife, but mention nothing of Mr. 
Frederick's Agreement to take up his Freedom of the 
City. Te | 


Reſp. It ſhould ſeem as if only the Validity of the Deeds 
of Settlement, and not the Value of the Eſtate ſettled, were 
referred to the Common Serjeant; for as to the Value, 
the Court of Aldermen could as well judge of that as 
the Common Serjeant j neither is it proper or uſual for 
Counſel to give their Opinion upon the Value of E- 
ſtates, which is no Matter of Law. But admitting 
that both the Validity and the Value of what was ſet- 
tled were intended to be referred to the Common Sers 
jeant, yet the Agreement of Mr. Frederick to take up 
his Freedom, was an additional Part of the Proviſion 
inſiſted upon by the Court of Aldermen, and ſubmitted 
to by Mr. Frederick. 


Object. If the Benefit accruing to the Wife and 
Children by the Freedom of the City was Part of the 
Agreement and the Intent thereof, why was there a 
Year's Time given to Mr. Frederick to take up his Free- 
dom, which might have been done in a Day? And there 
being the Delay of a Year, Mr. Frederick might have 
died within that Year, by which Means the Advantage 
intended to accrue to the Wife or Iſſue by ſuch Free- 
dom, would have been lot. 


Reſp. It might be reaſonable to allow Mr. Frederick 
ſome Time to take up his Freedom, but it looks as 


if he was not determined of what Company he would 


be free: And as the eldeſt Son (or Daughter, if no Son) 
was provided for by the Marriage Deeds, fo. it was not 
likely that within the firſt Year there would be any 
younger Sons; leſs likely was it that within ſo ſhort a 
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No Laches 
to be im- 
puted to a 
Feme Co- 
vert or In- 
fant, 


Child. So that if Mr. Frederick had died within the 


Time as the firſt Year, Mr. Frederick would have differed 
with his Wife, or have been prejudiced againſt any Infant 


Year, leaving a Will, it had probably been in Favour 
of his Wife and Child; or if he had died inteſtate, 
his Perſonal Eſtate would have fallen to his Wife and 
Children by the Statute of Diſtribution, 


Object. So great a Length of Time having intervened 
ſince the Marriage, (between forty and fifty Years) 
and it appearing that the Court of Aldermen did 
afterwards pay the Reſidue of Mrs. Frederick's Portion 
to Mr. Frederick, it may therefore be preſumed, that 
this Agreement for Mr. Frederick's taking up his Free- 
dom was waived. 


Reſp. Who could waive it? The Wife who was a 
Feme Covert all the while could not, and it cannot be 
{uppoſed that the Children without the Wife who were 
under the Command of their Father, and with whom 
the Agreement was not made, could waive it, nor 
is it pretended that they have done ſo; and as to the 
Mayor and Aldermen, they themſelves neither have nor 
could waive it, becauſe from the Time of making this 
Agreement they were but Truſtees, and their Releaſe 
would have been a plain Breach of Truſt, which would 
not have barred the Ceſtuy que Truſt, nor could it have 
been available to thoſe who were Parties to ſuch Breach 
of Truſt. And as there could be no Waiver, ſo could 
there be no Laches in the Parties now claiming the 
Benefit of this Agreement; for as to Mrs. Frederick 
the Wife, who was to have her Thirds by the Cuſtom 
in Caſe of Mr. Frederick's becoming a Freeman, he 
was all the while under Coverture, and the Children 
the greateſt Part of the Time Infants. 


2 Object. 


FI IP I n 
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Object. But Mr. Frederick's not being called upon all 


dying poſſeſſed of a greater Perſonal Eſtate than other- 


wiſe he would have done. For if he had been called 


upon to do it, he would probably have laid out the 
greateſt Part of his Eſtate in Land, and ſo have diſ- 
appointed the Cuſtom. 


Reſp. The Effect of this Argument is, that if 
Mr. Frederick had had Notice or had thought of this, 
he would have cheated his Wife and Children; but 
not having had Notice, nor thinking of it, he has not 
cheated them. As Matters have been managed, a fair 
Experiment has been made, what Perſonal Eſtate, and 
to what Value, Mr. Frederick would think fit to die 


this Time to take up his Freedom, has occaſioned his 


poſſeſted of; what Perſonal Eſtate to inveſt in Land, 


and likewiſe what to keep ſubſiſting at his Death. It 
had been a harſh Thing (tho' perhaps (a) lawful) for 
Mr. Frederick to have inveſted his Perional Eſtate in 
Land, on purpole to avoid his own Agreement, and 
diſappoint the Cuftom. All that can be ſaid on this 
Head, is that a Man who, as the other Side ſuppoſes, 
would not, if he had thought of it, have kept his 
Agreement, has not thought fit to avoid it. 


It a Man covenants, on good Conſideration, to lay 
out a Sum of Money in a Purchaſe of Land, to be 
lettled on himſelf and the Heirs of his Body by his 
Wife, and he afterwards differs, and falls out with his 
Children, and declares that they {hall have no Benefit 
of this Covenant, and dies before he has laid our the 
Money, yet a Court of Equity will out of his Aflets 
decree this Money to be laid out in Land, and ſettled 
accordingly ; nor would it be any Excuſe to ſay, that 
if it had been laid out, it would have been an Eſtate- 
tall in him, which he afterwards might have barred, 


though 


(a) Vide 
ante 530. 
Babington 
verſus 
Greenwozd, 
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(a) Vid, 
2 Vern. 98, 
012. 


. he could not bar the Eſtate- tail till the Mo- 


ney was laid out, and the Eſtate ſettled after the Pur- 
chaſe thereof. 


Objeck. As to this Right of the Wife and Children 
to their Shares of Mr. Frederick s Perſonal Eſtate, ſhe, 
or they that would make Title thereto, muſt bring 
themſelves within the Cuſtom, and Equity is not to 
enforce or aid the Cuſtom, or to intermeddle with the 
Matter. 


Reſp. Surely, if there be a Contract for a valu- 
able Confideration, that {ſuch a one will take u 
his Freedom, in order to entitle his Wife and Chil- 
dren to the Benefit of the Cuſtom, Equity will en— 


force the Performance of this as well as of any other 


Contract. It is thus Equity every Day relieves againſt 
Fraud in endeavouring to avoid the Cuſtom by (a) Aſſigu- 
ments of Leaſes or Perſonal Eftate, which is all in Aid 
of the Cuſtom. 


Object. If there had been a Suit againſt Mr. Frede. 
rick, to have compelled him to take up his Freedom, 
and a Decree for that Purpole, and he had ftood obſti- 
nate, and would not have performed it, this would not 
have entitled the Widow and Children to their Thirds 
by the Cuſtom ;j becauſe Mr. Frederick was not actually 
a Freeman. Accordingly, it has been compared to 
the Cale * where Tenant in Tail made -a Mortgage, 
and covenanted to levy a Fine to the Mortgagee, the 
Mortgagee brought a Bill againſt the 'Tenant in Tail, to 
compel him to levy {ſuch Fine, which was decreed ; 
but the Tenant in Tail being obſtinate, was impriſoned 
tor not performing the Decree, and died, there the 
Mortgagee had no Benefit of the Decree, but loſt his 

2 Money, 


* This was the Caſe of Weale verſus Lower, cited 2 Vern. 306. and 
Precedents in Chancery 2 79. 


— 
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Money, by the Iſſue in Tail's avoiding the Mortgage; 5 


and if the Widow and Children would not have been 
entitled, though there had been a Decree in their Fa- 
our, much leſs can they be ſo here, where there is 
none. 


Reſp. Tis very true, that in Caſe of a Decree againſt 
Tenant in Tail to levy a Fine, who dies before he has 
performed the Decree, the Iſſue is not bound, becauſe 
he claims Paramount the Tenant in Tail, and per for- 
mam Doni; but in the principal Caſe Mr, Frederick is 
not by this Agreement binding his 1ſue in Tail, but his 
Executors; and {uirely it will not be ſaid that a Man 
cannot bind his Executors. On the contrary, they are 
bound of courſe without being named, though the Heirs 
are not. 
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Object. By the ſame Reaſon that Mr. Frederick ſhall | 
in Equity be taken for a Freeman of London by Virtue 1 
of this Agreement, ſo alſo ſhall his Children be Or- ; i 
phans, and under the Guardianſhip of the Court of Al- 
dermen, as they would have been, if Mr. Frederick had 
been actually free. 


— — CR 


Reſp. The Guardianſhip of a Child is only (a) a Truſt, (c, Se the 
and no Profit, and therefore not within the Reaſon of Bite 
that Part of the Cuſtom which entitles the Widow and 2 and 
Children to their Thirds: Beſides, the Guardianſhip ee 
only concerns the Court of Aldermen, who by their 
Non- claim may have barred themſelves of their Right, 
tho' they could not bar the Infants of what belonged 


to them. 
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Object. Mr. Frederick's Death alters the Caſe; for he 
cannot be made a Freeman after his Death; and ſo the 
Act of God makes it impoſſible that this Agreement 


ſhould be ſpecifically performed. 
3 Reſp. 
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8 (a) Quær. 


& vid. ante 
Babington 


word in the 


Note. 


rick and his Wife and Children, they were not to come 


verſusGreen- Right to the reſt of the Eſtate, and abide by the Will. 


Reſp. It is the Subſtance and the chief End of the 
Agreement, that Equity will enforce, wiz. that the 
Widow and Children ſhould have their Thirds of the 
Perſonal Eftate, which is not impoſſible to be perform- 
ed. This, tho' Mr. Frederick be dead, a Court of Equity 
may, and, I think, ought to ſee executed. Mr. Fre. 
derick's unkind Uſage of his Wite and Children (it ap- 
pearing by the Proofs that never had a Man a more 
dutiful Wife and Children, nor ever a Wife or Children 
2 more unkind Husband or Father, and not one Wit- 
neſs being examined on the other Side) plainly entitles 
them to the Compaſhon of the Court, as does the ex- 
treme Severity of the Will, and the very narrow Pro. 
viſion made for them thereby. Tis farther obſervable, 
that by the Articles of Separation between Mr. Frede- 


within ſo many Yards of his Houſe, under certain Pe- 
nalties; and therefore cannot be blamed * for going from 
the Teſtator in his Life-time, and in his Old Age, without 
his Leave, and againſt his Conſent, when, by thoſe Arti- 
cles, they were not to come within ſo many Yards cf 
his Houle without a Forfeiture. 


Upon the whole Matter, Mr. Frederick having upon 
good Conſideration made the Agreement to become a 
Freeman of London within a Year, and having ſurvived 
that Year, he ſhall in Equity be taken for a Freeman, 
and his Perſonal Eſtate diſtributed accordingly, v 
one Third to the Wife, another Third to the Children, 
and the Will to operate only on the dead Man's Third; 
the Wife to have the Benefit of her Chamber and Para- 
phernalia, but the Legacies given by the Will to the 
Children to be void, they not being given out of the 
(a) dead Man's Part, but out of the whole Perſonal Eſtate, 
and ſo to be void, unleſs the Children releaſe their 


2 


This 
* See Mr. Fredericks Will. 
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This Decree was afterwards affirmed in the Houſe of 
Lords with 200 J. Coſts. 


Cann verſus Caun. Caſe 208. 


Lord Mac- 
clefi Feld. 
0 IR Robert Cann had a Wife, and two Sous. William ge more 


(afterwards Sir William) his eldeſt Son, and Thomas relating to 
4 8 Sir Thomas) Cann; Sir Robert Cann being ſeiſed Vers 
in Fee of divers Manors, Meſſuages and Lands, in or 4 
near Briſtol in Somerſerſbire, made his Will dated 6 
19th of Aug. 1681, whereby he deviſed the Bulk of + hg 
his Eſtate to his Lady for Life, Remainder to his dotermines, 
younger Son Thomas in Tal, Remainder over, and gave the Court 
only an Annuity of 200“ per Ann. to his eldeſt Son unravelling 
illiam, on Condition that he ſhould releaſe his Right ono oo 
to every other Part of his Father's Eſtate; and e ments or 
bis Wife Executrix. The 10th of Nov. 168 5 Sir Robert e 
Cann died, when his Wife entred upon the Eſtate, 
and prov = the Will in the Spiritual Court ; and in the 
ſame Term ſhe and her younger Son Thomas brought 
their Bill againſt Sir William Cann (ors eldeſt Son and 


Heir) to eſtabliſh the Will. 


Hill. Term 1685 Sir William Cann put in his Anſwer 
to the Bill, inſiſting that his Father the Teſtator had, 
after the making Will of 1681, wiz. the Summer 
before he died, made a latter Will, 4 had himſelf told 
the ee ra of his having done Ga. calling the former 
his nad Will. The ſame Term allo Sir William brought 
a Croſs Bill againſt his Mother the Lady Cann, and his 
younger Brother Thomas, for the Diſcovery and ſetting 
up of this latter Will. To which Croſs Bill both the 
Defendants anſwered, and denied any Knowledge or 
Belief of any latter Will 


Paſchs 
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Paſche 1686, the Lady Cann exhibited another Bill 
againſt Sir William, to compel him to make his Election, 
whether he would accept the Annuity deviſed to him, 
and releaſe his Title to the Eſtate, or waive his Legacy : 
To which latter Bill Sir William anſwered, again inſiſt. 
ing upon the latter Will, and that he had ſeen it; 
whereupon Witneſſes were examined on both Sides in 
all theſe Cauſes, and the 1 5th of November 1687, the 
two laſt Cauſes being heard together, the Bill of 
Sir William Cann the Heir, as to ſuch Part of it as 
ſought to impeach the Validity of the Will of 1681, 
or to ſet up the ſubſequent Will, was diſmiſſed. 


April 1688 the Lady Cann died, having made het 
Will, and Thomas her younger Son, Executor thereof, 
who entered upon the Bulk of his Father's Eſtate ſo 
deviſed to him. 


The 20th of April 1689 Sir William Cann and his 
Brother Thomas came to an Agreement for concluding 
all Matters in Difference between them, and for eſta- 
bliſhing Peace in the Family; and by Indenture of 
that Date, reciting the Will of 168 1, Sir William Cann, 
in Conſideration that his Brother Thomas had agreed to 
convey to him the ſaid Sir William, and the Heirs of his 
Body, with Remainder to the right Heirs of Sir Robert 
Cann the Father, the Manor of Breane in Somerſetſhire, 
(being Part of the Eſtate deviſed to Thomas by the 
Will of 1681) did grant and releaſe to Thomas in Special 
Tail all the reſt of the Eſtate deviſed or mentioned to be 
deviſed to the ſaid Thomas by the Will of 1681. And 
accordingly Thomas conveyed the Manor of Breane to 
Sir William Cann in Special Tail, who gave him a general 
Releaſe ; whereupon Sir William took Poſſeſſion of the 
Manor of Breane, and enjoyed it to his Death, 


Hill. 
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Hill. 1694, after all theſe Tranſactions, Sir Willians 
Cann exhibited a new Bill, ſetting up 'a latter Will, 
which he inſiſted the Lady Cann had burnt, and exa- 
mined his Witneſſes de Bene eſſe. 


Thomas 8 the ſecond Son, pleaded, as to all Re- 


ſought by this Bill, the ſeveral Suits and Proceed- 


„Decrees, Articles, the Conveyance of Breane; and 
th Releaſe. 


The 15th of November 1695, it was referred to 
the Maſter, to ſee whether the former Suits were for 
the fame Matter, who upon the 2oth of the ſame 
Month reported them to be for the ſame Matter; but 
that the Plaintiff, Sir William Cann, had made farther 
Charges in his Bill, calling them new Diſcoveries ; tho' 
they were but new Evidences of the pretended latter 
Will. 


The 2 4th of the ſame November the Plea was ar- 


pued before the Lord Sommers, who ordered the Parties 


to attend him with the Proceedings in the former Cauſe, 
and with the Bill and Plea in this Cauſe, which he 
would conſider of; and the 27th of July 1696 the 
Plea being re-argued, the Lord Sommers ordered the 
Defendant, Thomas Cann, to anſwer the new Matters, 
but no farther Proceedings to be had without Leave of 
the Court. The Defendant anſwered accordingly, but 
denied every new Charge in the Bill. 


The 17th of Fuly 1697, on Sir William Cann's Peti- 
tion for *** to reply to the Anſwer, and to exa- 
mine the Witneſſes in chief, it was ordered, that the 
Defendant by Bartholomew-tide ſhould give his Anſwer, 
whether he would conſent to the Hearing of the Cauſe, 
and have an Iflue directed, whether Sir Robert Cann did 
8 * make 
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make a Will ſubſequent to that of 1681, But the 
Defendant being adviſed not to conſent to this, the 
23d of Offober 1697, upon Sir William Cann's Motion 


it was ordered that the Examiner {ſhould attend the 
Lord Chancellor with the Depolitions, and leave them 
with his Lordſhip 3 and that on Conſideration thereof 
the Court would give farther Directions. 


The 2d of Fuly 1698 Sir William Cann died, and 
in Trin. Term 1716 the Plaintiff, his Son and Heir, 
upon coming to Age, brought his Bill of Revivor, and 
after examining Witneſſes on both Sides, the Cauſe 
came on to Hearing before the Lord Macclesfield, who 
having taken Time to conſider thereof, now gave Judg- 


ment, and diſmiſſed the Bill. 


His Lordſhip ſaid, that this Cauſe was of great Con- 
{ſequence to the Court, for which Reaſon it ought (tho 
on the ſtrongeſt Proof) to be very cautious of giving 
Relief in a Cale, where the Matter had been examined 
and determined; where, after that, there had been 2 


full Agreement of the Parties, to releaſe this Suit; and 


where there was a Conveyance of Land made by the 
Defendant to the Plaintift's Father, accepred by him in 
Satisfaction of all his Demands, and the Plaintiff him 
{elf {till in Poſſeſſion of the Land thus given in Satif- 
faction; that at the {ame Time there was no Charge of 
any Fraud in the Defendant, and the Plaintiff's whole 
Equity was denied by the Anſwer. That beſides this, 
it was obſervable, when the Plaintiff, at the Hearing 
of the Cauſe, was asked whether he would reconvey 
this Manor of Breane, which had been given in Satiſ- 
faction of the Plaintiff's Right and Demand ? he de- 
clined rendring it back again. 
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His Lordſhip obſerved the prudent Methods of this After Pub- | 
Court were, that after Publication is paſſed, and the wehen 
Purport of the Examinations known to the Parties, u Conne 
neither Side is allowed, tho they come recent, to enter will not give 
into a freſh Examination of the Matters in Queſtion, Ide tc. 
ſince otherwiſe there would be no End of Things, and amine. 
ſuch a Proceeding would tend to Perjury as well as 
Vexation. But the principal Cale was much ftronger ; 
for here the Parties had not only on each Side exami- 
ned Witneſſes, and thoſe Examinations had been pub- 
liſhed, but the Court upon thoſe Examinations had 
made a Decree, {ince which the Parties had come to-an 
Agreement, and in Conſequence thereof a Conveyance 
of Land had been made by the Defendant to the Plain- 
tiffs Father in Satisfaction of his pretended Right, and 
the Lands thus conveyed, enjoyed to this Time by the 
Plaintiff: That nothing like this had ever been attempt- 
ed by any Perſon, and if the laſt Bill ſhould prevail, 
there would be two inconſiſtent Decrees of the ſame 
Court; one in Favour of the Will of 1681, and ano- No Reaſon 
ther againſ} it: That where two Parties are contending *9 # aſide 
in this Court, and one releaſes his Pretenſions to the becauſe the 
other, there can be no Colour to ſet this Releaſe aſide, nasha l- 
becauſe the Man that made it had a Right; for by the Right. 
fame Reaſon there can be no ſuch thing as compromiſing Sn, ff. 
a Suit, nor Room for any Accommodation ; every Re- his Right, 
leaſe ſuppoſes the Party making it to have a Right; but gn. d, 
this can be no Reaſon for its being ſet aſide, for then concealed 
every Releaſe might be avoided. Beſides, this Releaſe _— 
is very particular, it being of all Lands deviſed, or 
mentioned to be deviſed. Indeed, if the Party releaſing 
is ignorant of his Right, or if his Right is concealed (4) ( See the 
from him by the Perſon to whom the Releaſe is made, ts 


theſe will be good Reaſons for the {etting aſide of the — 
Releaſe. But no ſuch Thing is pretended in this Caſe, 


and 


9 


De Term. J. Trin. 1721. 


1. 


and ſolemn Conveyances, Releaſes and Apreements 
made by the Parties are not {lightly to be blown off 
and ſet aſide. | 
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Then his Lordſhip repeated the Proofs made in this 
Cauſe on the Part of the Plaintiff, which were 
but dark and doubtful, ſaying, he did not, on the 

4 whole, believe that Sir Thomas Cann the Teſtator did 
8 actually make a latter Will, though there might be 

9 ſome Intentions and Preparations for that Purpoſe; and 

1 it was not clear how the Court could have come at it, 
1 even if there had been full Proof of a latter Will. How. 

1 ever, there being no ſuch Proof, that was not the pre- 
{ent Queſtion; but here having been a Decree, a Re- 
leaſe and a Recompence for ſuch Releaſe, there could 


be no Colour for Relief. 
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So the Bill of Revivor was diſmiſſed with Coſts. 
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Tipping verſus N 


Lord Chan- 
cellor Mac- 
By Articles before Marriage covenanted for him- de 


* {elf and his Heirs, with the Wife's Truſtees, to One dies in- 
. out 3500 l. in a Purchaſe of Land to be ſettled on cebted by 


Covenant 


the Wife for her Jointure, Remainder to the firſt, Wc. more than 
Sons of that Marriage in Tail Male ſucceſſively, Ye pars wk 


died inteſtate without Iſſue, leaving Aſſets in Fee de- eber 
ſcending to his. Nephew, who was his Heir at Law, but agus. 


the perſonal Eſtate was not near ſufficient for the Paye i cons the 


Widow 
| | her Bona 
5 8 . Parapher- 

The Widow, who was Adminiſtratrix, brought aatia, in re- 


gard the 
her Bill againſt the Heir, to compel <A to make Cee 


good Tas ointure 3 to have the Deficiency does not ſuf- 
3 


1 the Perſonal ſupplied out of the real Aſſets, and —4 ax 


having Jewels, Cc. which were her Bona Parapher- real Aﬀets 
Or him 


nalia of the Value of 2001. and upwards, the Queſtion 
was, Whether they in the firſt Place, and in Eaſe of 
the wal Aſſets, ſhould be liable to ſatisfy this Cove- 
nant, ſince Bona Paraphernalia were Perſonal Eſtate, and 
8 7 3 
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all his perſo- 
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the Rule was d to A That all the Perſonal ought 
to be applied in Exoneration of the real Eſtate. 


Lord Chancellor: J take it, that Bona Paraphernalia are 
1518 (a) not deviſable by the Husband from the Wife, any 


Abr. 911. more than Heir-Looms from the Heir, ſo that the Right 
The Court of. 
of t 


N the Wite to the Bang Pgrapbernalia is to be preferred 

this Point. to that of a Legatee. H the Husband by his Will gives 
A Specific A Leaſe or a Horſe, or any ſpecific Legacy, and leaves 
or other Le- à Debt by Mortgage or Bond in which the Heir is 


gatee ſhall 


fand in the bound, the Heir {hall not compel the ſpecific Legatee 


Place ofa to part With his Legacy in Eaſe of the real Eſtate; but 
Judgment though the Creditor may (6) ſubject this ſpecific Le- 
de tele gacy to his Debt, yet the ſpecific or any other Lega- 


their Satif- tee ſhall in Equity ſtand in the Place of the Bond-Cre- 


faction out 


of a Bs ditor or Mortgagee, and take as. much out of the real 

ſonal Eſtate. Aſſets, as luck Creditor by Bond or Mortgage ſhall have 

(% Prece- taken from his ſpecific or other Legacy. Wheretore, 

_ Legatee ſhalt have this Favour in Equity, much 

ancery 

578. more ſhall the Wife be privileged with reſpect to her 
Bona Par apher nalia, which are preferred to Legacies. In- 
deed, were the Rule of Equity otherwiſe, a ſpecific 
Legatee thould compel the Application of the Bona Pa- 
rapher nalia to pay any Debt in Favour and Eaſe of his 
ſpecific Legacy. Whereas Bona Paraphernalia are liable 
only to Debts, and in Favour of Creditors, not of an 
Heir; but any Creditors by Specialty are \ wholly uncon- 
cerned in this Queſtion, they being by reaſon of their 
Bonds, c. in all Events ſecure, which muſt make it 
ind; rent to them whether they are paid out of the 
real Aſſets, or out of the Bona Pat aphernalia; for ſtill 
they are ſure of being paid; and purting the Creditors 


out of the Cale, the Bona Paraphernalia {hall be retained 
by the Wife. 


The Perſo- 


e e So the Lord Chancellor denied it to be a Rule, that in all 
not to be. Cafes the perſonal is applicable 1 in Eaſe of the real 
applied 1 in 

Laſe of the * 2 Eſtate 7 


Real, to the deſeating of any Legacy. 


Rſtate, for it ſhall not be 10 applied, if thereby the 
Payment of any Legacy will be prevented, much leſs 
where it will deprive the Widow of her Bona parapher- 
nalia *. its ASCE 10 S204, 


* 4 : P 
3 | 


* 


Dalſton verſus Coatſworth. Caſe 210 
Fae] A the Ralls. 
"PHE Plaintiff brought a Bill for Relief avainſt the Ae Wal 


Suppreſſion of a Deed, by which the Plaintiff's is ſuppreſſed 
Uncle had ſettled a Term in ſuch a Manner as that e Pang 
after his and his Wife's Death (which Wife was the De- — 
pP 2 | ö TY f | er JUCN _ 
fendant) without Iſſue, the ſame was to come to the Deedor Will 
Plaintiff for the Reſidue of the Term. decreed to 

| 55 : | huold and en- 
joy, and the Heir or Suppreſſer of the Deed, Sc. to convey- 


The Plaintiff's Uncle was dead without Iſſue, and 
the Defendant the Wife had burnt the Deed. 


The Defendant by her Anſwer but faintly denied it, 
(viz.) That ſhe did not remember ſhe ever burnt or de- 
ſtroyed the {aid Deed. 185 


The Witneſſes {wore the Limitations of the Settlement 
to be in Truſt for the Husband for Life, Remainder to 
the Defendant his Wife for Life, Remainder to the 
Heirs of their Bodies | by one Witneſs, | Remainder to 
the Iſſue of their Bodies | by another, | and for Want 


of Ilſue by the Defendant and her Husband, Remainder 
to the Plaintiff. Ws 


Objected for the Defendant, that the Limitations of 
the Truſt of the Term being to the Heirs of the Bo- 
dies of the Defendant and her Husband, or to the Iſ- 
ſue of the Bodies of the Defendant and her Husband, 
Remainder over to the Plaintiff, ſuch a Remainder over 

| of 


* So decreed by the Lord Chancellor Macclesfield in the Caſe of Puc- 
kering and Fobyſen the ſame Term. 5 
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at. oo 


of the Truſt of the Term was void in Law; and 


therefore ſuppoſing the Deed to have been ſuppreſ- 
ſed, yet it could not, were it to be admitted, profit 
the Plaintiff, or make him any Title. WR 


But by the Maſter of the Rolls, it is true, where 
a Term is limited fo a Man and Wife for their Lives, 


| Remainder to the Heirs of their Bodies, and for want 


of {ſuch Iſſue, Remainder over, this Remainder ovet 
being but of a Term is void: But on the other Side, a 
Term may be limited in the following Manner, (viz,) 


to Truſtees, in Truſt for the Husband and Wife for 


(% Vide 
1 Vern, 207 
308. 


(c Lord 
{< ll eſmere . 


5 


their Lives, and afterwards for their Children, or 
for their Iſſue; and for want of ſuch Children or Iſſue 
living at the Death of the ſaid Husband and Wife, 
then to go over to the Plaintiff, and ſuch Limitation 
is good; now, ſince a Term might be limited in ſuch 
Manner, I will intend it to have been ſo limited in the 
preſent Caſe, for every Thing ſhall be preſumed in odium 
Spoliatoris (a). 9 * 


Then His Honour conſidered in what Manner 
the Decree ſhould be pronounced, and he cited the 
Cale in Hob. 109. (b) The King and Lord Hunſdon ver- 
ſus Counteſs Dowager of Arundel, where the King and 
his Farmer under him claimed Title by the Attainder 
of Francis Dacres who was attainted of High Treaſon, 
and was ſuppoſed to be Tenant in Tail by Virtue of a 
Deed not extant, but vehemently ſuſpected to be ſup- 
preſſed and with-holden by ſome under whom the De- 
fendants claimed, and therefore it was decreed by the 
then (c) Lord Chancellor, with the Aſſiſtance of the 
two Chief Juſtices (Coke and Hobart,) that the King 
and his- Farmer under him ſhould hold the Land 
until the Defendants produced the Deed, and the 
Court made - farther Order thereon; His Honour 


ſaid, that Sir John Trevor his Predeceſſor had ordered 


BY | | this 


De Term. J. Michaclis 1721. 


this Decree to be ſearched for, the Term being men- 
tioned in the Report; but it could not then be found; 
however, that he himſelf having ſince ordered farther 
Search to be made, had found the ſame, under the Name 
of Hobart, Attorney General verſus 2 ! ſo that now 
any Perſon might have Acceſs to the ſaid Decree. 


That the next Caſe of this Nature was, that of (a) wy 2 Vern, 


Sanſon verſus Rumſey Town-Clerk of Briſtol, where the? 
Defendant Rumſey had articled to give a Portion to 
Sanſon with his Daughter, and the Defendant had the 
Deed in his Cultody ; the Plaintiff ſuing for the Por- 
tion, and ſetting forth the Purport of the Articles by 
his Bill, the Defendant pretended in his Anſwer, that 


the Articles did vary from what the Bill ſet forth, and. 


afterwards burnt the Articles; all which being made to 
appear, he was committed, and continued under Con- 


finement till he had We the Articles to be as the 
Bill had ſet them forth, which Commitment was only 


by an interlocutory Order, and the Cauſe never heard. 


The next was that of Hampden verſus Hampden, heard 
the 8th of December 1708, where the Plaintiff claim- 
ing as Deviſee under the Defendant's Father's Will; by 
Proof it appeared that there was ſuch a Will, though 
no exact Account was given of the Contents thereof; 
but inaſmuch as the Court was ſatisfied the Delaridant 
had ſuppreſſed the Will, and for that (though no exact 
Prook was made of the Continits) the Defendant might 
clear this by producing the Will, therefore it was decreed 
that the Plaintiff the B ſhould hold and enjoy 
until the Defendant produced the Will and farther Or- 


der. This Cauſe was firſt decreed by the late Maſter of 


the Rolls, then affirmed by the Lord Chancellor on Ap— 
peal, and atterwards by the Houle of Lords. 
9 A 'The 


* Sec alſo this Caſe particularly ſtated in the Caſe of Cœeper verſus 
Lord Cowper Vol. II. 680. 


— 
* 
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The laſt Caſe was that of Woodroff and Burton, Fe, 
bruary 1719, and was thus: | 


A Deviſee brought his Bill againſt the Heir, and it 
being made to appear that there was ſuch a Will, as the 
Plaintiff had ſuggeſted, and that the Defendant had de- 
ſtroyed it, the Lord Chancellor Parker decreed the De- 
fendant to convey the Premiſſes to the Plaintiff in Fee, 
and to deliver up the Poſſeſſion, which (His Honour ſaid) 
ſeemed to him to be the moſt effectual and reaſonable 
Decree. 
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But in the Principal Caſe the Court ſaid, there could 
be no Decree for the Poſſeſſion, nor any preſent Convey- 
ance to the Plaintiff, it being only a Remainder of a Term 
after the Defendant's Death; but let the Defendant 
aſſign over the Term to Truſtees, in Truſt for herſelf for 
Life, and afterwards for the Plaintift; and let her bring 
the Deeds relating to the Title into Court, and pay Coſts, 
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Cale 211. 


14 Lord Chan- 
oy: cellor Mac- | 
| clesfield. 3 . , 2 | 
Pn | HE Plaintiff brought this Bill for the Wife's Por- 


to ſet aſide a tion: The Cale was, that upon the Marriage of 
Vecree = the Plaintiff's (Mrs. Richmond's) Father James Tayleur 


gainſt an In- 


1 tant for with Elizabeth, the Daughter of Anthony Mallinger, 
1 ec 1 500 J. was the Mother's Portion, to which the Father 
1 not Fraudu- added 1000 J. and by Articles, to which the ſaid 4. 
„ 3 thony Wallinger was a Party, it was agreed that the 
5 ech Wife's 1500 l. and the Husband's 1000 J. ſhould be 
1 che Court laid out in the Purchaſe of Land, within a Year af- 
* ct ter the Marriage, which ſhould be ſettled to the Ule 
of James Tayleur the Husband for his Life, Remain- 

der to Elizabeth the Wife for her Life, Remainder to 

the firſt, Oc. Sons of the Marriage ſucceſſively in Tail 


+ Male, 
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De Term. J. Michaelis 1721. 


Male, Remainder to Truſtees for 1000 Years, to raiſe 
Portions for the Daughters of the Marriage, if no Son, 
(viz) If but one Daughter, 1000 J. if two, 1500 J. 
betwixt them, if more, 500 l. a- piece. Proviſo, that 
if before the Money laid out in the Purchaſe, the Plain- 
tiff's Father and Mother, (via.) Tayleur and his Wife, or 
either of them ſhould die, leaving Iſſue only one Daugh- 
ter, then that Daughter ſhould have the whole 2 500 J. 
Alſo the Husband Tayleur covenanted, that if his in- 
tended Wife ſhould die before him, he would leave, 
after his Death to the Iſſue of the Marriage 500 J. be- 
yond what was before ſettled. 


In 1689 the Marriage betwixt the Plaintiff's Father 


and Mother was ſolemnized, and in 1695 the Plain- 
tiff's Mother (Mrs. Tayleur) died, leaving Iſſue only the 
Plaintift, now married to the other Plaintiff Richmond, 
which Marriage he gained * by corrupting the Servant, 
and without the Father's Conſent, having himſelf no 
Eſtate, and beconung a Bankrupt within a Year after 
the Marriage. N 


The Plaintiff's Father (James Tayleur) after the Death 
of his Wife, brought a Bill againſt his Daughter the now 
Plaintiff, and her Grandfather Anthony Wallinger, (who 
was a Truſtee in the Articles) praying that he might 
be relieved againſt the Lapſe of Time, for that the Pur- 
chaſe with the 2500 J. was not made within a Year, 
and that his Daughter. might not claim the Whole after 
his Death; that he was willing to lay out the 2 500 l. 
in a Purchaſe, but inſiſted that his Daughter ought 
not to have more than ſhe would have had, if the 
Purchaſe had been made in the Mother's Life-Time. 


Anthony Wallinger the Father of Tayleur's late Wite, 


and Grandfather of the now Plaintiff the Infant, by his 


Anſwer, 


See this ſtated in the Caſe of Jacolſon verſus Williams, ante 382. 
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Abs allowed it to be hard that Tayleur ſhould be as 
liged to leave the whole 2500 J. to his Daughter after 
2D Death; that Tayleur had been from Time to Time 
inquiring after a Purchaſe, and that it was not through 
his Neglect a Purchaſe had not been made. After Which 
the Cauſe was heard by Conſent, and an abſolute De- 
cree made (without giving the Infant a Day to ſhew 
Cauſe to the contrary) whereby it was directed that the 
2500 J. ſhould be laid out in a Purchaſe of Lad to be 
{ettled in the ſame Manner as if the Purchaſe had been 
made in the Mother's Life-Time, by which the Daughter 
would have been entitled to the 1000 J. and the 500“ 
only, and it was referred to the Maſter to ſee the Pur- 
chaſe and Settlement made; accordingly the Maſter 
did approve of a Purchaſe, and of the Settlement thereof, 
whereby 1000 J. and 500 J. was ſecured to the now 
Plaintiff the Daughter, on the Father's Death. Aﬀeer- 
wards Tayleur the Father married again, and left ſeve- 
ral Sons. 


And now the Plaintiffs, Richmond the Husband and 
his Wife, brought their Bill, ſuggeſting that this De- 
cree was gained by Fraud and Colluſion, and ought 
to be ſet aſide, and the whole 2500 l. paid to 
him. 

The e ee at firſt pleaded the Decree and Re- 
port; but the Plea being e ey they inſiſted upon 
them by their Anſwer. 


Lord Chancellor: The Articles are blindly penned ; 

however, the Plaintiff's Bill is grounded upon the Fraud 
and. Colluſion made uſe of in obtaining the former De- 
cree againſt his Wife, then a tender Infant; ; and if any 
Fraud or Surpriſe upon the Court had been proved, I 
would have fer aſide the Decree; but on the contrary, it 
appears that the Court was fairly and fully appriſed of the 


I Cale, 


RK 


De Term. J. Michaelis, 1721. 737. 


Caſe, of the Articles, and of the Point in Queftion, 
viz, the Lapſe of Time, and hath thought fit to make 
a Decree, which, as it may be a juſt one, therefore I 
will not ſet aſide. And the Plaintiff having been a 
Bankrupt, obtained his Wife in Manner as above, 
and not being able to maintain her, let the 1500 J. and 
Intereſt ſince the Father Tayleur's Death be brought be- 
fore the Maſter, the Intereſt thereof to be applied for 
the Maintenance of the Wife and Child, with Liberty 
to the Wife or Child to apply, if the Husband dies. 


Note; In this Caſe it was held, that where an In- An mo 
. „ a 0 agpgarieve 
fant conceives himſelf aggrieved by a Decree, he is not « Decree not 


under a Neceſſity to ſtay till he comes of Age before bound to fte 
till be is of 


he ſeeks Redreſs, but may apply for that Purpoſe as Age, but my 
ſoon as he thinks fit; neither is he bound to proceed d 35.90n 
by way of Rehearing or Bill of Review, but may im- fit to reverſe 


| a pans pas Fog 
peach the former Decree by an Original Bill, in which de this either 


it will be enough for him to ſay the Decree was ob- by Bill of 


: | „Re- 
tained by Fraud and Colluſion, or that no Day was hearingorby 
given him to ſhew Cauſe againſt it; and Mr. Cotting- Original be 
ham (his Lordſhip's Secretary) acquainted the Court ing ſpecially 
that Mr. Vernon, in Cale of an erroneous Decree againſt te £:7015 in 
f N the former 

an Infant, uſed always to adviſe the bringing of an Decree. 
original Bill to ſet it aſide, but in ſuch Bill to alledge 


ſpecially the Errors in the former Decree. 


Orlebar verſus Fletcher and the Duke “. ile Rali 


of Kent, Caſe 212, 
N February 17 16, the Defendant Fletcher being ſeiſed Song 
in Fee of ſome Lands in Bedferdſhire, borrowed Lands in 
5 9 B 1500 bf 


| Judgment to 
B. and then ſells the Land to C. and afterwards becomes a Bankrupt ; though the Judg- 
ment Creditor eannot come in for more than his Proportion with the Bankrupt's Creditors, 
whether he may not extend the Lands in C. the Purchaſer's Hands, C. having purchaſed be- 
tore the Bankruptcy, and this not prejudicing the Creditors. So if A. the Trader gives Judg- 
ment to B, and articles for a valuable Conſideration to ſell to C. and then becomes a Bankrupt, 
it ſeems the Judgment ſhall bind the Lands in the Hands of C. who articled to buy them; 
but whatever Money the Purchaſer was to pay the Bankrupt, the ſame ſhall be liable to the 
Bankruptey. 


De Term. J Michaelis 721. 


4 


1500 J. of the Plaintiff Orlebar (one of the Maſters in in 
Chancery) on a Judgment. Afterwards, (viz.) Auguſt 
20. 1717, the Defendant Fletcher articled with the 
other Defendant the Duke of Kent, to ſell the Pre. 
miſſes to the Duke, in Conſideration of 5000 J. to be 
paid down, and 650 J. to be paid at Chriſtmas then 
next, the Duke to be let into Poſſeſſion at Michaelmas ; 
ſubſequent to which Tranſactions, the Defendant Fletcher 
becoming a Bankrupt, the Plaintiff Mr. Orlebar brought 


his Bill apainſt the Duke of Kent, Fletcher the Bankrupe 


and the Aſſignees under the Commiſion, praying that 
the 650 l. remaining in the Duke of Kent's Hands, 
might be paid to the Plaintiff, towards Satisfaction 4 
his judgment. 


Upon the Opening of the Cauſe the Maſter of the 
Rolls obſerved, that by the Statute of 2 1 Fac. 1. ca, 
19. ſect. 9. it is provided, That Creditors by Judg- 
ment, Statute or Recognizance, whereof no Extent 
a ferved'or executed on a Bankrupt before his Bank- 


ruptcy, ſhall not be relieved for more than a ratable 
Part of their jult Debt.” 


CC 


+ 


4 


* 


To RO I replied, that the Words [ſhall not be 
relieved for more, ©c. | imported only, that they ſhould 
not have Relief upon the Commiſſion; but if they could 
extend the Defendant's Land, they were to be left at 
Liberty ; that the Statute only reſtrained the Judgment 
Creditor from proceeding againſt the Perſonal Eftate of 
the Bankrupt ; but as to the Real Eſtate upon which 


the Judgment was an actual and veſted Lien, it could 


never have been the Intention of the Parliament, to 
deveſt a Creditor of this Right; beſides, the other Words 


. of the Statute | without Regard had to the Penalty | 


might intend this Clauſe to be ſatisfied by relieving a- 
gainſt the Penalty. 


5 5 How- 
* See the Caſe of Sir George Newland and Beckley verſus — ante 92. 


— 


— 


De Term. J. Michaelis 1721. 
However, the Court interrupted me while I was 
ſpeaking to this Point, and ſaid this was attempting to 
diſturb what was already ſettled; that it had been de- 
termined at Law, that where a Judgment was not ſerved 
or executed, the Cognizee thereof ſhould only come 
in pro rata with the other Creditors of the Bankrupt. 


Then I urged that theſe Articles by Fletcher before 
his Bankruptcy, to ſell the Land to the Duke of Kent, 


eſpecially when the Duke had paid the greateſt Part of 


the Purchaſe Money and was in Poſſeſſion, were as a Sale 
in Equity: That if a Trader ſeiſed of Land in Fee, 
ſhould confeſs a Judgment to A. and then ſell the Land 
to B. and afterwards become a Bankrupt, though 4. the 
judgment Creditor could not come in upon the Bank- 
rupt's Eſtate for any more than his Proportion with 
the other Creditors, yet he would be at Liberty to ex- 
tend his Judgment againſt the Purchaſer, who bought 


the Land prior to the Bankruptcy; which ſeemed to be 
admitted. 


But in the principal Caſe the Court ſaid, that the Duke 

of Kent could not be deemed a Purchaſer, until he had 
paid the 650 J. which, remaining in the Duke's Hands, 
was Part of the Perſonal Eſtate of the Bankrupt, 
and muſt be liable to his Creditors; that the Duke was 
not to be compelled to pay it unleſs upon his having a 
good Title, which was to be made him by the Aſſignees 
of the Commiſſion of Bankruptcy, who had the legal E- 


fate of the Premiſſes aſligned to them by the Com- 
miſſioners. 


Wherefore per Cur': Let the Aſſignees convey the 
Premiſſes in Fee to the Duke of Kent, in the ſame 
Manner as the Bankrupt had articled to do, they ſtand- 
ing in his Place, and in Conſideration of this, let his 
- Grace 


— 


unn 
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Grace pay the 650 J. the Remainder of his Purchaſe 
Money to the Aſſignees for the Benefit of the Credi. 
tors; and as to the Plaintiff Mr. Orlebar, the Judg- 
ment Creditor, he muft come in for a Proportion only 
with the reſt of them. 


Ge % Longford verſus Eyre. 


Lord Chan- 
cellor Mac- 


_ HE Lady Clutterbuck, before her Marriage with 
wp Mr. Rumſey of Briſtol, did, with his Conſent, 


Willof convey her Eſtate to Truſtees to {uch Uſes and for 


dba tab. ſuch Eſtates as ſhe ſhould by Deed or Will, or by any 
ſcribed it in Writing in the Nature of a Will, appoint. Having at- 


the ſame . . 
Room, and terwards married Mr. Rumſey, the made her Will, and 


at the Letta thereby deviſed theſe Lands; there were four Witneſſes 


tor's Re- 


queſt; held to the Will, one of whom was gone beyond Sea, two 
z00d, 0 {wore that they ſaw the Will executed by the Teſtatrix, 


not ſaid in 
the Teſta- and that they ſubſcribed the ſame in the Preſence of 
ors Fre the Teſtatrix; the third ſwore that he ſubſcribed the 

Will as a Witneſs in the ſame Room, and at the Re- 


queſt of the Teſtatrix, 


5s 1 5 7 N 
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The Lord Cowper (before whom the Cauſe was firſt 
heard) doubted as to the Proof of the Execution of 
this Will, but would declare no Opinion on the Point 
until farther Application, ſaying, that the Heir at Law, 
who was then an Infant, might by that Time come of 
Age And now this Matter coming on again before 
the Lord Macclesfield, it was urged, 1ſt, That the Wit- 
neſs ſubſcribing this Will in the ſame Room with the 
Teſtatrix, was the ſame as in her Preſence; nay, it had 

„ Salk. been reſolved in Sir George Shiers's Caſe (a) that though 
828 the Witneſſes ſubſcribed their Names to the Will in 
another Room, yet there happening to be a Window in 

that Room, through which the Teſtator might ſee 


them, it was well enough. 2dly, It was inſiſted, 7 
I | | ] 
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| if the Will was not good as ſuch, yet this was a Writing 
in Nature of a Will; and foraſmuch as the Appointee 
in this Caſe was not in by the Will or Writing of Ap- 
pointment, but by the original Conveyance, the Wri- 
ting in Queſtion would be a good Appointment, though 
not 4 good Will. 


Lord Chancellor: The proper Way of examining a A Witneſ 
prove a 


Witneſs to prove a Will as to Lands, is, that the Will of 


Witneſs ſhould not only prove the Executing the Will 1 beg. a 
0 ; © » "EE a 
by the Teſtator, and his own Subſcribing it in the Pre- the Will was 


ſence of the Teſtator, but likewiſe that the reſt of the e*ecuted in 


his Pre- 


Witneſſes ſubſcribed their Names in the Preſence of the fence, and 
Teſtator ; and then one Witneſs proves the full Execution $9.2 


Preſence of 


of a Will, ſince he proves that the Teſtator executed the two 0- 
y , 2 . . 8 it- 
it; and likewiſe that the three Witneſſes ſubſcribed it ren... 3 


nefles, and 


in his Preſence. that they 
i hi ſubſcribed in 


the Preſence 


But this is not done in the principal Caſe. of the Te- 
ſtator. 


2dly, He held that the bare Subſcribing the Will by 
the Witneſſes in the ſame Room did not neceſſarily im- 
ply it to be in the Teſtator's Preſence : For it might be 


m a Corner of the Room, in a clandeſtine fraudulent 


Way; and then it would not be a Subſcribing by the 
Witneſs in the Teſtator's Preſence, merely becauſe in the 
ſame Room; but that here it being {worn by the Wit- 
neſs, that he ſubſcribed the Will at the Requeſt of 
the Teſtatrix, and in the ſame Room, this could not 
be fraudulent, and was therefore well enough. 


2dly, His Lordſhip much doubted, whether this Will Power wap 


: 4 point an Uſe 
would have been a good Appointment, had it not been of Land by 
| eed Or 


executed purſuant to the Statute of Frauds ; becauſe yin, *, 
when a Power 1s given to appoint the Ules of Land by Wil atteſted 
y two Wit- 
9 C Deed neſſes not a 

good Ap- 


pointment ; becauſe in ſuch Caſe by a Will muſt be intended ſuch a Will as is proper to 
diſpoſe of Land, So though the Words are, or other Writing in Nature of a Will. 
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| De Term. J. Michaelis 1721. 


(a) Vide 
Wagſtaff 


Deed or Will, the Will muſt be intended (nn 


verſus JYag- One as is proper for the Diſpoſition of Land; conſe- 


taff, Vol. II. 


1 


Caſe 214. 


Lord Mac- 
clesheld. 


On a Bill in 


Equity be- 
ing abated 
by Death, 
the Execu- 
tor or Ad- 
miniſtrator 
barred by 
Statute of 


if they do 
not revive 
within Six 
Years ; 
but not 
after a Ne- 
cree to ac- 
count. 


quently ſubſcribed by three Witneſſes in the Preſence of 
the Teſtator; for this is within all the Inconveniencies 
that the Statute of Frauds intended to prevent, and the 
other Words in the Nature of a Will mean the ſame as 
a Will, which muſt therefore be ſubſcribed by Witneſſes 
\ inthe Preſence of the Teſtator. But for the Reaſons 
aforeſaid it was declared this was a good Will both as 
to the real and perſonal Eſtate. 


Hollingſhead's Caſe. 


1 Is Partner with B. in the Trade of à Mercer. 

* 4. dies inteſtate, and C. his Adminiſtrator 
brings a Bill in Equity againſt B. for an Account of the 
Partnerſhip Effects. Whereupon the Cauſe is heard, and 
an Account being decreed, the Maſter makes a Report, 
by which it appears, that there is nothing due from the 
Defendant to the Plaintiff. C. takes Exceptions to the 
Maſter's Report, and then dies, and the now Plaintiff 
having taken out Adminiſtration de Bonis non of 4. 
brought his Bill of Revivor to revive theſe Proceed- 
ings. | 


The Defendant pleads the Statute of Linutations, and 
that above Six Years had paſſed after the Death of the 
firſt Adminiftrator and the Plaintiff's taking out Letters 
of Adminiſtration, before the filing of the Bill of 
Revivor. 


For the Plaintiff it was argued, 1ſt, That the Sta- 
tute of Limitations was an improper Plea in this Cale ; 
that praying to revive was praying to ftand in the Place 
of the firſt Plaintiff, which the Plaintiff when he had 
revived would do, and conſequently would not be bar- 

5 | — 


2 
Lr 
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red by the Statute of Limitations, ſince it was not pre- 
tended but that the firſt Suit was brought in Time. 
Secondly, That a Decree of the Court of Chancery was 
in Nature of a Judgment ; and it could not be thought 


a Judgment was within the Statute of Limitations : For 


even a Specialty was not; and a Decree, though only 
to account, was {till a Decree. z ah, That there was no 
Reaſon this Caſe ſhould be taken as within the Statute 


of Limitations, becauſe the Defendant, in the Caſe of 


an Account (where each Side are Actors) if he thought 
fit, might revive, and ſo the Delay of the Plaintiff not 
to be objected by the Defendant in whoſe Power it was 
to have prevented any ill Conſequence ariſing there- 
from. | 


Attorney General Raymond contra: It is true, when 


the Plaintiff has revived, he ſtands in the Place of the 


Plaintiff in the original Bill; but this Plea is pleaded in 
Bar of Reviving, and until then the Plaintift does not 
ſtand in his Place; and we may well object, that by 
the Statute of Limitations he ought to have come 


ſooner; to which the Court ſeemed to incline. As to 


the ſecond Objection, he obſerved, that this Decree being 
only to account, was but interlocutory, and it did not 
appear by ſuch Decree that one Farthing was due from 
the Defendant to the Plaintiff; ſo that it eſtabliſhed no 
Debt, nor was it Evidence of the Plaintift's having any 
juſt Cauſe of Suit. With regard to the third Objection, 
he admitted either Side might revive in this Caſe; but 
it would be hard to put the Defendant to revive a 
chargeable Suit againſt himſelf, when he might be ſatiſ- 
fied in his Conſcience that nothing was really due, and 
here was Room for the Court to intend ſo in this Cale, 
when the Maſter, after examining into the Matter, had 
reported nothing due; and though by Exceptions being 
put in to the Report, ſuch Report was ſuſpended, yet 
1 the 


— 0 


De Term. F. Michaelis 172.1. 


the Plaintiff ſhould not have ſlept Six Years after the 
Adminiſtration taken out. 


Lord Chancellor: The Statute of Limitations 
{peaks nothing of Bills in Equity, yet theſe are con- 
ſtrued to be within it. The Caſe of not revi- 
ving a Decree which is only to Account, is within 
all the Miſchief deſigned to be prevented, wiz. to ſue a 
Man after his Vouchers may have been loſt, or his 
Wineſſes dead. For if the Party may delay Six Years 
before he revives his Bill, he may by the ſame Rex- 
ſon forbear twenty-ſix, thirty- ſix or forty- ſix Years, 
There can be no Doubt but that if this were only 
2 Bill and Anſwer, and the Suit abated, the Executor - 
muſt bring his Bill of Revivor within Six Years, elle 
the Suit would be barred. Now the Reaſon holds ſtill 
as ſtrongly in caſe of a Decree to account, which is in 
Nature of a Judgment Quod computet ; where, if the 
Plaintiff had died, his Executor or Adminiſtrator could 
not formerly carry it on, as now by the late Statute he 
may; and though it may ſeem a material Objection, 
that when there is a Decree to account, the Defend- 
ant as well as Plaintiff may revive; it would however 
be very hard for Equity to force a Man to revive a 
Suit againſt himſelf at the ſame Time that he {wears 
he owes nothing. 


Therefore let the Plaintiff amend his Bill, and the 
Defendant his Anſwer, to bring the Matter more fully 
before the Court. 


After which the Defendant died, and one Beecher 
adminiſtring to him, the Plaintiff brought another Bill 
of Revivor ; whereupon the Defendant Beecher pleaded 
the Statute of Limitations, and coming to be argued 
before Lord Chancellor King in Mich. 17 27, his Lord- 


thip diſallowed the Plea, ſaying that a Bill of Benin 
1 after 


- 
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745 
aſter a Decree to account, was in Nature of a Sc. Fa. 
and not within or barrable by the Statute of Limita- 
tions; though the Demand ſeemed to be a very ſtale 
one, and not to be countenanced; 


| Sawile verſus Savile. Caſe 215. 
nr 


[N this Cauſe there was a Decree 0 inter al.) for the purchaſerbe- 
Sale of Halifax - Houſe in St. James's Square to the fore a Maſter 
beſt Purchaſer before the Maſter, and Thomas Frederick io fett hi 
Eſq; was reported the belt Bidder at 10500 J. having Depoſit, nor 


bound to 


made 1000 l. Depoſit. proceed in 
the Pur- 

chaſe, 

On the Days of Petitions after Hillary Term it was 


prayed, that Mr. Frederick might compleat his Purchaſe, 
and pay the Remainder of the Purchaſe- Money; upon 
which Mr. Frederick by his Counſel declared that he 
elected to loſe his Depoſit. 


But the Lord Nottingham Grandfather and Guardian 
to the young Ladies the Plartiff (who were the Daugh- 
ters and Coheirs of Milliam late Lord Marquis of Hali- 
fax by Lady Mary Finch) inſiſted, that Mr. Frederick 
being ks beſt Bidder ought to pay the Reſidue of the 
Purchaſe-Money, and being preſent himſelf urged, that 
this Contract, ſince it was made with the Court in Truſt 
for the Plaintiffs, could not (as he thought) be diſchar- 
ged upon any other Terms, than Payment of the Reſi- 
due of the Purchaſe- Money: That had it been the Caſe 
of a private Contract between Party and Party, and 
ſo much Money paid as Earneſt, there could be no Rea- 
ſon to imagine, that becauſe the intended Purchaſer 
paid ſo much by way of Earneſt, therefore he ſhould 
be at Liberty to get off from the Bargain by loſing his 
Earneſt; and ſurely the Contract made with the Court 
= s at leaſt as ſtrong as if made with the Party TRE 
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only ſo much as had been depoſited could be forfeited; 


this Subject, but that he had taken good Advice and 
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at 
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if there had been no Depoſit, it would hardly have 
been a Queſtion but that the Party ſhould have been 
compelled to pay the whole Purchaſe-Money, and 
could it be imagined that the Contract was the weaker 
becauſe there was a Depoſit? This would be inverting 
the very Senſe and Meaning of the Parties. and to con- 
{true that a Depoſit ſhould weaken inſtead of ſtrengthen- 
ing the Contract: That forfeiting the Depoſit was ſure- 
ly the moſt unequal Way that could be; for it made 
no Alteration, whatever the Depoſit was, whether greater 
or {maller ; and therefore in the Cale of Morrett verſus 
Bennett *, where the Depoſit was Ten Thouſand 
Pounds, the whole Depolit was forfeited, and if in 
that Cafe it had been but One Thouſand Pounds, yet 


from whence it ſeemed, that as the Depoſit might bear 
a very great Diſproportion to the Value of the Eſtate, 
it could conſequently be no proper Meaſure of Satil- 
faction to the Seller, for the Buyer's receding from his 
Contract; that as the Seller was bound to ſell, fo 
ought the Tye to be mutual upon the Buyer allo. 


Lord Chancellor took notice that more had been urged 
by the Lord Nottingham than he had ever heard on 


well conſidered before he made the like Order in the 
other Cafes: That according to his Apprehenſion, a 
Court of Equity ought to take notice under what a 
general Deluſion the Nation was at the Time when 
this Contract was made by Mr. Frederick, when there 
was thought to be more Money in the Nation than 
there really was, which induced People to put imaginary 
Values on Eſtates : That as upon a Contract betwixt 

- | Party 


* Determined in this Court ſome little Time before: As was alſo the 
Caſe of Dr. Tenniſon verſus Lord Bulkley; in both which Caſes the beſt 
Bidders upon lofing their Depoſits were diſcharged of their Contracts. 


gut 
1 . 
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Party and Party, the Contractor would not be decreed 
to pay an unreafonable Price for an Eſtate, ſo neither 
ought the Court to be partial to itſelf, and do more up- 
on a Contract made with itſelf, or carry that farther, 
than it would a Contract betwixt Party and Party. 
On the other Hand the Court might be ſaid to have 


rather a greater Power over a Contract made with itſelf 
than with any other. 


That the Depoſit was ſuppoſed to be a proper Pledge 

for ſecuring the Seller in cale the intended Purchaſer 
ſhould afterwards go off; and had it not been ſuffi 
cient, the other Side nught have moved to have 
ſuch Depoſit increaſed ; but being thought a ſufficient 
Pledge, it was Puniſhment enough if the Party that 
made it was to loſe it, and Satisfaction enough to the 
Seller, if he was to have the Benefit of keeping the 
Depoſit : That in this Caſe the Depoſit was near a 
Tithe of the Purchaſe-Money; ſo that if the Seller 
could get as much within 1000 J. of any other 
Purchaſer, he would be no Loſer; and if he could 
not get ſo much within 1000 J. then it would ap- 
pear to be dear fold ; and conſequently a Bargain not 
fit to be executed by this Court: That the Court had 
made ſeveral Orders in Caſes of this Nature, attended 
with ſtronger Circumſtances ; as where the Eſtates were 
greatly incumbred, and the Creditors would loſe their 
Debts if the Bargains did not proceed; but an Hard- 
{hip ought not to be decreed againſt one, in order to 
prevent it's falling upon another: And if thoſe Orders 
ſhould be diſcharged, whereby others got off from Con- 
tracts by loſing their Depoſits, it would make great 
Confuſion, and their Money mult be brought again into 
Court. The beſt Way certainly was, for the Court 
to be uniform in it's Reſolutions. 


Where- 


—— \ 
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Wberefore it was ordered that Mr. Frederick ſhould 
loſe his Depoſit of 1000 J. and be diſcharged of his 
Contract. 


is 2it, Pleydell Ii dbu and Exccu- p , 
Lrd Ma trix of John Pleydell, (Plaimif 


clesheld. 
Randolph Pleydell mn Tc. 
Champneys Pleydell FD efendants. 


Deriſe of 4 HE Plaintiff's Bill (inter al.) was to have the Di- 
dif L de - rection of the Court touching two ſeveral Sums 


2323 a of 4001. and 400 J. deviſed by the Will of John Pley- 
to B. this is dell her late Husband. 


good, and F 25 
muſt be intended, if A. die without Iſſue living at his Death. 
The Caſe was thus: John Pleydell having no Iſſue by the 
Plaintiff Elizabeth his Wife, had two Brothers, the 
Defendants Randolph and Champneys Pleydell, and by Will 
dated May 1719 gave all his Money and Securities for 
Money to the Defendants his {aid Brothers in Truft to 
pay 2001. to his Wife abſolutely, and to pay the Inte- 
reſt of all the reſt of his Money to his Wife for her 
Life. After her Death he gave the Intereſt of 400 l. 
Part of the Reſidue, to his Brother Randolph Pleydell fot 
his Life, then to his firſt Son, payable to him until he 
ſhould attain his Age of 21 ; at which Time he was to 
be paid the principal Sum of 400 l. But if ſuch eldeſt 
Son ſhould die before his Age of 2 1, then the Teſtator 
deviſed the Intereſt of the ſaid 400 J. to the ſecond 
Son of the {aid Randolph Pleydell until his Age of 21, 
and then to pay him the principal Sum of 400 J. and 
in caſe of his Death before 2 1, to the third, fourth, Cc. 
Sons of the ſaid Randolph Pleydell in like Manner. He 
allo gave the Intereſt of another Sum of 400 l. to — 
I {ai 


* x on - 
. 
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{aid other Brother the Defendant Champneys Pleydell for 


his Life; and after his Death the Intereſt to go to the firſt 
Son of this Champneys until his Age of 21; when the 
principal Sum was to be paid him: But if it ſhould 


happen that his firſt Son ſhould die before his Age of 


21, then the Intereſt to be paid to the ſecond Son of 
Champneys until his Age of 21, at which Time the 
principal Sum of 400 J. was to be paid to {ſuch ſecond 


Son; but if he ſhould die before 21, to the third 


Son. After which came a Clauſe, * That if either of 
„the ſaid Teſtator's Brothers (the Defendants Randolph 
« or Champneys Pleydell) ſhould die without Iſſue, in 
« ſuch Caſe his Share was to go to the Teſtator's 
« right Heirs”. And the Teſtator made his Wife Exe- 
cutrix and Reſiduary Legatee: 


The Cauſe was heard before the Maſter of the Rolls, 
who decreed, that as to the {aid two Sums of 400 J. 
and 400 J. if the Defendants Randolph and Champneys 
Pleydell ſhould die without Iſſue living atheir Death, 
then the Share of him or them ſo dying ſhould belong 
to the right Heir of the Teſtator John Pleydell, and not 
to the Plaintift Elizabeth the Executrix ; but if it ſhould 


happen that the Defendants Randolph and Champneys 


Pleydell ſhould die, leaving Iſſue, which Iſſue ſhould 


alſo die before the Age of 2 1, in ſuch Cale theſe Shares 


ſhould fink into the Refiduum of the Teſtator's Perſos 


nal Eſtate; 


From this Decree the Plaintiff appealed to the Lord 
Chancellor, inſiſting that if either of the Defendants 
Randolph or Champneys Pleydell ſhould die without Iſſue, 
his 400 J. ſhould go to the Plaintiff the Executrix and 
reſiduary Legatee, and not to the Heir of the Teſtator 
John Pleydell 3 for that the Limitation of this 400 J. to 
the right Heir of the Teſtator after a Death without 
Iſlue, was too remote a Poſſibility in caſe of a Limita- 
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tion of Money, for which J cited 2 Vent. 3 49. Broad. 
hurſt and Richardſon, and Love and Mindbam's Cale, Sid. 
(a) Vid. 450. as alſo feveral others in (2) Pollexfen's Reports. 
from fol. 24. . | | | | | | 
to fol. 44. 


Lord Chancellor ; There is a great Difference between a 
Limitation of a Truſt of a Term forYears in ſuch a Man- 
ner as that all Power of Alienation may be thereby reſtrain- 
ed, and conſequently a Perpetuity introduced, and a Lis 
mitation of a Truſt of a Sum of Money, which may be 
ſubject to more remote Contingencies ; for in the latter 
Cale I ſhould think a Bond to pay a Sum of Money 
upon the Death of 4. B. without Iſſue of his Body 
Ge pn would be good (00, and for the fame Reaſon the Trult 
tury and of Money limited upon ſuch Contingency would be al- 
Ä ante lowed allo. However, the Proviſo in the preſent Caſe 

| muſt be taken and underſtood of a Death without Iſſue 
then living, which is the common Meaning of this Ex- 
preſſion. And though in Cale of a Deviſe of Land to 
a Man, and if he die without Iſſue, then to J. S. this 
would give an Eſtate-Tail, viz. to the Iſſue of the De- 
viſee, and fo ſucceſſively to the lateſt Poſterity, yet 
ſuch Conſtruction is contrary to the natural Import of the 
Expreſſion, and made purely to comply with the Inten- 
tion of the Teſtator, which ſeems to be that the Land 
deviſed ſhould go to the Iſſue and their Iſſue to all Ge- 
nerations. But notwithſtanding this, it would be very 
ſtrange to put a forced Conſtruction upon Words con- 
trary and repugnant to their uſual Import, and only 
to defeat the Deſign of the Teſtator, by fruſtrating 
that Eſtate which he intended to give. 


But whether this Remainder ſhall go to him that is 

% Vid. (a) nom right Heir of the Teſtator, or to ſuch as ſhall be 
3 ſo at the Time when either of the Defendants Randolph 
— ' and Champneys Pleydell ſhall die without Iſſue then living, 
let the Conſideration thereof be reſpited till that Con- 
tingency happens, when it will be proper to make ſuch 

Heir a Party to this Bill. TT Pollen 


Hm yp rm— 


Dr Term. N be oh 8 
Pollen verſus Sir John Huband & al. c ait. 
1 5 fied bi 


"J 'HE Plaintiff was Executor and Deviſee in the __ 
N Will of the late Sir John Huband, and received aſſt a Com- 
the Perſonal, together with the Rents and Profits of Bat, if ob. 
the Real Eſtate; but in a Suit in Equity touching the rained with- 
ſaid Will, being decreed to be but a Truſtee, he was and * 
ordered to account with the Defendant for what he had faut he 
received of the Truſt Eſtate, and upon the Account was . 
reported indebted 4000 l. to the Defendant; afterwards 

on an Appeal to the Lords this Decree was affirmed. 
Whereupon Pollen ſtanding out all Proceſs of Contempt, 

fled beyond Sea, and while he was abroad, an Accom- 
modation was ſet on Foot, by which it was agreed that 

Pollen ſhould pay a {mall Sum to the Defendant Sir Jahn 

Huband, who thereupon was to releaſe and indemnif 


him from the Creditors of the late Sir Fohn Huband. 


: After this, Pollen being threatned with Suits by ſome 
of the Creditors brought his Bill for a ſpecific Per- 
tormance of the Agreement, and that the Defendant 
ſhould, purſuant thereto, indemnify him againſt the 
Creditors of the late Sir John Huband. j 


Objected, That there was not ſufficient Reaſon in 
this Caſe to extend the Aid of a Court of Equity in 
Favour of Pollen, who had acted an ill Part throughout. 
Iſt, in ſetting up a Title in his own Right, when he 
was but a 'Truftee. 24h, In turning his Back upon 
juſtice and flying beyond Sea. z ah, In putting the 
Uetendants to Streights and Diſhculties, by detaining 
their juſt Debts from them, and then taking Advantage 
of thoſe Difficulties in making them comply and take 
(mall Sums in Satisfaction of much greater ; for all 
which Reaſons it was ſaid to be very proper to leave 
the 
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the Plaintiff to ; Wk the moſt at Law of his Com- 
polition, but not to give him the leaſt Aid in Equity, 


Lord Chancellor : It muſt be admitted to have been in 
the Power of Sir John Huband to make a Compoſition 
of this Demand, and to releaſe (if he had ſo pleaſed) 
the whole Debt. It was very lawful either for the Plain- 
tiff to ask a Compoſition, or for the Defendant Sir Johy 
Huband to grant it. Wherefore all that Equity ought to 
guard againſt is, only that no Fraud be uſed in obtaining 
the Releaſe or Compoſition; but this Caſe is ſtronger, 
as it was the Defendant Sir John Huband who firſt pro- 
poled and defired the Plaintiff to come into the Compo- 
ſition; on the other Hand Rawlins the Agent of Polley 
put every Thing in a true Light, and the Defendant 
Huband declared he did not deſire to drive the Plaintiff 
from his Family and Country. Beſides, Pollen having 
got out of the Reach of Juſtice, it might be for the 
Benefit of the Defendant to accept of his, though a 
{mall Compoſition. So that there being a fair Repre- 
{ſentation on the Plaintiff's Side, and a "uſt Compliance 
by the Defendant, and in a great Meaſure executed by 
the Plaintiff, Let the Defendant Sir John Huband execute 
his Part of the Agreement and indemnify the Plain- 


tiff againſt the Debts of Sir John Huband the Teltator, 


Caſe 218. 


Lord Mac- 
clesfield. 


Executor ON brings a Bill as Executor for the Recovery of ſome 
cannot bring 
of the ee s Aſſets, wherein it does not appear 


Humphreys verſus Ingledon. 


a Bill with. 
out Mewins that he has any ways proved the Will ; the Defendant 


thereby that 


he has proved demurs, in Regard the P laintiff has nor {hewed by his 


* Jo Bill, that he has in y any Court proved his Teſtator's Will. 


Court; if he 2 Lord 
does, this is 

good Cauſe of Demurrer. But it is enough to alledge he has duely proved the Will, 
without ſaying in what, Court. Sce Caſe 220. 


— 


* 


De Term. . Michaelis 1721. 

Lord Chancellor: The Plaintiff is very {tiff after ha- 
ving been told of this Slip by the Demurrer, not to 
amend his Bill, and if he does not prove the Will be- 

fore he 1s allowed to proceed here, probably he never 


will; now as the Courts at Law never take Notice 
of a Will, ſo as to allow the Executor to ſue upon 


it for any Perſonal Eſtate, until he has firſt proved it in 


the Spiritual Court, ſo it is very reaſonable to obſerve 
the {ame Rule in Equity; indeed in every other Re- 
ſpect, ſaving only as to the Liberty of ſuing, the Exe- 
cutor is compleatly ſo, before Probate ; for Inſtance, he 
may aſſign or releaſe, but ought not to be allowed to 
ſue. 


The Court asked Mr. Goldsborough the Regiſter how 
the Courſe was as to this Point? Who anſwered, That 
the Plaintiff ought to alledge by the Bill that he had 
* duly proved the Will; but though he did not men- 
tion in what Court, it would be enough ; whereupon 
the Demurrer was allowed. 


*The Lord Keeper North, when he firſt came into this Court, was 
of Opinion, that a Plaintiff Adminiſtrator ought to ſhew by his Bull 
where he had taken out Adminiſtration, to the Intent the Defendant 
might be informed in what Court to look for it, which might be void, if 
taken out under a wrong Juriſdiction; yet of late the general Allegation 
of having duly taken out Adminiſtration, has been held good, eſpeci- 
ally where (as on Demurrer) the Cauſe is not then to be determined, 
but the Plaintiff muſt ſhew his Letters of Adminiſtration at the Hear- 
ing. So faid and determined by the Lord King in the Caſe of Stone ver- 
lus Baker, the 13th of December 17 32. 

DYere, Whether there is any Difference, as to this Point, between an 
Adminiſtration and an Executorſhip. 
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Attorney General, at the) 
Relation of Folkes and Appellants; 
Battely, 


Sutton and Payman, Reſpondents. 


Caſe 219. 3 
(In Domo Procerum.) 


One ſeiſed of 

, gy Tags 4 HIS was an Appeal to the Houſe of Lords from 
being Ceftay an Order (a) made by the Barons of the Exchequer, 
enki tr by which they allowed the Reſpondents Plea to an In- 
deviſes them formation brought for eſtabliſhing ſeveral Charities given 
Lit, Re. by the Will of John Sutton out of ſome Lands in Suffolk 
mainder to wherein the Teſtator had only the Truſt or equitable In- 
ſecond Son tereſt, and out of the Chequer-Inn in Holborn, wherein he 
yg - had the legal Eſtate; all which Charities were to take 


no farther) Effect upon the Death of the Teſtator's Nephew Thomas 


e Dent Sutton without Iſſue Male of his Body. 
without Iſſue Male, then to a Charity. A. is Tenant in Tail until Iſſue born, ſaving as to 


the Truſt Eſtate. (a) Feb. 10. 7 Geo. 


The Plea to this Information was, That Thomas 
* Sutton the Teſtator's Nephew being Tenant in Tail 
* by the Will, had ſuffered a Common Recovery, and 
* thereby barred the Charities.” 


The Reſpondents claimed under the Recovery; the 

| Appellants under the Charities And the Queſtion 

was, whether this Will gave an Eſtate-Tail in the Pre- 
miſſes to Thomas Sutton the Teſtator's Nephew ? 


— * — — ——— — N +. 
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This Cale was argued at the Lords Bar, on Wed- 
neſday the 20th of December 1721, and on the Will 
was thus : 
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John Sutton the Teſtator, ſeiſed in Fee of the legal 


Eſtate of the (hequer- Inn in Holborn, and only of the 
2 Truſt 


—— OR WT r — . _ 
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Truft or equitable Eſtate of certain Lands in Suffolk, 
which he had formerly purchaſed in the Name of his 
Brother Thomas Sutton, and which on his {aid Brother's 
Death, had deſcended to his Son (the Teſtator's Ne- 
phew) Thomas Sutton, by Will dated Fuly 1696 charged 
all his Eſtate with the Payment of his Debts, and di- 
rected his Nephew and Truſtee Thomas Sutton, to con- 
vey his Suffolk Lands to the Uſe of his Will. Then he 
deviſed all his Lands in Suffolk, and the Chequer-Inn in 
Holbourn, to his Nephew Thomas Sutton for Life, and 
afterwards to the firſt Son, or Iſſue Male of his Body 
ſawfully to be begotten, and to the Heirs Male of the 
Body of ſuch firſt Son, Remainder to his {aid Nephew's 
{econd Son, and his Iſſue Male in Tail, (not carrying 
the Limitations over to his third or other Sons) and af- 
terwards came this Clauſe, (viz.) That immediately af- 
ter the Death of the Teſtator's Nephew Thomas Sutton 
without Iſue Male of his Body, the Premiſſes ſhould go 
to Truſtees for Charities, 
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4 
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Thomas Sutton the Nephew ſuffered a Recovery and 
died without Iſſue, upon which, whether the Recovery 


barred the Charities, was the Queſtion ? 
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For the Appellants it was urged, that it was moſt 
manifeſtly the Intention of the Teſtator, that his Ne- 
phew Thomas Sutton (who was obſerved not to be Heir 
at Law to the Teſtator) ſhould have no greater Eſtate 
in the Lands in Queſtion, than for Life only; and ac- 
cordingly the Eſtate was expreſly limited to him for 
and during the Term of his natural Life, with Remainders 
to his Sons as Purchaſers ; that it could not be pre- 
tended there were any Words in this Will, which could 
Poſſibly in a Deed have created an Eſtate-Tail in 
Thomas Sutton; if therefore any ſuch was created, 
it muſt be by Implication or Preſumption of the Te- 
ſtator's Intention, and not by the legal Importor Con- 


ſtruction 


Þ \ 
6 
a 
SLETE 
14 
hk 4 
} = » 
11. 
hh in 
1. 
#; 1 
* 
1 
4 
ti 
1 
11 
uch! 
* mn 
- The 
j 4: 
Tt 
1 hy 
9 
194 
WATT þ 
* 
1 
1. 
. 
1 
1 
1 
1 
14 
1 
1 
5 1 
1 
19 
j h 
9 4 ; 
i ; 
08: 19:31" 
x 1 
# 4 
39 {35 
* 1 
A! 
Wo 
1 
+: 3% 
"1 
*" 
mt! 
{1 
\ 
| 
1 
F 
114 
{ 
[1 
Fi: 8, 
11 1 
1 
mi : 
1 
e Fe 
11 
10 
F.4 ths 
{5 
ii 
1x 
0 
il 
439 7 
a bf if 
. 
1 
oy 
\ 
$3 
; 
1 
FM 
$1} 
1 
134, 437 
Kain 
1 
#3 
5 
£1 
Yes 
$3 
l 
1 
FH 
} 
f 
1 
io 
11 
' 
o be 
«4 
a 
1 
* 
14 
4 
1 
4 
i 3 
, : 
14 
114 
145 
1404 
| 7 
1 
UGH 
13 {4 
: Kt 
4 | 
it 
17 
ff 
: L 
1 
A 
) + 
4 |} 
111 
| 4 
16 
1 
: * 
* 
' +44 
1 
: 
£ 


RT 


756 Die Ferm. J. Michaelis 1721. 


ſtruction of the Words themſelves ; but ſuch an Impli- 

cation was molt directly —_— to the expreſs Decla- 

ration of the Teſtator in almoſt every Branch of the 

Will, as well as deſtructive of the Charities intended 

by him to be eſtabliſhed for ever. That the Will (parti- 
| cularly as to the Lands in Suffolk, the legal Eſtate where- 
1 of was veſted in the ſaid Thomas Sutton in Truſt for the 
Teſtator) was only a Direction and Appointment in 
what Manner the Truſtee ſhould convey his Eſtate, ſo 
as beſt to anſwer his Intention; and no Conveyance 
thereof having ever been made by the Truſtee purſuant 
to ſuch Direction expreſly given for that Purpole in the 
Will, the Truſt ſtill remained to be carried into Execu- 
tion by the Direction and Authority of a Court of E- 
quity, which it was hoped would be ſo done as to give 
an entire Effect to the Intention of the Teſtator ex- 
preſſed in the ſeveral Limitations contained in the Will; 
and not in ſuch a Manner as would put it in the Power 
of the Truſtee, who ought to have purſued the Te- 
ſtator's Direction in the Eſtabliſhment of the Charities, 
to deſtroy them at once, and thereby render uſeleſs and 
| ineffectual the greateſt Part of the Proviſions made by 
| the Will, 
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That this Caſe was to be compared to that of Mar- 

riage Articles for ſettling Lands on the Husband and 

9 Wife for their Lives, Remainder to the Heirs Male of 

1 the Body of the Husband by the Wife, where the Court 

f in ordering the Settlement would vary from the Words 

I of the Articles, and limit the Eſtate ſtrictly to the 

Husband for Life, and afterwards to the firſt and every 
other Son. 


Laſtly, That here were no Creditors or Purchaſers 
for a valuable Conſideration, who could be affected, 
were the Conſtruction contended for, to prevail. 


=7 1 


ct. 


1 
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I argued on the other Hand for the Reſpondents; 
This Caſe may be reduced to few Words, (viz.) one 
ſeiſed in Fee deviſes his Lands to his Nephew for Life, 
Remainder to his firſt and ſecond Son in Tail Male ſuc- 
ceſſively, without carrying the Limitations farther to 
his other Sons; and after his {aid Nephew's Death with- 
out Iſſue Male of his Body, then the Remainder over 
to Truſtees, for Charities. 


The Queſtion is, Whether the Nephew (who never 
had any Iſſue Male) by ſuffering this Recovery has barred 
theſe Charities? and I humbly apprehend that he has. 


Iwill begin 4 Notioribus, and from what every Body 
mult admit : If I deviſe an expreſs Eſtate to A. for Life, 
Remainder to the Heirs of his Body, it can be no 
Queſtion, but that 4. (notwithſtanding the expreſs 
Eſtate deviſed to him for Life) has yet an Eſtate- 
Tail veſted in himſelf; for it is a Rule to which every 
one mult ſubmit, that in all Conveyances by Deed or 


Will, where an Eſtate for Lite is limited with (a) Re- (#) Vide an- 


te Hayter 


mainder mediately or immediately to the Heirs (or Heirs yerfus Red, 


Male) of the Body 
veſts an Eſtate-Tail in ſuch Grantee or Deviſee, and 77ieve. 
the Words | Heirs, or Heirs Male of the Body] are Words 

of Limitation. | 


of the Grantee or Deviſee; this 24 C 


My next Step ſhall be to ſhew that if I deviſe Lands 
to A. for his Life, Remainder to the Ine Male of the 
Body of A. this is an Eſtate in Tail Male to A. becauſe 
the Word | Iſſue | takes in all Iſſue proceeding from 
the Body of A. though for ever ſo many Generations 
and to the lateſt Poſterity. 'This was determined by all 
the Judges in the Exchequer Chamber, in Lord Chief 
Juſtice Hale's Time, in the Cale of King verſus Melling, 

N 1 1 Vent. 


right verſus 
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De Term. J. Michaelis, 1721. 


1 Vent. 214, 225. 2 Lev. 58. Where one deviſing 
Lands to A. for Life, Remainder to his Iſſue Male by 
his ſecond Wife, it was adjudged an Eſtate-Tail in 
A. and that his Recovery barred all the Remainders. 


2dly, Where Lands are deviſed to A. for Life, and 
no expreſs Eſtate to his Iſſue or Iſſue Male, but it is 
only ſaid, in Caſe A. dies without Iſſue Male, then to 
B. in this Caſe by neceſlary Implication A. has an E- 
ſtate-Tail; becauſe though he has an expreſs Eſtate for 
Life, yet it is as fully expreſſed in the Will, that until 
A. dies without Iſſue Male, B. ſhall take nothing; and 


therefore for mere Neceſſity, the Iſſue Male of 4. after 


his Death muſt take the Lands; conſequently it is 
the ſame as if the Premiſſes were deviſed to 4. for 
Life, Remainder to the Iſſue Male of A. which makes 
an Eſtate-Tail in a Will to 4. in Cale he at that Time 
had no Iſſue Male. And for this T would beg leave 


to cite 9 Co. 127, 128, (Sundays Cale) where one 


| deviſed his Lands to his Son William, and if his 


Son William ſhould have no Iſſue Male, then to the 
Teſtator's next Son; this gave an Eſtate in Tail Male 
to William; ſo in 1 Vent. 230. Lord Chief Juſtice Hale 
ſays, that the Words [In Cafe 4. dies without Iſſue 
Male] give an Eſtate-Tail to 4. to which Purpoſe his 
Lordſhip there cites Burley's Cale; and in 1 Mod. 5 4. 
in Love and Windham's Cale, it is {aid by Chief Juſtice 
Kelynge, that in a Deviſe to A. for Life, and if A. die 
without Iſſue, then to B. theſe Words give 4. an E- 
ſtate-Tail. 


The next thing to be conſidered is, whether the Li- 
mitations interpoſed to the firſt and ſecond Son of the Ne- 
phew Thomas Sutton in Tail Male, make any Alteration 
in the Caſe? Now plainly they do not; for by Virtue 
of the Words | after the Death of the Teftator's Ne- 

4 phew 
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phew, n Iſſue Male of his Body] an Eſtate-Tail is 
created in A, and in Caſe he has Iſſue a Son, then that 
Eſtate which was before cloſed in him, ſhall open, to let 
in ſuch firſt Son to take. Thus was 7 ents Bowles's Caſe, 
11 Co. 80. where a Man in Conſideration of Marriage 
covenanted to ſtand ſeiſed of the Premiſſes, to the Ute 
of himſelf for Life, Remainder to the Uſe of the firſt 
Son of the Body of him and his Wife in Tail Male, 
Remainder to the {ſecond Son in Tail Male, Remainder 
to every other Son of that Marriage in Tail Male, Re- 
mainder to the Heirs of the Body of the Husband ; this 
was adjudged a veſted Eftate-Tail in the Husband, but 
that upon the Birth of a Son, the veſted Eſtate-Tail in 
the Husband would divide, and let in the Remainder 
in Tail to the Son. So in the principal Caſe, until the 
Teſtator's Nephew Thomas Sutton had a Son, and while 
this was a Contingent Remainder as to ſuch Son, the 


Eſtate-Tail veſted in the Father. 
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But beſides what I have mentioned, there is a Caſe 
exprels 1 in Point, (viz) that of (a) Langley verſus Bald- ho _ . 
win, referred out of Chancery to the Judges of the ante 59. 
Common Pleas, during the Time of the Lord Trevor's 


Preſiding in that Court, where there was a Devile to 00 


A. for Life without Waſte, with a Power for him to 0 
make a Jointure, Remainder to his firſt, ſecond, and ſo Wl 
to his ſixth Son, (and no farther) after which followed the 0 
lame Words as here, If 4. ſhould die without Iſſue Male | Wh 
of his Body, then to B. in Fee; and in that Cafe it was 09 


reſolved by all the Judges of . B. that there being no 

Limitation beyond the ſixth Son, and for that there 

might be a ſeventh, who was not intended to be ex- 101 

cluded, therefore to hos in the ſeventh and ſubſequent | 0 
; 
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Sons to take, (but {till to take as Iſſue and Heirs of 
the Body of 4. in Tail by Deſcent and not Purchaſe) 
the Court held the Words [in Cale A. ſhould die with- 
out Iſſue Male of his Body | did, in a Will, make an 
Eſtate- 
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(a) Ante 5 4. 


Eſtate-Tail. This was à ſolemn Caſe adjudged in the 
very Point, and liable to all the Objections which can 
be made to the preſent one, (vix) that there was an 


expreſs Eſtate for Life deviſed to A. not withſtanding 


which, theſe Words in Caſe 4. ſhould die without Iſſue 
Male | were adjudged to give him an Eftate-Tail. 


Four Lordſhips will give me Leave to obſerve, that 
there is an apparent Difference between this Cale of 
Baldwin and Langley, and that of (a) Bamfield and Po- 
pham, which is wrong reported in Salk. 236. for there 
the Deviſe was to 4. for Life, Remainder to his firſt, 
Tc. Sons in Tail Male ſucceſſively, extending to every 
Son that thereafter might be born of the Body of 4. 
(fo that if A. ſhould have had ever ſo many Sons, they 
all would have had a Poſhbility of taking) and then came 
the Words | and if A. ſhould die without Iſſue Male of 
his Body, then to B.] Here it was adjudged that theſe 
Words ſhould not make an Eſtate in Tail Male by Im- 
plication in 4. becauſe there was no Occaſion for ſuch 
Conſtruction, ſince every Iſſue Male might take by the 
Devile to all the Sons in Remainder, ſo that the Words 
in Caſe A. ſhould die without Iſſue Male | were to be 
intended ſuch Iſſue Male; and ſhould not, when vain- 
ly inferted, and when they could not operate or be of 
Uſe, merge and deſtroy an expreſs Eſtate for Life; but 
in the principal Caſe, theſe Words have their Ute, 
(viz,) to let in the Third and every other ſubſequent Son 
born to the Teſtator's Nephew Thomas Sutton, and there- 
fore ſhall make an Eſtate-Tail by Implication in him. 
Beſides, this Cafe is ſtill ſtronger from the particular 
penning of the Will, the whole Tenor whereot 
ſhews it to have been the Teſtator's Intent to give an 
Eſtate in Tail Male to Thomas Sutton the Nephew, it being 
{aid in one Part of the Will, that if the Nephew ſhould 
refuſe or omit, within a Year, to convey the Truſt E- 

4 ſtate 
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fans in the Suffolk Lands (the legal Eſtate of which 


he was entitled to as Heir to the Teſtator's Brother 
and Truſtee) to the Uſes in the Will mentioned, then 
the Gift to him the {aid Nephew, and the tet Male 
of his Body ſhould be void; which plainly ſhews that 
the Teſtator himſelf thought he had given the Premiſſes 
in Tail Male to his Nephew, by Words tantamount, 
or importing the ſame, as if given to him and the 
Heirs Male of his Body. 


Again, the Conditional Proviſo annexed to the De- 


viſe that he ſhould do no Waſte, is an Argument he in- 


rs him an Eſtate-Tail; for if the Teſtator had 
viven a bare Eſtate for Lifs he, of courſe, could not 
have done Waſte, but had been puniſhable for it by the 
next Remainder-man in Tail or Fee. Allo the other 
Provito that the Nephew ſhould not alien, or endeavour 
to alien, thews that the Teſtator intended him more than 
an Eſtate for Life, for otherwiſe he could not alien; 
but when the Teſtator recollected that he had given 0 
92 Eſtate-Tail by Virtue of which he had a Power to 
hee he thought it neceſſary to annex a Condition 


1 


which he might imagine a good one, and would really 


be 10, to reſtrain a Feoffment and (a) Diſcontinuance, 5 om 


4 
but not 2 Recovery. 


As for the Remainder to the Charity, that being ſub- 
ſequent to an Eſtate-Tail, was plainly at the Mercy of 
the Tenant in Tail to bay by a Recovery; for ſo are 

all Eſtates ſubſequent to an Intail, unleſs ſuch as are 
in the Crown, whether they belong to Charities, 
Infants or Feme Coverts; and if the Law were other- 
wiſe, the greateſt Inconvenience would follow, Per- 
petuities would be introduced, and it would become 
uſual in Settlements of great Eſtates, after a Limitation 
to all the Male Line, to give TO? to a Charity, by 
which Means a Perpetuity would be created, ſince none 

9 H would 
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would buy if the Charity could not be be barred. This 

(a) See this was the Cale of Sir (a) Gilbert Gerrard verſus Godfrey 

8 Woodward, where Sir Gilbert married one of the Co- 
heireſſes of Sir Thomas Spencer of Yarnton in the 
County of Oxford; but the Eſtate being veſted in Tru- 
ſtees for the Lady Gerrard in Tail, Remainder to 2 
Charity, Sir Gilbert and his Lady ſuffered a Recover 
to the Uſe of Sir Gilbert in Fee; and Sir Gilbert and his 
Wife afterwards dying without Iſſue, the Heir General, 
or Aſſignee of the Heir General of Sir Gilbert, brought 
a Bill in the Exchequer again the Truſtees and againſt 
the Charity, for a Conveyance of the Legal Eſtate, 
which the Court of Exchequer decreed accordingly, tho 
to the utter Defeating of the Charity. 
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As to the laſt Point in this Caſe, that of the Truſt 
of the Suffolk Lands, it has been objected that, being 
only a Truſt, a Creature of Equity, and a Direction 
by the Teſtator to convey this equitable Intereſt, ac- 
cording to the Limitations in the Will, Equity will 
mould it in ſuch a Manner, as beſt to preſerve the In- 
tentions of the Party, and have it ſo conveyed, as that 
the Nephew may never have it in his Power to bar 
either his own Sons or the Charity; that without Equi- 
ty, neither the Nephew nor any other can come at the 
legal Eſtate, and for Equity to afhft in deſtroying a Cha- 
rity is laid to be hard. That Equity muſt do ſome- 
thing to Aid the Will, is plain; for if a Convey- 
ance of the Truſt Eſtate were to be ordered in the 
very Words of the Will, ſuch Words, if in a Deed, 
will not convey an Eſtate-Tail to the Nephew, but 
there muſt be the Words | Heirs Male of the Body of 
the Nephew, | and this Will containing a Direction to 
convey, is inſiſted to be executory, and compared to 
Articles to ſettle Lands upon a Marriage on the Husband 
and Wife for their Lives, Remainder to the Heirs Male 
of the Body of the Husband by the Wife; in which 
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Cale 3 it has been adjudged, (and particularly i in hs great 


Caſe of (a) Trevor verſus Trevor) that when Equity is to ay. Ante 


order the Settlement, it will decree an Eſtate for Life © 
to the Husband, with Remainder to Truſtees to ſup- 
port contingent Remainders, Remainder to the firſt 
Son, Vc. in ſtrict Settlement, and not impower the 
Husband to break it the very Moment it is made, which 
in the principal Caſe is urged to be the ſtronger, as here 
is no Purchaſer or Creditor likely to ſuffer by ſuch Con- 


ſtruction. 


To which I anſwer, that were this the Caſe of Ar- 


ticles to ſettle Lands on Marriage on the Husband for 


Life, Remainder to the Heirs Male of the Body of the 
Man by the Woman, the Conſtruction Equity would 
put upon it, would be, to have the Lands ſettled (after 
an Eftate for Life to the Father) upon the firſt, Oc. 
Son of the Marriage; but there is a wide Eo 


betwx1t Articles nd a Will. A Will is the voluntary 
Act and Diſpoſition of the Party, but Articles of 


Marriage are made upon a valuable Conſideration. 
In caſe of Articles, two Parties are contracting toge- 
ther, and making a Bargain, and come to have an Ex- 
ecution thereof F mula which Circumſtances 
the Court-cannot do Juſtice, without going according to 
the Meaning of each Party. It is then a Thing in Fieri, 
and in its Nature perfectly executory ; but in cafe of a 
Deviſe, though of a Truſt, yet it is to be conſtrued by 
the {ame Rules as where an Eſtate is deviſed, elle it 
would breed the utmoſt Confuſion, none would know 
how to adviſe, or what Opinion to give on Wills, 
where very often the Truſt Eſtate is out of the 8 
lor; it would be ſtrangely inconvenient if the Deviſee 
under the ſame Will, by the ſame Words, and in the 
lame Clauſe too, ſhall at Law be Tenant in Tail, and in 
Equity conſtrued to be Tenant for Life only. 


With 
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With regard to the directing Clauſe in the Will, that 
the Truſtees ſhould convey, that can be no Handle for 
a Court of Equity to make a different Conſtruction of 
a Deviſe of a Truſt, than it would of a Devile of 
an Eſtate ; for every Deviſe of a Truſt implies a Direc- 
tion to the Truſtees to convey the Premiſſes in Manner 
as the Will diſpoſes, Et expreſſio corum que tacite inſunt 
nihil operatur ; and as the Remainder in Fee to the Cha. 
rities, is admitted to be well barred with reſpect to 
the Chequer-Inn, wherein the Teſtator had a legal Eſtate, 
ſo was it intended by him that both ſhould go and be 
enjoyed together. In the Caſe of Bale and Coleman (a) 
decreed by Lord Harcourt in 17 11, where a Man deviſed 
his Lands to Truſtees for Payment of his Debts and 
Legacies, and after {uch Debts and Legacies paid, the 
Truſtees were directed by the Will to convey the Pre- 
miſſes to 4. for Life, with Power to make Leaſes for 
99 Years, Remainder to the Heirs Male of his Body, 
though this was but a Truſt and a Direction to convey, 
and though the Queſtion aroſe upon a Will, and an 
expreſs Eſtate was given to 4. for his Life, with Power 
to make Leaſes for 99 Years; yet was it decreed, that 
an Eſtate- Tail paſſed by the Will to 4. And in this Caſe 
the Court having taken a Diverſity between a Direction 
by a Will to convey and Articles in Conſideration of 
Marriage, held that in the latter Caſe only, Equity, 
which was to execute the Articles between the contend- 
ing Parties, would go according to their Meaning and 
Intention, without having a ſtrict Regard to the Words. 


Upon the whole, For theſe Reaſons, and in 
regard to ſo many and great Authorities, the Reverſing 


of which would ſhake the Titles of many Subjects of 


this Kingdom, I am to pray your Lordſhips that the 
Order of the Court of Exchequer may be athrmed. 


3 Where- 
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Whereupon, after the withdrawing of the Counſel 


quer- Inn wherein the Teſtator Sutton had a legal Eſtate, 


the Recovery was clearly good, and barred the Charities | 


But with regard to the Truſt Eftate in the Suffolk 
Lands, and which the Will directed ſhould be ſettled to 
the ſame Uſes as the Chequer-Inn was deviſed, ſome of 
their Lordſhips doubted, that there being a Direction 
for the Truſtees to convey, this gave a Handle to a 
Court of Equity to interpoſe, and if the Court 


was to interpoſe, it was fit and reaſonable to help the 
Intention of the Party, which was but imperfectly ex- 


preſſed in the Will; that this Aſſiſtance ſhould be given 
in reſpect to the Remainder limited to the firſt and ſe- 
cond Sons of the Teſtator's Nephew Thomas Sutton, by 
ordering an Eſtate to Truſtees during the Life of the 
Nephew, and ſo to put it out of his Power to bar 
theſe Remainders to the firſt and ſecond Son; that none 
could blame the doing of this, which was an apparent 
Compliance with the Teſtator's Intent; and as the Cha- 
rities were intended to take Effect in caſe only the Ne- 
phew ſhould die without Iſſue Male, it would be equal- 
ly juit to preſerve and aſſiſt ſuch Intention by limiting 
a Remainder to every other of the Sons of Thomas Sut- 


ton the Nephew as to the Truſt Eſtate, and then a Re- 


mainder to the Charities. 


But other Lords diftered, being of Opinion that 
Equity, as to Limitations of Eſtates or Truſts of Eſtates, 
ought Sequi legem, and that were it otherwiſe, it would 
be highly inconvenient, and occaſion the greateſt Un- 
certainty, and moſt precarious Determinations of Pro- 


perty ; particularly the Lord Harcourt cited the following 


Expreſſion of Mr. Juſtice Twiſden, who, when a Matter 
was preſſed in Behalt of a Charity that he thought to 


91 he 


from the Bar, all the Lords agreed, that as to the Che- 
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Caſe 220, 


Lord Mac- 
clesfield. 


An Execu- 
tor bring- 
ing a Sci. Fa. 
to revive 

a Decree, 
muſt ſhew 


be againſt Law, replied, I like Charity well, but will not 
ſteal Leather to make poor Men Shoes. 


However, ſome of the Law-Lords diftering in Opinion, 
the Biſhops made a Majority for reverſing the Order 
of the Court of Exchequer as to the whole, which 
was thought not to be very miſchievous, as the Order 
of that Court was but to allow the Plea, and conſe. 
quently the Reverſal thereof did only put the Reſpon- 
dents to anſwer over, without determining the Right 
any ways againſt them *. N 


 Comber's Caſe. 


HE Plaintiff brought a Sci. Fa. to revive an old 


Decree obtained againſt the Defendant by the 
Plaintiff's Teſtator about 2 3 Years ſince. 


'The 


he has proved the Will; and there being Bona Notabilia in divers Dioceſes, if he ſhews 
Proof of the Will in the Spiritual Court of one of the Ordinaries, this is not good; but in 
ſuch Caſe the Proof muſt be in the Court of the Archbiſhop, | 


* In Conſequence of this Order made by the Houſe of Lords the 
Defendants anſwered, and on the 29th of January 1732, the Cauſe by 


the Name of the Attorney General verſus Young & al. (Payman being 


then dead) came on in the Exchequer, where the Barons decreed, that 
the Recovery ſuffered by the Teſtator's Nephew Thomas Sutton of the 
Truſt Eſtate was void, the fame being contrary to the Truſt created by 
the Will of John Sutton, and for that there had not been any Convey- 
ance of the ſaid Premiſſes to Truſtees purſuant to the Directions in the 
ſaid John Sutton's Will, and that the Defendants ſhould convey to the 
Truſtees for the Charity, and awarded a perpetual Injunction to quiet 
them in the Poſſeſſion. 

With reſpect to the Chequer- Inn, the Court retained the Information, 
with Liberty to either of the Parties to aſcertain their Title by Trial 
at Law; upon which the Sattons (who claimed under the Recovery) 
brought their Ejectment in the Court of Exchequer, which was tried in 
Hillary Vacation 1735, and the Jury found a ſpecial Verdict, viz. the 
ſaid John Sutton's Will, and all Facts neceſſary to bring the Matter of 
Law before the Court; and in Eaſter Term 1737, the Special Verdict 
was argued ; in the Term following the Court gave Judgment for the 
Leſſors of the Plaintiff, being of Opinion that Thomas Sutton the Ne- 
phew took an Eſtate-Tail in the Chegquer-1nn, and on the 22d of ui! 
1737 the Court ordered the Tenants to attorn, Cc. to the Suttons. 


I 
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The Deſgndant pleaded in Bar to the Sci. Fa. that the 
Plaintiff's Teſtator after he had recovered this Decree 
lived 15 Years in the ſame Town with the Defendant, 
and never asked him for the Money; but on the con- 
trary told him that he ſhould never be troubled for it, 
and that he acquitted him thereof, (without ſuggeſting 
any Deed or Writing for that Purpoſe.) Alſo the De- 
fendant farther pleaded, that the Plaintiff in the origi- 
nal Cauſe (who appeared by the Sci. Fa. to be ſince 
dead) died poſſeſſed of Bona Notabilia in two Dioceſes 
within the Province of Canterbury, viz, in thoſe of Chi- 
cheſter and London; and that the Executor having 
proved this Will only in the Archdeaconry of Surry, 
{ach Probate was void, and that therefore he ought not 
tobe admitted to ſue. 


It was argued for the Plea, that though an Executor 
might releaſe before Probate, yet he could not ſue; and 
that the (a) Courts of Law or Equity took no Judicial (e) 74. at: 
. 5 . 5 the Caſe of 
Notice of any Executor until he had proved the Will, for Hanoi 
which Reaſon, if an Executor ſhould die before Pro- . 
bate, leaving an Executor, this Executor would not be _ 
{o to the firſt Teſtator; but an Adminiſtration muſt 
be granted de Bonis non, Nc. Whereas if the firſt Exe- 
cutor had proved the Will, then his Executor would 
have repreſented the firſt Teſtator; and that if the 
Will was not duly proved now, in all Likelihood it ne- 
ver would; for this being a Sci. Fa. to have an Execu- 
tion of a Decree, here was to be no Bill; but after re- 
viving the Suit the common Proceſs would iſſue for the 
Execution of the Decree. _ 


Lord Chancellor : If this had been an Adminiſtration 
granted by the Archdeacon or Ordinary where there 
were Bona Notabilia in divers Dioceſes, the Adminiſtra- 
tion 


„ 


2 — 
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| — 


tion had been merely void; for the Adminiſtrator re- 
ceives his Right entirely from the Adminiſtration, but 
the Right of the Executor is derived from the Will, 
and not from the Probate, as appears from an Execu- 
tor's having Power to releaſe or aſſign any Part of the 
Perſonal Eſtate before Probate z and a Defendant at Law 
cannot plead to any Action brought by an Executor, that 
the Plaintiff has not proved the Will; though it is true 
he may demur, if the Plaintiff does not in his Decla- 
ration ſhew the Probate. | 


However, let not the Plaintiff in this Sci. Fa. proceed 
any farther in his Suit without ſhewing the Defendant 
4 ſufficient Probate of the Will, and without the far- 
ther Leave of the Court, in reſpect of the Staleneſs of 
the Demand. | 


hen 


ca 221. Middleton verſus Lord Onflew & al. 


At the Rolls, 5 
2 NE Mr. Hockenel married one of the Daughters and 
of the Wife Coheirs of Mr. Middleton without the Conlent or 
an er 


Truſtes, Privity of her Relations, and being much in Debt, 


a or abſconded in privileged Places, for fear of his Credi- 
to OmNpQo- | " 2 * | 
ftion with tors, but being a young Gentleman in Hopes of ſome 


the Hu Employment, and his Wife entitled to a Portion of 
band's Cre- b "TY 
ditors, the about 5 or 6000 J. in the Hands of her Truſtees, ſhe © 


Court orders with her Truſtees petitioned the Maſter of the Rolls, that 
Part of the | 


Truſt Mo- they might make Propoſals to Mr. Hockenel's Creditors 


Ref ho touching the Compoſition of his Debts, and that there- 


Creditors upon the Truſtees might be at Liberty to apply any Sum 


2 o not exceeding 500 l. for that Purpoſe; and Mrs. Hocke- 
228 nel the Wife being in Court, conſented that the Truſtees 

111 ot the | | 
Debts, any 1 | Jhould 
private 


Notes, &c, taken by any of the Creditors for Part of their Debts, beſides their Share with 
the reſt of the Creditors, will be ſet aſide. 
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mould diſpoſe of 500 J. of her Portion for the Purpoſes 


aforeſaid. 8 


Several of the Creditors (to the Number af about 
Fifty) ſigned the Deed of Compoſition to take 7 3. 6 d. 
in the Pound; but about Seven of the Creditors (being 
the Remainder of them) delayed the Execution of the 
Deed of Compoſition until the laſt Day, and then exe- 
cuted it; but at the ſame Time took Notes and Bonds 
from Mr. Hockenel, to pay the reſt of the Money at a 
future Day, ſome of which were poſtdated, and bore 
Date after the Deed of Compoſition, ſome made to 
other Perſons in Truſt, and others made payable to the 
Creditors or Order by way of Promiſſory Notes; and 
in the Deed of Compoſition, the Petition and the 
Order of Court were recited. 


And now Mrs. Hockenel and her Truſtees petitioned 
the Maſter of the Rolls, that the Creditors might deliver 
up and diſcharge all theſe Securities, 


Cur': I ſhould not, nor indeed could I compel any 
honeſt Creditor to compound his Debt; but when they 
have compounded and agreed to accept of 7 s. 6 d. per 
Pound, and by Suggeſtions that Mr. Hockenel was to 
have his Liberty, have induced the Court to give way, 
and the Wife to conſent that Part of her Portion, which 
was not before liable to theſe Debts, ſhould be applied 
to this Purpoſe, and have prevailed upon the Truſtees 
to give away Part of the Portion to the Creditors, and 
afterwards, on the laſt Day mentioned in the Deed of 
Compolition (which provided that the whole Deed 
ſhould be void unleſs ſealed by all the (Creditors by 
luch a particular Time) have come in to take Advan- 
tage of the Neceſſities of the Husband, and to gain theſe 
underhand Securities; as they thereby defeat the In- 
tent of the Order of Court authorizing the Truſtees 
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to compound ; as they diſappoint the Wife, who, in 
Hopes of her Husband's Liberty, conſented that Part 
of her Portion ſhould be applied to the Diſcharge of 
his Debts, and as they fruſtrate the Intention of the 
Truſtees, who in Confidence of the Husband's having 
his Liberty, have paid away Part of the Portion to- 
wards the Debts; this underhand Dealing of the Cre. 
ditors is a Fraud on the Wife, on the Truſtees, and on 
the Court ; for which Reaſon let all ſuch Securities be 
ſet aſide and delivered up by the Creditors to the Huſ- 


band Mr. Hockenel. 


3 Hawkins verſus Holmes. 

clesfield. 

8 HE Plaintiff agreed with the Defendant to ſell 
wichhisown 1 him a Houle for 640 J. and by Conſent of both 
Hand for Parties an Attorney was employed to make a Draught 
ling an E. Of the Conveyance; which the Attorney accord- 


ſtate; this 
not a Sign- 
ing to take 
it out of the 
Statute of 


ingly prepared and ſent to the Defendant, who 
made ſeveral Alterations therein, and delivered it back 
to the Attorney to be ingroſſed; whereupon a Time was 


Frauds, tho appointed for the Plaintiff and Defendant to meet at a 


the Seller . 3 
"4 Tavern to execute the Writings, and for the Latter to 


executed the pay the Money. 


Conveyance, 
and cauſed it to be regiſtred. 


The Plaintiff and his Attorney came to the Tavern, 
where the Plaintift executed the Writings, and having 
got the Conveyance regiſtred (the Houſe being in Mid- 
dleſex) brought this Bill againſt the Defendant to com- 
pel him to pay the Purchale Money. 


As to ſuch Part of the Bill, as ſought to compel the 
Detendant to accept the Purchaſe and pay the Money, 
the Defendant pleaded the Statute of Frauds and Per- 
juries, and aid, < That neither he, nor any by him 

1 « lawfully 


| 
N 
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« lawfully authorized, ſigned any | Writing, _ Agrees 
« ment, Memorandum or Note in Relation to this 


« Purchaſe, or whereby the Defendant any ways agreed 
© thereto.” 
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For the Plaintiff it was objected, that the Defen- 
dant's Altering the Draught with his own Hand, was as 
a Signing, it not being material to what Part of the 
Draught he had ſet his Hand, and in this Caſe the 
Contract muſt be looked upon as carried into Execution, 
the Plaintiff having executed the Deeds of Convey- 
ance, and regiſtred them in the proper Office. 


To which it was anſwered, that the Statute requires 
that the Party, or ſome Perſon by him lawfully au- 
thorized, ſhould ſign the Writing; and though the De- 
fendant had altered the Draught with his own Hand, 
yet this could not be called a Signing ; that the Statute 
requires Signing as a material Circumſtance, which is 
not to be diſpenſed with in Equity, any more than at 
Law; that if the Defendant had himſelf wrote over 
the whole Deed with his own Hand, without ſigning 
it, this had not been ſufficient, for the Statute has 
made Signing abſolutely Neceſlary for the Completion 
of the Contract; for which Purpoſe I cited the Cale of 
* Ithel verſus Potter. 
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Lord Chancellor: Unleſs in ſome particular Caſes where 
there has been an Execution of the Contract by entring 
upon and improving the Premiſſes, the Party's Signing 
the Agreement is ablolutely neceſſary for the Compleat- 
ing of it; and to put a different Conſtruction upon the 
Act, would be to repeal it; as to what has been inſiſted 
upon in Relation to the Plaintiff the Vendor's executing 

and regiſtring the Deeds, this indeed looks artful on the 
| e 
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* Determined at the Rolls, Tin. 1719. on the very ſame Point. 
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Plaintiff's Side, but is all of it immaterial, with Re- 
ſpect to the Defendant, to whom the other could not 
convey or veſt an Eſtate in him againſt his Will: 
It is true, the Plaintiff's having regiſtred the Convey- 
ance may put a Difficulty on him how to get back 
the Eſtate; but it being his own doing, and with a 
Deſign to faſten the Eſtate on the Defendant, he muſt 
thank himſelf for it. 


His Lordſhip moreover laid a Streſs on what the De- 
fendant mentioned in the anſwering Part, wherein it 
was {worn that it had been agreed between- the Plain- 
tiff and the Defendant, that the latter might be off at 
any Time, on paying the Charge of preparing the Wri- 
ting, which the Defendant ſaid he was willing to do. 
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Herbert & al verſus The Dean and Git 123. 
Chapter of Weſtminſter and Dr. Bro- 
derick, & econtra. 
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2 25 the Plague which hen: in the Year 
1625, the Church-yard of St. Margaret s Weſt- 


minſter not being large enough to bury the dead Pariſhi- 
oners, the Inhabitants of that Part of the Pariſh; 
which now reſorts to the new Chapel built there, oath 
tioned the Dean and Chapter of Weſtminſter (who were 
Lords of the Manor) to grant them a waſte Piece of 
Ground to bury their Dead, which accordingly the Dean 
and Chapter did under thaw Seals, and it was ſolemnly 
conſecrated ; afterwards theſe Inhabitants were at the 
Charge of building a Chapel there, having firſt — 
a Royal Licence for that Purpoſe. The Veſtry 

and Chapel-Wardens had ever ſince the ee I = * 
elected the Miniſters who were to preach there; but now 
the Dean and Chapter of Weſtminſter claimed a Right to 
name the Miniſter who thould preach and do Divine 
Service in this Chapel. 


On a Bill brought to ſettle the Right of nominating 
the Parſon of this Chapel; and on a Motion by the 
9 I. Defendants 


Ct o 
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Defendants that the Plaintiffs might produce the Veſtry- 

Books before a Maſter, for the Defendants if they pleaſed 
to take Copies; it was objected, that the Plaintiffs ought 
not to be ordered to produce their Evidence; for that this 
Caſe. was not like that of a Lord of a Manor produ- 
cing his Court-Rolls to the Tenant, becauſe the Lord, 
as to the Court-Rolls, is 4 Truſtee for the Tenant; 
whereas one, not a Tenant, cannot oblige the Lord to 
produce his Court-Rolls; and here the Dean and Chap- 
ter are Strangers. 


Lord Chancellor: When the Dean and Chapter gare 
ES this Ground, they did not reſerve any Power to nomi- 
a Church, nate the Preacher; and the Inhabitants of the Cha- 


did original- ., A ay DN, 
iy enticfe the Pelry Were at the Expence of building the Chapel, 
Patron to Now the Building and (4) Endowing of the Chutch, 
hog: nth was what at Common Law N entitled the Pa- 


pres 8 tron to the Patronage; here the In abitants built the 
Right to no- Chapel, and (as appears) by the Pew-Money have endowed 
—— l reaſonable to ſay that the Dean and Chap- 
to every ter, as Parſon appropriate, have a Right to ſupply every 
Chayel Chapel built within the Pariſh with a Preacher; it 


within the 


Pariſh; it would be an Expence and Hardſhip upon them to be 
3 ie obliged ſo to do; neither ought it to be at their Elec- 
be ſhould be tion to ſupply it: For ſuppoſe I build a Chapel in my 


hunch Houſe for myſelf, the Parſon is not bound to provide 

ought it e for it; or ſuppoſe I build a Chapel in my Houſe for my- 
t MS E— - | z mu | | 

lecton. One {elf or my next Neighbour, can the Parſon Name one 


may build a to preach there? I think not; and it will make no 
private Cha- 17 | 5 3 8 

pel for him- Alteration, if the Chapel which I build in my own 
{elf and Ea. Ground, be intended for the Uſe of twenty Neighbours 
mily, or for ucts 


himſelf and beſides my own Family. 


Neighbours, FD Eng. .J-w6 R * 
or for himſelf and twenty Neighbours, and this will not give the Parſon a Right to nominate 
a Preacher there. (a) I Inſt. 17,6, 119. 6. | T7 


As to the Motion, that the Phaintiffs ſhould pro- 
Aduce the Veſtry-Books before a Maſter, ſince they in 


their 
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their Anſwer to the Croſs Bill refer thereto, and by 
that Means make them Part of their Anſwer, refer- 
ring to them (as it is ſaid) for Fear of a Miſtake ; for 
that Reaſon the Court oupht to let the Defendants ſee 
them; otherwiſe there would be no relying upon the 
Anſwer of thoſe who are thus guarding themſelves by 
References for fear of a Miſtake, and to avoid Excep- 
tions to their Anſwer : Wherefore, for that the Plain- 
tiffs, who are bound to hear their Cauſe in a ſhort 
Time, have the Favour and Aid of the Court by an 
Injunction, and to the Intent that the Cauſe may come 
more fully before the Court at the Hearing, let them 
bring the Veſtry-Books before the Maſter, and the 
Defendants who are Plaintifls in the Croſs Cauſe, it 
they pleaſe, take Copies, 
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But (a) afterwards on the Hearing, the Court de- () 1 March 
creed that the Right of Nomination of the Miniſter did 9 
belong to the Dean and Chapter. 
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7 . fel | Caſe 224. 
Coleman verius Winch, U lle 
| 39 Th: Tc clesfield. 
Seiſed in Fee of Lands makes a Mortgage to B. for ue — 


100 J. and afterwards borrows 100 J. more of B. gages to A. 
upon Bond, and dies; the Heir at Law conveys the In- nd bin 


wards binds 


heritance and Equity of Redemption of the Premiſſes bimſelf and 
to Truſtees, in Truſt for Payment of all the Bond and ee 75 
simple Contract Debts of his Father equally; after which and dies; if 
the Truſtees bring their Bill to redeem B. who inſiſts on nw 


SONS: comes to re- 
being paid his Debt by Bond, as well as that by Mort- _— this 
25 ee : 3 | ortgage, 

gage; and for the Mortgagee it was objected, 1 
ID | i i the Bond- 

Debt as well as the Mortgage; but if the Heir aſſigns the Equity of Redemption to 4 

who brings his Bill to redeem, he ſhall pay the Mortgage only, and not the Bonßc. 
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Firſt, That as he had the Eſtate at Law abſolutely, 
and the Truſtees could not come at it without the In- 
terpoſition of Equity, it ſeemed not agreeable to Rea- 

| dee — ſon, 
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ſon, that he ſhould be hindered by this Court from re: 
ceiving what was due to him by Bond as well as by 
Mortgage, the former being as juſt a Debt, and as 
much due in Conſcience as the latter. 


_ Secondly, That if the Heir had brought a Bill to redeem 
the Mortgage, it was plain he muſt have paid as well 
the Bond-Debt as that by Mortgage ; and if the Heir 
muſt have paid it, why ſhould any one claiming under 
him, be in a better Condition than he himſelf? 


Lord Chancellor: The Bond of the Anceſtor, wherein 
the Heir is bound, becomes upon the Anceſtor's Death 
the Heir's own Debt, for which he is ſuable in the 
Debet and Detinet; and therefore if he comes to re- 
deem the Mortgage made by his Anceſtor, he mult pay 
the Debt by Bond, as well as that by Mortgage; but 
though this be the Debt of the Heir, it cannot be ſaid 


So if one to be due from the Heir's Aſſignee, the Bond being no 
poſſeſſed of 


a Term for Lien upon the Land; which appears moſt plainly, in that 


Years,mort- it was no Lien on the Land, even againſt the * Mort- 
gages it to A, 


and after- gagor himſelf, who happened to be indebted to the ſame 
wards Perſon by Mortgage and by Bond. Suppoſe one be in- 


comes in- 


debted by debted to A. by Mortgage of a Term for Years, and al- 
dug e ©” ſo indebted to him by Bond; if on the Death of the 
and dies, the Mortgagor, his Executor brings a Bill to redeem the 


Executors 


ſhall not re- Mor gage 


deem with- ; my 
out paying as well the Note as the Mortgage; ſecus if any Creditor of the Teſtator brings 


his Bill to redeem. 


* ure tamen; for in the Caſe of Baxter verſus Manning, 1 Vern. 244. 

It was decreed by Lord Keeper North, that where the Mortgagee lent 
more Money to the Mortgagor on Bond, the Mortgagor ſhould not redeem 
without paying the Bond-Debt as well as the Mortgage; and yet in the 
Caſe of Challis verſus Casborn, Precedents in Chancery 407, it was laid 
down by Counſel for a Rule, and agreed to by Lord Cowper, that the 
Mortgagor hinifelf is in ſuch Caſe to be let into a Redemption upon 
Payment of the Mortgage Money only; tho? poſſibly there may be ſome 
Difference, as to the Rule of the Court, between a Mortgagor's coming 
to redeem and a Mortgagee's bringing his Bill to forecloſe. 


o 
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Mortgage, he muſt pay both; but if the Executor aſ- 
ſigns over the Equity of Redemptiofi of the mortgaged 
Term, and the Aſſignee of the Executor brings a Bill 
to redeem, he ſhall only pay the Mortgage Money. 80 
if the Teſtator being poſſeſſed of a Term mortgages it 

to 4. and becomes alſo indebted to 4: by Simple Con- 
tract and dies, his Executor bringing a Bill to redeem, 
ſhall pay both the Mortgage and the Debt by Simple 
Contract, becauſe the very Equity of Redemption is 
Aſſets to pay Simple-Contract Debts ; but if any Cres 
ditor of the Teſtator brings a Bill to redeem this Mort- 
gage, he ſhall pay only the Mortgage. 


Lord Chancellor farther ſaid, that the Law of England, 
in Suits againſt Heirs, imitated the Civil Law; where 
an Heir ſued by a Bond-Creditor is ſued as for his own 
Debt in the Debet and Detinet, and is prima facie ſup- 
poſed to have Aſſets, but that the Heir might diſ- 
charge himſelf by ſaying, that at the Time of the Writ 
brought he had no Aſſets, or if he has Aſſets de- 
ſcended, may ſhew thoſe Aſſets, of which the Plain- 
tiff may, if he pleaſes, take Judgment; and that in 
Caſe the Heir had aliened before Action brought, 
though at Law there was no Remedy againſt him, yet 

in Equity he was reſponſible for the Value of the Land 
aliened ; but now the Heir is made liable at Law (a) 0 a) By 3 & 


for the Value of the Aſſets he has aliened. — 17 a 
 Savile verſus Blacket. 19 2 
: Lord Mac- 

3 clesfield. 


Settlement of Lands was made to the Uſe of 4. Tenant for 
tor 99 Years, if he ſhould ſo long live, Remain- 99 * 3 1 
der to Truſtees during the Life of 4. Oc. Remainder 


live, with _ 
over, with a Power to A. to charge the Lands with di- * 
| 9 M p vers Premiſſes 


with Sums 
of Mone 


| y, Joins in ſuffering a Recovery, and declares the Uſes thereof; this extinguiſtes 
the Power of charging the Eſtate. | 


i 
: 
1 
| 
| 
Þ 
| 
14 
+1 
1 
| 
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vers Sums of Money. 4, the Truſtees and the Re- 
mainder-man in Tail join in ſuffering a Recovery, and 
declaring new Uſes thereof, viz. to the Uſe of A. for 
Life, with Remainder over. 


Vn 


Lord Chancellor. This joining of 4. in making the new 
Settlement without reſerving a Power to charge the 
Premiſſes with the {aid Money, has deſtroyed that Power 
which 4. had of charging; for the contrary Conſtruc- 
tion would enable him to defeat his own Grant. . 


8 There are two Sorts of Powers, one annexed to 
Ween I A 
Powers an- the Eſtate, as a Power to make Leaſes, Oc. which is 
_ o * deſtroyed by parting with the Eſtate; another which 
fk as new - may be termed collateral to the Eſtate, as this Power 
collateral . . . . 5 . 

5 of charging it with Money; and this laſt A. would have 


firſt pas had, tho' he ſhould have ſurvived the Term of 99 Vears; 
with the - for ſtill he might have charged the Premiſſes therewith ; 
ſecond not. ſo might he have done, though he had aſſigned over 
the Term; but having joined in the new Settlement, 
he muſt not now derogate from his own Act, or undo 


what he has done before. 


One deviſes Then another Queſtion aroſe upon the Will of 4. 

„r Fund, Whereby he had bequeathed 1000 J. to I. S. out of theſe 

which fails, Lands; and it was inſiſted, that though this might not 

whet!erzii® be good as a Charge, it ſhould nevertheleſs take Effect asa 

penn __ Legacy, which was not hurt by making an additional 

be 2 out Security for it; and therefore if one ſhould grant an 

N ber. Annuity out of the Manor of Dale, to which he had 
onal Eſtate, 4 : 

no Title, though this could not operate as a Charge 

upon the Manor, yet would it be good as a Grant of 

an Annuity to charge the Perſon; for that the main In- 

tent of the Teſtator being to give this Legacy to J. S. 

the Legatee ſhould have it.one way or another, either 

out of the Land or perſonal Eſtate. 


- Lord 


* 
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Lord Chancellor: Here is a particular Proviſion for this 
Legacy of 10001, Now it is poſſible for a Legacy to 
be charged in ſuch a Manner upon a certain Fund, as 
that upon its Failing, the Legacy {hall be loſt. It is 
material, that this Bequeſt is grounded upon a Power, 
and may be thought no more than the Execution of 
that Power, which, if void, muſt of courſe be a void 
Bequeſt alſo. It is likewiſe obſervable, that the Will 
gives the Reſidue to the Teſtator's eldeſt Son: So that 
to make this Legacy good, the Child who is the Lega- 
tee, and otherwiſe provided for, mult take it away 
from another Child, and what makes it {till harder 
in the principal Cafe is, that the Legacy would by this 
Means be taken away from an Heir, in order to be given 
to a younger Child. A Charge upon Land ſeems not 
to be ſo ſtrong as a Gift of a Legacy. 


But at length it weighed with the Court, that the 
Value of this Land was ſo conſiderable as to amount to 
1000 l. per Ann. and the Deſign appeared to be, to leave 
the younger Child the two ſeveral Sums of 1000 J. 
one charged by expreſs Words upon the perſonal Eſtate, 
and the other upon the Land; his Lordſhip ſaying, That 
if a Legacy was given to F. S. to be paid out of ſuch a 
particular Debt, and there ſhould not appear to be any 
ſuch Debt, or the Fund fail, ſtill the Legacy ought to 
be paid, and the Failing of the (a) Modus appointed for ( Vid. 
Payment ſhould not defeat the Legacy itſelf. n . 


Trott 
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Caſe 26 Frott verſus Dawſon, & econtra. 


A. is a HE Plaintiff was a Truſtee for one Archdale, as 
Truſtee for 


B. as to an to an Eighth of the Proprietorſhip of the Pro- 
Eftate. 4. vince of Carolina, and was put to great Trouble and 


lays out 


Money in Charge in relation to the Affairs of the Province. 


be Tue This Buſineſs, Charge and Trouble was all undergone 


Eſtate; af. during ſuch Time as Archdale was the Ceſtui que Truſt, 
ry — cx and afterwards Archdale afligned his Intereſt to the De- 
the Truſt fendant, who, being ſued by the Plaintiff Trott for the 
hes Bin Money expended by him in relation to the Premiſſes, 
3 brought his Croſs Bill againſt the Plaintiff the Truſtee, 
veyance R X | . 
the Efate; in order to compel him to convey over the Truſt Eſtate 
C. all hove by thi Defendant, who, as was inſiſted, ought not to 
ance until allow for any of this Charge and Trouble, which was all 
4.is paid al upon the Credit of Archdale. 
is Money | 5 ts 
by him ex- 


Lord Chancellor : Dawſon the Aſſignee of Archaale 
cannot be in a better Cale than Archdale, under whom 
he claims; wherefore as Archdale would not have had 
the Aſſiſtance of a Court of Equity, without paying 
for the Charge and Trouble which Trott had been at 
in relation to this Truſt : So by a Parity of Reaſon the 
Defendant Dawſon, as claiming under Archdale, mult 
do the ſame Thing, which it was incumbent upon Arch 
dale to have done. ; 


Beuger 
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Benger verſus Drew. Caſe 225. 
Lord Mac- 
clesfield. 


OME Copyhold Lands held of a Weſt Country where in « 


Manor were granted by Copy to the Husband and Grant of = 
: A 0 "OY | \ pyhold 
Wife and J. S. for their ſeveral Lives ſucceſſive, and for three 


by the Copy it appeared that the Fine paid to the Lord Eve 2. 


to the Huſ- 
of the Manor was the Money of the Husband and band and 
Wiſe | Wife and a 
: , third Perſon, 
| the Fine 


was mentioned to be paid by the Husband and Wife: This, there being no full Evidence to 
the contrary, made the third Perſon only a Truſtee for the Husband and Wife, and the 
Survivor of them, 


Lord Chancellor: This third Perſon (J. S.) named 
in the Grant is in Equity to be intended but as a Tru- 
ſtee for the Husband and Wife, and the Survivor of 
them, by whom the Purchaſe Money was advanced, 
and it being mentioned in the Copy that the Fine was 
paid by the Husband and Wife, is ſtrong Exidence of 
the Fact's being ſo; which though the Court will not 
look upon as concluſive, yet any Evidence given to con- 
tradict it, ought, in ,order to prevail, to be very clear 


and full. 


Wood verſus Story and Bell. + +... Os 2at 
| | Lord Mac- 


HE Defendant Story was a Quaker, and of ſo eld. 


tender a Conſcience, that he could not prevail Abe Court 
allowed a 


with himſelf either to {wear or affirm. The Plaintiff Quaker to 
brought a groundleſs Bill againſt him to be relieved u 
touching the Sum of 441. 2 s. for two Shares in the without 
Penfikuanian Company, of which two Shares the Plain- A 
tiff was Purchaſer ; but it appeared that the other De- 1 
fendant Bell ſold theſe Shares to the Plaintiff, and re- d fifbless 
ceived of him the Purchaſe Money. a 

N The 


- 


— — 
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The Defendant Story was committed for not anſwer- 
ing; and now on his Petition to be admitted to anſwer 
without Oath or Affirmation: 


Lord Chancellor: Nothing can more pervert Juſtice 
than to make a Court of Juſtice and the Proceſs there- 
of a Means of Oppreſhon ; and whenever that appears 
to be the Caſe, I will relieve the Party oppreſſed. _. 


Let the Defendant be diſcharged out of Cuſtody, 
and his Anſwer taken without Oath or Affirmation. 


Note; It was ſaid that the like Order had been made 
by the Lord Harcourt in Dr. Heathcote's Cafe. | 


Caſe 229. Ex Parte Lee. 
Lord _ | 
clesfield. | | 


An Aſſignee J. S. petitioned to take out a Commiſſion of Bank- 


or Indorſee | 0 i | : N 
of a Bank- ruptcy againft Lee, and his Debt (amounting to 


rupt's Notes 100.) appeared to conſiſt of Notes made payable by the 


at an under 


Value isa Bankrupt to other Perſons who had indorſed them to 
Creditor an the Petitioner, and to have been bought in by him at 
of the Notes, 10 5. in the Pound; upon which it was objected that 


and may u ſuch Creditor who came by his Debt in this Man- 


out a Com- 


miſnon as a ner, was not entitled to {tte out a Commiſſion. 
Creditor for 


ſuch full 8 4 | 5 
Sums. Secus, of an Aſſignee of a Bond, or where the Indorſment of the Note is ſubſequent 


to the Bankruptcy. 


Lord Chancellor : Though the Petitioner for this Com- 
miſſion has thus gained the Notes given by the Bank- 
rupt, yet he is plainly a Creditor, juſt as if the Perſons, 
to whom the Bankrupt before his Bankruptcy gave theſe 
Notes, had paid an Under-rate for them; nay, though 
they had been given without any Conſideration, yet 

—_ _ | are 
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are they now become his Debts, and the legal Right 
thereto veſted in the Indorſee. Secus, in caſe of an 
Aſſignment of a Bond, foraſmuch as ſuch Aſſignee, 
not being the legal Creditor, could not have taken out 
a Commiſſion. Alſo, had the Indorſment in the 
principal Caſe been made after the Bankruptcy, it 
might be a Queſtion whether ſuch Indorſee would be 
intitled to a Commiſſion; he not being a Creditor for 
100 l. or capable of taking out a Commiſhon at the 
Time of the Party's becoming a Bankrupt. 


Acherley verſus Wheeler & Vernon. Cit +50 
| | | £ Lord Mac- 
clesfield. 


| | HE Bill was to recover the Intereſt of a Legacy , among 
of 6000 l. given to the Plaintiff by the Will of other Lega! 
her Uncle Mr. Vernon. es de 


1000 J. to 


8 | | his Niece B. 
at 18 or Marriage, and gives the Reſidue of his Perſonal Eftate to be laid out in Land, 


and ſettled in ſtrict Settlement on C. for 99 Years, Remainder to his firſt Son, &c, in Tail, 
afterwards A. by Codicil deviſes, that the 1000 J. given by his Will to his faid Niece ſhould 
be made up 60001. payable at 21 or Marriage : The Niece was 18 at the Time of the Te- 
ſtator's making his Codicil and under 21. Decreed ſhe ſhould have the Intereſt of the 6000 J. 


from the Death of the Teſtator, and that C. was only intitled to the Refeduum excluſive 
of the 6000 J. 3 5 


Mr. Vernon, the eminent Chancery Counſel, by Will 
dated the 17th of January 1711, bequeathed to his 
Siſter's Daughter the Plaintiff Letitia Acherley 1000 l. 
at her Age of 18, or Marriage, which ſhould firſt hap- 
pen, and after ſome Legacies gave the Reſidue of 
his Perſonal, and all his Real Eſtate, to the Defen- 
dant Wheeler and others, in Truſt (the Perſonal Eſtate 
being firſt inveſted in Land) to ſettle the whole on the 
Defendant Bowater Vernon for 99 Years, if he ſhould ſo 
long live, Remainder to Truſtees during his Life, to 
preſerve contingent Remainders, Remainder to his firſt 
and other Sons ſucceſſively in Tail Male, Remainder 
over in like manner to the Brother of the Defendant 
Bowater Vernon. 2H | 


After- 
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Afterwards, by a Codicil dated the 2d of February 
1720, the Teſtator appointed that the Portion of 
1000 L given by his Will to his Niece the Plaintiff 
Letitia, ſhould be made up in the Whole the Sum of 
6000 J. and payable to her at her Age of 21 or Mar- 
riage, which ſhould firſt happen, to be in lieu and Satiſ- 
faction of all ſhe might claim out of his Real or Perſo- 
nal Eſtate, and upon Condition that ſhe ſhould releaſe 
all Right and Title thereunto unto the Executors and 
Truſtees in the Will named. 


The Teſtator died without Iſſue, leaving his Siſter 
Elizabeth Acherley the Plaintiff's Mother his Heir at Law, 
the Defendant Wheeler and others Executors in Truſt, 
and the Plaintiff Lætitia about 18 Years of Age, who 
now brought this Bill, praying that ſhe might have Inte- 
reſt paid her for the 60001. until her Age of 2 1 or Mar- 
riage, at which Time ſhe was entitled to the Principal. 


Object. Intereſt is in its Nature demandable for Non- 
payment of a Thing when due; whereas this Legacy 
of 6000 l. is not due until the Plaintiff's Age of 21 
or Marriage, conſequently no Intereſt can be claimed 
until ſuch Time as the would be entitled to the Princi- 
pal. Farther, by the Terms of the Codicil ſhe is to 
releaſe all Right or Title to the Teſtator's Real or Per- 
ſonal Eftate, which it does not appear ſhe has done, 
nor has ſhe offered ſo to do by her Bill; beſides, by the 
Deviſe of the Reſidue, the Intereſt of the 6000 J. does 
paſs, which cannot be Debitum in præſenti, ſolvendum in 
futuro, as it comes in lieu of the original Legacy of 
: 000 I. given to the Plaintiff by the Will at her Age 
of 18 or Marriage, which Sum by the Codicil is ordered 
to be made up 6000). and notwithſtanding there are the 
Words added to it, payable at 21 or Marriage, yet the 
Legacy by the Codicil ought to follow the Nature of 
the original one given by the Will, though increaſed 2 

L made 
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made a greater Sum; for which Reaſon till the Princi- 


pal, becomes due, the Intereſt thereof belongs to the 
Rehiduary Legatee. 


On the other Side it was argued, firſt that the 3 
of 6000 l. was by the Will and Codicil ſevered from 
the Heap and Bulk of this great Eſtate; for after the 
ſeveral Legacies given by the Will, the reſt and Reſidue 
of the Teſtator's Real and N00 Eſtate is deviſed to 
Truſtees 1 in Truſt to be ſettled on the Teftator's Couſin 
Bowater for 99 Years, Remainder to Truſtees during 
his Life, Tc. Remainder to his firſt, c. Son in Tail 
Male ſucceſſively, Ge. ſo that nothing was intended to 
be laid out in Land, but the reſt and Reſidue after all 
the Legacies paid, confequently this 5000 l. given by 
Mr. Vernon to his Niece Acherley, was never intended to 
be inveſted in a Purchaſe, which was {aid to be acknow- 
ledged by Mr. Bowater Vernon's own Anſwer. 


2dly, As to the Condition that the Plaintiff ſhould 
releaſe all her Right to the Real and Perſonal Eſtate of 
the Teſtator, it was plain ſhe could have no Right du- 
ring the Life- of her Mother, who was the Siſter and 
Heir of the Teſtator ; alſo ſhe might marry while an 
Infant,. by which Means her Legacy might become due, 
and the not capable of releaſing, or might intermarry 
with an Infant, and ſo neither {he nor ol Husband be 
capable of releaſing, and yet the Legacy due; where- 
fore ſuppoſing it to be a Condition, it could be no more 
than a Condition ſubſequent, Quod Cur. conceſſit. 


2dly, It was inſiſted that there was a Clauſe in the 
Codicil, which made this Cafe ſtill ſtronger for the 
Plaintiff, viz. that the Teſtator after all his other Debts 
and Legacies, © willed that out of the Surplus of his Per- 
« ſonal Eſtate, the Sum of 1000 J. ſhould be put apart 
| © for the Benefit of the Poor of Hanbury and Shrawley, 
' © to be kept as a perpetual Stock for buying Gowns for 
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in the Winter.” Now this ſhewed that immediately 
on the Teſtator's Death it was intended Monies ſuffici. 
ent {hould be ſet apart to pay all the Legacies ; for till 
then it could not be known what the Surplus was; and 
even out of ſuch Surplus 1000 J. was to be appropri- 
ated to this Charity, and only the Reſidue to be in- 
veſted in Land, and ſettled ut ſupra. 


That ſuppoſing the Fund out of which this 6000 1. 
was to be paid had conſiſted of Mortgages carrying In- 
tereſt, ſince Mr. Bowater Vernon could not have the In- 
tereſt thereof, (as plainly he could not, being entitled 
to the Intereſt of nothing but what was to be laid out 
in Land,) it followed of Neceſſity that the Legatee the 
Niece ought to have it. 


And the Caſe of Bourne verſus Tynte, reported 2 Vent. 
346, was on this Occaſion cited as taken from the Regi- 
ſter's Book, being inſiſted on to be much ſtronger than 
the principal Caſe; it was thus: : 


Roger Bourne having Lands of 500 J. per Ann. and a 
Perſonal Eſtate of 8000 J. owing to him upon Mort- 
gages, Ic. and having no Child then living, by his Will 
deviſed to Sir Haſwell Dante and others (whom he 
made Executors) and their Heirs, all his Lands, and 
Perſonal Eſtate ſecured by Mortgages, Tc. in Truſt to 
lay out all his Perſonal Eſtate, which ſhould remain 
after his Debts and Legacies paid, in the Purchaſe of 
Lands to be ſettled on the Teſtator's Sons (if any) in 
Tail, Remainder to his Brother Gilbert Bourne for Life, 
with Remainder over to the ſaid Gilbert's Sons, Ic. he 
deviſed, that in caſe the Child his Wife was then big 
withal ſhould be a Daughter, ſhe to have 1000 J. to 
be paid at 21 or Marriage, and if ſhe ſhould marry 
with Conſent, Cc. then her Portion to be augmented 
to 3000 J. which Sum ſhould be ſecured and kept for 
that Purpoſe out of his Mortgage Money, and other 

I Securities, 
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De Term. J. Hill. 17921. 


Securities, to be paid her at her Age of 2 1 or Marriage; 
his Wife to have the Education of his Daughter, and 


out of the Intereſt of the 3000 J. to receive 80 J. per 


annum from the Truſtees for that Purpoſe ; that in caſe 
the Daughter ſhould die before Marriage or 21, then 
her Portion and all Monies ſo deviſed to her, to be 
employed for the Benefit of ſuch Perſons as were to en- 
joy his Lands according to his Will, directing that the 


reſt of his Perſonal Eftate not given or diſpoſed of by 


his Will, ſhould be all of it laid out in Land and ſettled 
as aforeſaid. After the Teſtator's Death a Daughter 
was born, and the Executors for about eight Years paid 
the Intereſt of the 3000 J. above the 80 J. viz. 100. 
per Annum to Gilbert the Brother; but then being better 
adviſed ſtopt Payment; upon which Gilbert the Bro- 
ther brought his Bill to recover the Intereſt above the 
80 J. per Annum, inſiſting that the reſt of the Perſonal 
Eſtate being all of it to be laid out in Land, this did by 
expreſs Words, or by a neceſſary Implication, include all 
the Intereſt of the 30001. above the 30 J. per Aunum. 
That there was a Contingency in this Caſe importing a 
Condition Precedent, viz, That if the Daughter ſhould 
die before 21 or Marriage, the whole 3000 J. was to 
be laid out in Land. 


But in that Caſe the Lord Chancellor (Finch) de- 
clared that it was never the Teſtator's Intention the 
2000 l. ſhould be laid out in Land, or that Gilbert his 
Brother ſhould have any Benefit thereby in caſe a 
Daughter was born, which had happened; that Gilbert 
the Brother's Suit was both unneceſſary and unkind, in 
regard he had a very good Eſtate in Lands of Inheri- 
tance from the Teſtator who had no Obligation to leave 
the {ame to him : Wherefore his Lordſhip decreed that 
Gilbert the Brother ſhould repay what he had received, 
that the Truſtees ſhould pay the Intereſt of the 3000 J. 
(above the 30 J. per Aunum) for the Benefit and Ad- 
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vantage of the Daughter till 21 or Marriage ; and 
alſo pay the 3000 J. at the Time limited by the Will. 


Now this Caſe was ſaid to be ſtronger than the prin- 
cipal one. 1/2, In that here was an exprels Proviſion of 
gol. per Annum to the Mother for the Education of the 
Daughter, which might by Implication be thought to 
exclude the Daughter from any farther Advantage of 
her Portion, until ſhe ſhould come to the Ape of 2 1 or 
marry, at which Time the Portion was to become due. 


Alſo in the Caſe cited the Legacy was not veſted ; 
but if the Daughter ſhould die before 2 1 or Marriage, 
then it was to fink, Whereas in the principal Caſe there 
was a veſted Legacy tranſmiſſible to Executors, though 
the Plaintiff Leritia ſhould die before 2 1 or Marriage. 


Again, the Deviſe there was to a Brother, but here 


to 4 remoter Relation, and out of a much larger Fund. 


The Lord Chancellor, having taken Time to conſider 
of the Cale, declared that the Plaintiff Letitia was 
entitled to the Intereſt of the 6000 J. from the Death 
of the Teſtator, ſaying, It had Weight with him, that 
by the Will the 10001. Legacy left to the Plaintiff 
was given her at 18, but ſhe coming to that Age in 
the Teſtator's Life-time, the Codicil ordered it to be 
made up 5000 l. yet not to be paid until 21 or Mar- 
riage 3 ſo that though the actual Payment was ſtopt 
until 21 or Marriage, it was however velted preſently, 
and being ſevered from the reſt of the Eſtate, which 
Refiduum only the Defendant Bowater Vernon was con- 
cerned in; therefore the Intereſt of the 6000 J. from 
the Death of the Teſtator could belong to none but the 


Plaintiff Letitia: Which was decreed accordingly *. 


* This Caſe is miſplaced in Point of Time, not having been de— 
creed till the Trinity Term following. 7 . 


The End of the Firſt Volume. 
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The Puntipal Matters 


_ Contained in 


The FIRST 


VOLUME. 


Abatement. 


N a Plea in Abatement, 
for Want of proper 
Parties, it 1s in the 
Power of the Court 
to diſmiſs the Bill without 
Prejudice, or to give Leave 
to amend on Payment of 
Colts. Page 428 

On a Bill brought by a Bank- 
rupt againſt the Defendant 
his ſuppoſed Debtor for an 


Account, the Aſſignees under 


the Commiſſion were char- | 


ged in a proper Manner, but 
the Prayer of Proceſs was 
only againſt the Defendant ; 
a good Plea in Abatement 
that the Aſſignees were not 
made Parties, Paze 593 


Abepance. 
The Reaſon why an Eſtate is 


ſaid to be in Abeyance. 516 


In caſe of a Will, where the 
Remainder is deviſed in Con- 
tingency, the Reverſion in 
Fee is not in Abeyance in the 
mean while, but deſcends to 
the Heir, „ 
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A TABLE of the 


Principal Matters. 


Accident, See Caſualties. 


Account. 


Where an Executor has an ex- 
preſs Legacy, the Court of 
Chancery looks upon him but 
as a Truſtce, and will make 
him account for the Surplus, 
though the Spiritual Court 
has no ſuch Power. Page 7 

Captain of a Ship dies leaving 
Money on board, intended to 


be improved in Trade, the 


Mate becomes Captain, and 
improves the Money, he is 
liable to account for the Pro- 
fits, and not for the Intereſt 
only. 140 
In an Account both Parties are 
Actors. 283 
And may revive. 743 
4. is a Goldſmith, and there is 
mutual Credit betwixt 4. 
and B. and 4. becomes a 
Bankrupt, only the Ballance 
ſhall be liable to the Bank- 
ruptcy; neither is it mate- 
rial whether the mutual Cre- 
dit be by open Account, or 
mutual ſtated Debts. 325 
If after a Decree to account an 
Executor or Adminiſtrator 
does not revive within ſix 
Years, this is not within the 
Statute of Limitations. 742 


Action oz Suit. 


Debt againſt the Sheriff for an 


Eſcape of one in Execution 
on an Outlawry after Judg- 


ment, may be brought either 


1 


in the Tam quam or at the 
Suit of the Party only. Page 
687 


Ademption. Vide 'Title Le. 
| gacy. 


Adminiſtration and Admin. 
ſtratoz. Vide plus Title Ex- 
etutoꝛ. | 


An Adminiſtrator ſince the Sta- 
tute of Ede. 3. and before 
that of Car. 2. had all the 
Power of an Executor, and 
conſequently was not com- 
pellable to make Diſtribution 
amongſt the next of Kin, but 


| the latter of theſe Statutes 


directs a Diſtribution. 8, 49 
One dies inteſtate leaving an 
Aunt and a Grandmother, 
the latter is nearer of Kin 
than the Aunt, and entitled 
to Adminiſtration, 41 
| Adminiſtration committed, tho 
contrary to the Statute of 
H. 8. is not void, but void- 
able. 43 
An Adminiſtration granted by 
the Arch-deacon -er Ordina- 
ry, where there are VNN 
tabilia in divers Dioceſes s 
merely void. „5 7 


Advancement. Vide Reſalring 
Truft, &c. under Title 
Truſt, allo Title Cuſtom of 
London. 


Allidavit o2 Oath. 


| 
] 
| 
| 


Bill will not lie to perpetuate 


Teſtimony, Gc. before Trial, 


unless 


W 3 


A TABLE of the Principal Matters. 


2 
as 
* * 


"wal Affidavit be made of | : becauſe of the Remainder 2 


the Witneſſes being infirm and 


unable to travel. Page 117 
A Peer of the Realm is to put 


in his Affidavit upon Honour, 
but his Anſwer to Interroga- 
tories and Examination as a 


Witneſs muſt be upon Oath. | 
146 | 


Where in an Inferior Court J 


am ſued for a Matter out of 


the Juriſdiction, if in Vaca- 
tion Time, a Prohibition may 
be had in Chancery, on Aſh- 
davit that the Matter is out 
of the Juriſdiction ; but no 
Affidavit is neceſſary where 
on the Face of the Declara- 
tion the Matter appears to 
be out of the Juriſdiction. 

. 


Age, Vide Inkant. 


Agreement. 


On Caſualties happening be- 
tween the Articles for a Pur- 


chaſe and the Sealing of the | 


Conveyance, who ſhall bear 
the Loſs. 1 


One articling to leave his Wife 


10001, within three Months 
after his Death, cannot be 
enforced in Equity to amend 
the Security. 107, 460 
Where Money is agreed to be 
laid out in Land, the Party, 
who would have the ſole 
Intereſt in the Land when 
bought, may (if of Age) have 
the Money paid to him. 130 
But a Perſon entitled only to 


an Eſtate-tail in the Land 


ſhall not have the Money, 


man's Chance. Page 471 
One ſettles Lands on Marriage 
on himſelf and Wife and firſt 
Son, 5c. and makes over 
Bankers Aſſignments on the 
ſame Truſts, and if the An- 
nuities are redeemed, the Mo- 
ney to be inveſted in Land, 
and ſettled to the ſame Uſes; 
theſe Annuities ſhall go to 
the Heir, and not to the Ex- 
ecutor. „ 
One agrees for a valuable Con- 

ſideration to convey Lands to 

J. S. and afterwards confeſſes 
a a Judgment to 7. N. if the 

Conſideration Money paid by 

FJ. S. be any Ways adequate 
to the Value of the Land, it 
binds the Land in Equity, 

and ſhall defeat the 3 * 

ment; ſecus of a Mortgage, 

or if the Conſideration were 


not adequate. 277. 
| One agrees before Marriage to 


ſettle certain Lands on his 
Wife for Life, and afterwards 
deviſcs theſe Lands for Pay- 
ment of his Debts, the Co- 
venant is a ſpecific Lien on 
the Lands; /eczs had it been 
only an Agreement to ſettle 


ſo much per Auuum, with- 


out mentioning any Lands 
in certain, 429 
A Bill in Equity will not lie for 


a ſpecific Performance of an 


Agreement to transfer Sout h- 
Sea Stock ; ſecus where the 
Thing contracted for may be 
particularly commodious to 
the Party. 570 

Vide infra Where an Agreement 
zs to be performed in Specie, 
and where not. 
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tion contracts to become a 
Freeman of London, but 
dies before he has taken it 
up; his perſonal Eſtate ſhall 
be divided as if he had been 
a Freeman, but his Children 
not to be City Orphans. Page 

710 

See Title London. 


without Notice to his Pa- 
rents who treated for the 
Marriage, gives a Bond to 
the Wife's Father to pay 
back 1000 J. of the Portion 
ſeven Years afterwards; this 
Bond void in Equity, and 
will not be made better by 
being aſſigned to Creditors, 


| Page 496 
[IF on the Conſent of a Wife 


Agreement parol, Statute of and her Truſtees, and in or- 
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Frauds and Perjuries. 


An Agrcement made by the 
Husband before Marriage, 
without Writing, that the 
Wife's Eſtate ſhould be all 
of it enjoyed by her to her 
ſeparate Uſe, is within the 
Statute of Frauds. 618 
One alters a Draught with his 
own Hand, this 1s not a Sign- 
ing to take it out of the Sta- 
tute of Frauds, though the 


Seller afterwards executes the 
Convevance and (the Eſtate 


being in Middleſex) cauſes it 
to be regiſtered. 770 


Agreement under Hand. 


The Father covenants to ſettle 


an Eſtate on the Marriage of 
his Son, who privately agrees 
to repay ſo much out of it 
to the Father ; the Heir be- 
ing in ſuch Caſe under the 


Awe of his Parent, and ſup- | 


poſed not to act freely, E- 


der to a Compoſition with 


the Husband's Creditors, the 


Court orders Part of the 
Truſt-Money to be paid to 
the Creditors, they conſent- 
ing to diſcharge him of the 
Debts; any private Notes, (5c. 
taken by any of the Credi- 
tors for Part of their Debts, 
beyond their Share with the 
reſt of the Creditors, will bo 
ſet aſide. 768 


See more under Title Mar— 


riage- brocage Bonds. 


Agreement when to be performed 


in Specie, and when not. 


By a Settlement. 4. is made 


Tenant for Life, Remainder 
to the Heirs of his Body by 
his Wife, and in the ſame 
Deed 4. covenants not to 
ſuffer a Recovery, but that 
the Lands ſhall be enjoyed 
according to thoſe Limi- 
tations; afterwards A. ſut- 
fers a Recovery and devi- 
ſes theſe Lands; on a Bill 


quity will relieve againſt this 
private Agreement. 121 
A Son on his Marriage is to 
2 have 3ooco/, Portion with 
' I 


brought for a ſpecific Per- 
formance of the Covenant, 


it was decreed that the Lands 
deviſed 
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deviſed were not affected, 


good to bind the Aﬀets, and 
ſach Covenant being at firſt 
accepted, Equity ought not 


See alſo 461 
A Bill in Equity will not lie for 


Agreement to transfer Spnrh- 
Fea Stock. 570 


Agreement on Marriage. 


Lands on the Husband for 
Life, Remainder to the Heirs 
or Heirs Male of his Body, a 
Court of Equity will decree 
the Conveyance to be made 
in ſtrict Settlement according 
to the Intent of the Parties, 
(vz.) to the Husband for 
Life, Remainder to the firſt 
and every other Son in Tail, 
Sec. and not direct an Eſtatc- 


ing to the legal Operation of 
the Words. 106, 143, 291,622 
Articles and a Settlement men- 
tioned to be made in Pur- 
ſuance thereof were both 
made before Marriage, but 
the Settlement varied from 
the Uſes in the Articles ; de— 
creed to go according to the 
Articles. 123 


Amendment. 
On a Bill brought by the next 


of Kin of the Feſtator a- 
gainſt an Executor for an 


A TABLE of the Principal Matters. 
though tho Covenant was 
to vary or alter it. Page 1074 


a ſpecific Performance of an | 


In Marriage Articles to ſettle | 


tail to the Husband, accord- 


Account of the, Surplus, the 


Executor anſwered and wai- 


ved the Benefit of the Sur- 
plus by Miſtake of the Law 
in that Point, and though he 
afterwards proved it to have 
been the Teſtator's latent 
that he ſhould have the Sur- 
plus, yet denied to amend his 
Anſwer, Page 300 
On a Plea. in Abatement for 
want of proper Parties, it is 
in the Power of the Court 


to diſmiſs the Bill without 


Prejudice, or to give Leave 
to amend on Payment of 
Colts. 428 


Anſwer. 


In what particular Caſes the 
Anſwer of one . Defendant 
{Hall be read againſt another, 

3 . 300 
Viale alſo Title Evidence. 

On a Bill brought by the next 
of Kin of the Teſtator a- 
gainſt an Executor for an 
Account of the Surplus, the 
Exccutor anſwered and wai- 
ved the Benefit of the Sur- 
plus by Miſtake of the Law 
in that Point, and though he 
afterwards proved it to. be 
the 'Feſtator's Intent that he 
ſhould have the Surplus, ye 
denied to amend his Anſwer. 

. ibid. 

After a Deeree Niſi Caufn a- 
gainſt an Infant, on ſuch In- 
fant's coming of Age, and 
before the Decrec made ab- 
ſolute, he may put in a new 
Anſwer, 504 

A: while beyond Sea ſucs P. at 

Law, B. brings his Bill a- 
9 Q gainſt 
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A TABLE of the 


Principal Matters. 


gainſt . the Court will or- 
der, that Service on A. s At- 
torney ſhall be good Service, 
but not that ſuch Attorney 
ſhall put in an Anſwer with- 
out Oath. Page 523 
On. If the Defendant were in 
an Enemy's Country, where 
no Commiſſion could go to 
take the Anſwer, ibid. 


Annuity. 


* 


Where an Annuity is payable 
half. yearly, (2i2.) at Lady- 
day and Michaelmas, and the 
Annuitant dies on Michael- 
mas-day, but after Sun-ſet, 
his Executors ſhall have the 
half Year's Arrcar of ſuch 
Annuity. 5-279 


Exchequer Annuities mortga- | 


ged may be ſold upon No- 
tice without a Forecloſure, 
+ 261 

Where the Afﬀrears of an An- 
nuity or Rent-charge ſhall 
carry Intereſt, and from what 
Time. 541 
One deviſes an Houſe to his 
Couſin, directing that an An- 
nuity of 1200 J. per Annum 
ſhall be paid to her, and that 
ſhe ſhall maintain her Son 


there; the Son chuſes to go | 
from her, - ſtill the Couſin | 


ſhall have her Annuity in the 
ſame Manner as if the Son 
had died. 


Appeals, 


On the Plaintiff's Petition to 


| 


604 


as to the whole and every 
Part of it with Reſpect to the 
Defendant; while as to the | 
Plaintiff it is open only with 
Regard to thoſe Things 
which are complained of in 
the Petition, Page 300 
No Words in a Grant from the 
Crown can deprive a Subject 
of his Right to appeal ; much 
leſs if the Grant be ſilent in 
that Particular. 329 
An Appeal lies from a Decree 
in the Je of Man to the 
King in Council. bid. 


Appointment, See more Title 
Power and Deed. 


An Appointment of an Annuity 
to be paid out of an Office, 
if voluntary, is counter- 
mandable. 11 


Appoztionment. See Average, 
alſo Rent. 


Articles, See Agreement. 


Aſſent and Conſent, Sce Le- 


gacy. 

Executor compellable in Equi- 
ty to give his Aſſent to a 
Legacy. "op 


Aſſets. See more under Title 
Heir and Executor. 


J. by Will deviſes Land to 


Truſtees and their Heirs, in 
Truſt that the Profits ſhould 
be equally divided between 


re-hear, the Cauſe is open 
Ye 


his Wife and Daughter (the 
Heir 


— V ae one A. — 


4 TABLE 11 the Principal Matters. 


"ew of the Teſtator) during 
the Wife's Life, and after 
her Death he deviſes the 


ſame to the Uſe of his 


Daughter in 'Tail, with Re- 
mainder over; the Daughter 


dies without Iſſue and Inte- 


ſtate during the Mother's Life; 
reſolved by all the Judges of 
C. B. (to whom it was re— 


ferred out of Chancery) that 
the Mother and e 


were Tenants in Common, 
and that the Mother ſhould 
have a Moiety of the Profits 
during her Life; the other 
Moiety by the Statute of 


Frauds and Perjuries to go 


to the Adminiſtratrix of the 


Where a Feme Sole ſeiſed | 


A Mortga e comes to an Exe- 


mortgages, and marries B. 
and the Mortgage is aſſigned 
to B. who in the Aſſignment 
covenants to pay the Money, 
and dies, his perſonal Aﬀets 
are not liable in Equity to, 


pay the Mortgage Money. 
Page 348 


cutor who. reccives the Mo- 
ney due thereon, and pays 
it away to his T eſtator's Cre- 
ditors; and then it appears 
that the Mortgage has been 
already ſatisfied ; the Exccu- 
tor muſt refund tho he had 
before paid the Money away 
in Debts, which there were 
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Daughter, and be Aſſets in 
her Hands, as before that 
Statute it would have been 
liable to Occupancy. Page 

34 | Aſſets marſball'd, and in what 


The Husband borrows Money, | Order Debts are to be paid. 
and he with his Wife levies | 


a Fine of the Wite's Lands 
as a Mortgage for it, after 
which the Husband gives 
Legacics and Charities to the 
amount of his perſonal E- 
ſtate, and dies; the Mort- | 
gage ſhall be paid out of his 
perſonal Aſſets, though the 
charitable Legacics will be | 
thereby loſt, 264 

See alſo Eftates and Tatereſts 
of the Mife under Tit. Baron 
and Feme. 

Exccutors, in Equity as well 
as at Law, may prefer any 
Creditor in equal Degree, 
or after an Action at Law 
brought by one © Creditor, 
may confeſs Judgment to 


another, 295 


not otherwiſe Aſſets to ſatisfy. 
"$95 


Where a Husband receives Mo- 
ney, which by his Marriage 
Articles was covenanted to be 
laid out in Land and ſettled, 

and afterwards miſapplies it, 
bis Aſſets are liable to make 
good this Loſs, not as a 
Breach of Truſt, or as Money 
received and miſapplied, but 
as a Debt by Specialty. 131 

One ſeiſed in Fee owes Debts 

by Bond, and deviſes Lands 
to his Heir in Tail, and gives 
ſeveral Legacies, after which 
he dies, leaving the Heir his 

Executor ; the Heir with the 
perſonal Eſtate pays off the 
Bond-Debts, by which Means 

there are not Aſſets to pay 

the Legacies; the Legatces 
bring 
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A TABLE of the. 


Principal | Matters. 


deln their Bill, ayin 
land f itt the Place * 
Bond- Creditots, and to be 
paid out of the Land deviſed 
to the eldeſt Son. The Court 
held the Legatees to be with- 
out Remy: the Land being 
(ſpecifically) deviſed in 'F of 
to the Heir; otherwiſe had the | 
Land deſcended to ſuch Heir 
in Fee. Page 201, 678, 730 
So tho' the Court will marſhal 
the Aﬀets in Favour of a 
Simple Contract Creditor, 
and (generally ſpeaking) in 


Favour of a Legatec, yet 


where ſuch Legatce 1s a pe- 
cuniary one, he will not be 
relieved, by being permitted 
to come in the Place of the 
Bond - Credjtors upon the 
Land in the Hands of a De- 
viſce thereof. 204, 678 
See alſo Specific Legacy. 

A Recogntzance not inrolled or 
not 1egularly taken ſhall be 
looked upon as a Bond, and 
paid as a Debt by Specialty. 

330, 340 

One gives Legacies by his Will, 
and other Legacies by his 
Codicil, charging his Lands 
only with the Legacics in 
the Will; on the perſonal 
Eſtate's being inſufficient to 


pay all the Legacics, the 
Lands ſhall be charged with | 
the Legacies in the Will, and 
the Legacies in the Codicil | 


be paid out of the perſonal 
FEſtate. MU 
Where one deviſes his Lands 
for Payment of Debts, Bonds 
and Simple Contract Debts 


ſhall be paid equally; but | 


if be only charges his Lands 


1 


with the Payment of KG 
Debts, letting them deſcend 
ſubject thereto, the Bonds 
all be preferred. Page 430 

But if the Heir ſells the Land 
before Action brought, ip 
both to be paid equally. 

See alſo Tit. Seturities and 
Incumbzances. 


Mets by Delten an in the 
Hands of the Heir. 


One ſeiſed of Lands in Fee 
binds himſelf and his Heirs 
in a Bond, and dics, having 
deviſed his Lands to J. S. in 
Fee; in a Bill brought by the 
Obligce to ſubject the Land 
deviſed, the Deviſor's Heir 
muſt be made a Party. 99 

this ſeiſed in Fee mortgages to 
4. and afterwards binds him- 
ſelf and his Heirs to 4, and 
dies; if the Heir comes to 
redeem this Mortgage, he 
muſt pay the Bond-Dcbt as 
well as the Mortgage, 775 

An Heir in Action brought on 
his Anccſtor's Bor.d muſt be 
ſued as for his own Debt in 
the Debet & Detiner. 576 


See alſo Tit. Poztgage, Re- 


demption, Forecloſure. 
Aſſignment and $.flignee, 


Debts due to a Feme Sole, 
who afterwards matrices, and 
ber Husband becomes a 


bag — = 


{ Bankrupt, are, though un- 
| recovered, affgnable by the 
Commillioners, by the 4 © 


— 


] 


249 
In 


J Ann. cup. 17. 


* 


5232 
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In like Manner Debts due to] tend to attaint the Party, if 
the Wife dum ſola, though| his Name be Alexander and 
unrecovered, are, on the Huſ-] not Thomas, tho the Reſt 
band's Bankruptcy, aſſignable] of the Deſcriptions agree. 
by the Commiſhoners. Page| _ Page 612 

2... , 249| Guardians are recommended b 
See alſo Tit. Baron and Feme. Will to act with the Advice 
A Son on his Marriage is to of J. S. and J. F. is after- 
have zoo J. Portion with wards attainted, this Super- 
his Wife, and privately and] intendency devolves upon the 
without Notice to his Father | Great Scal. | 706 
or Mother, who treated for — 115 
the Marriage, gives a Bond | 
to the Wife's Father to pay | Attozney and Sollcitoz. 
back 1000 J. of the portion | TN. 
ſeven Years afterwards, and | 4. being beyond Sea, ſues P. 
the Obligee aſſigns the Bond | at Law, B. brings a Bill in 
to a Creditor; the Bond being | Equity againſt 4. Ce urt 
void in Equity, ſuch Aſhgn-| will order that Service on 
ment ſhall not make it good. | the Defendant's Attorney at 
is 496 | Law ſhall be good Service, 
See alſo Marriage - brocage but not that ſuch Attorney 
Bonds. | ſhall put in an Anſwer for 
One having a Bond receives| him without Oath, 523 
the Money due upon it, and So if there had been a general 
afterwards aſſigns it for a Letter of Attorney to appear 
valuable Conſideration as| in and defend Suits, the 
unſatisficd to another, a Pur- | Court would have ordered 
chaſer can have no avail of | ſuch Attorney to appear for 
this Bond. 497 | the Principal, and that Ser- 

A Deviſee in Remainder of a | vice on him ſhould be good 
Term articles for a valuable Service. ibid. 
Conſideration to ſell it, this Upon the Attorney's or Solici- 
is a good Aſſignment in E-] tor's appearing to be guilty 
quity, and the Deviſee in] of a groſs Neglect, the Court 
Remainder is afterwards but | will order him to pay the 
a Truſtee for the Purchaſer. | Coſts. Oh 
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. 593 
574 
See alſo Tit. Poſſibility, and 
Will, Average and Contribution. 
Attainder. One ſeiſed in Fee of ſome 
Lands, and poſſeſſed of Leaſes 
An Attainder of Major General | for Years of other Lands, de- 


Thomas Gordon, Laird of | viſes the Fee to 4. and the 
Anchingtoule, will not ex- Leaſes to Y. and dies in- 


9 R debted 
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r 


debted by Bond; on a Deb- 
ciency of Aſſets both the De- 
viſees ſhall contribute in Pro- 
portion to the Value of the 
reſpective deviſed Premiſ- 


Bond-Debts ; but if the De- 
viſe had been to A. of all 
the reſt of the Teſtator's 
Eſtate, then A. ſhould have 
paid the Debts. | Page 404 
One ſeiſed in Fee of the Manors 
of 4. and B. mortgages A. 
for 4000. and by Will char- 
ges all his real Eſtate with 
the Payment of his Debts, 
and deviſes 4. to C. and B. 
to D. and dies; the Deviſec 
of 4. ſhall compel the Devi- 
ſee of B. to contribute to pay 
the Mortgage on 4. but if 
the Will proves void, then 
no Contribution. 505 


Ball. 


DING the Bail pending a 
| Writ of Error in Parlia- 
meat is a Contempt and 
Breach of Privilege. 685 


Bankrupt. 


A Creditor by Statute of J. S. 
if J. S. becomes Bankrupt, 
and the Statute be not ſued 
and executed before the 
Bankruptcy, ſhall come in 
only pro ratd, though there 
were Lands in Fee bound 
by the Statute. 92 

4. lends Money to B. and C. 
on Bond, B. becomes Bank- 
rupt, and his Eſtate is aſſign- 


Country. 


So alſo of a Bond, where the 


|. ed by the Commiſſioners, 4. 
Execution on a Ca Sa, and 
afterwards conſents to his E- 
ſcape; yet 4. ſhall come in 


ſes towards Payment of the] as a' Creditor of B. the 


Bankrupt for a Moiety of his 
remaining Debt. Page 238 
The Wife dum ſola enters into 
a Bond and then marries, af, 
ter which the Husband be- 
comes a Bankrupt; this Debt 
by Virtue of the Statute of 
4 & 5 Anne, cap. 17. is diſ- 
charged by ſuch Bankruptcy. 
Po a; 249 
In like Manner Debts due to the 
Wife dam ſola, tho' unreco- 
vered, are, on the Husband's 
Bankruptcy, aſſignable by the 
Commiſſioners. bid. 
See Baron and Feme. 

The Plea on the Statute of the 
4 & 5 Anna, relating to 
Bankrupts, and their Diſ- 
charge, muſt conclude to the 
258 
A ſingle Creditor to Aden 
100 J. was due from 4. by 
two Notes, and 53/7. Part 
thereof not yet payable, (be- 
fore the 5 _ 2.) ſued out 
a Commiſſion of Bankruptcy, 
ſuch Commiſſion ſet aſide as 
irregular. 260 


Obligee took out a Commiſ- 
ſion before the Day of Pay- 
ment, 610 
A. ſurrenders a Copyhold by 
way of Sale or Mortgage, 
but the Surrender is not pre- 
ſented as it ought to have 
been, after which 4. becomes 
a Bankrupt; the Copyhold is 


« 


bound by the Surrender and 
„ 


+ 
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not liable to the Bankruptcy. 
| ge 280 


yet if impowered to diſpoſe 
of Goods in Truſt for ano- 


Bankruptcy either in Law or 


ved the Wife's Fortune be- 


viſion for the Wife. 382 


to a Bankrupt is not aſſignable 
by the Commiſſioners. 385 

Commiſſioners, after they have 
made an Aſſigument of the 
Bankrupt's Effects, and given 
him his Certificate and Diſ- 
charge, cannot make a ſub- 
ſequent Aſſignment. 386 
A Feme Sole mortgages in Fee, 
marries, and the Husband be- 
comes a Bankrupt and dies, 
the Aſſignecs of the Bankrupt, 
and not the Wife, are entitled 
to the Mortgage; ſecus if by 
Articles before Marriage it 
was agreed that this ſhould 
continue to the Wife. 458,461 

See Title Baron and Feme. 

Though a Creditor comes into 
a Commiſſion of Bankruptcy, 
proves his Debt, and is pre- 
vailed on to be an Aſſignee 
(being informed that other- 
wiſe he ſhould loſe his Debt) 
yet if the Bankrupt has no E- 
ſtate, the Creditor may take 
the Bankrupt in Execution if 
he will waive any Benefit of 
the Statute, 560 
The Reaſon of a Creditor's co- 
ming in under a Commiſſion 


Page 
A Bankrupt though in Poſteſſion, | 


ther, they are not liable to the 


Bab before he has recei- 


ſignee ſhall not receive it | 
without making ſome Pro- 


A Poſſibility of Right belonging 


his Debt, may be to oppoſe 
the Bankrupt's being diſ⸗ 
charged. Page 562 


21 


ditors coming in under the 
Commiſſion, to be paid out 
of the Bankrupt's Effects, if 


„ . 


N of Fraud, if the 
comes a Bankrupt, the Afſ- | 


ommiſſion be ſued, out by 

the Bankrupt's Father in order 

_ todiſcharge the Bankrupt, 563 
A Bankrupts Wife cannot be 
examined , againſt her Huſ- 
band to prove his Bankrupt- 
cy, though by the Statute 
of 21 Jag. 1. ſhe be made 
cxaminable touching the 
Diſcovery of her Husband's 
TW 
By 5 Ceo. I. cap. 24, a Bank- 
rupt may be examined touch- 
ing his own Bankruptcy, ibid. 
If one of the Reaſons for the 


A 


be illegal, and the Party to 
continue in Cuſtody till ſome- 
thing which is illegally re- 
quired of him be done, the 
whole Commitment is 
naught. 5 
Creditors of a Bankrupt who 
come into the Commiſſion 
ſhall not impriſon the Bank- 
rupt for not paying the Debt. 

1 © | 

A Creditor petitions againſt the 


Allowance of the Bankrupt's 


Certificate, upon which the 
Bankrupt gives him a Bond 
for Payment of his whole 
Debt in Conſideration of ſuch 
Creditor's with-drawing his 
Petition; Equity will not re- 
lieve againſt ſuch Bond, 620 


| A 


ol Bankruptcy, and proving 


No Election, in caſe of a Cre- 


Commitment of a Bankrupt 
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TABLE of the Principal Matters. 
A Trader ſeifed of Lands in | * 


parate Uſe without naming 


Fee gives Judgment to B. 
and then ſells the Land to 
C. and afterwards becomes 
a Bankrupt; tho the Judg- 
ment Creditor cannot come 


in for more than his Propor- 
tion with the Reſt of the 
Bankrupt's Creditors, whe- 
ther he may not extend 
the Lands in C. the Pur- 


chaſer's Hands, C. having 


purchaſed before the Bank- 


ruptcy, and this not preju- | 


dicing the Creditors. So if A. 
the Trader gives Judgment 
to B. and articles for a valu- 
able Conſideration to ſell to 
C. and then becomes a Bank- 
rupt ; it ſeems the Judgment 
ſhall bind the Lands in the 
Hands of C. who articled to 
buy them ; but whatever 
Money the Purchaſer was to 
pay the Bankrupt, the ſame 
ſhall be liable to the Bank- 
rußtey. Page 737 
Bankrupt, before his Bank- 
ruptcy gave a Note to J. 
for 100 J. payable to A. or 
Order, B. buys in the Note 
for 50 J. yet B. is a legal 
Creditor for 1001. and may 
ſue out a Commiſſion againſt 
the Bankrupt ; ſecus of an 
Aſſignee of a Bond, he not 
being the legal Creditor, or 
if the Indorſement were at- 
ter the Bankruptcy. #782 


Truſtees, this, by the Opinion 
of Lord Cooper, not good to 
exclude the Husband from 
intermeddling. Page 125 
Onere tamen. 7 
What Circumſtances will un- 

doubtedly make ſuch Will 
good. | 126 
Debts of the Wife contracted 
dum ſola are diſcharged by 
the Bankruptcy of the Huf- 
band, as on the other Hand 
Debts due to the Wife du 
ſola are aſſignable on the 
Bankruptcy by the Com- 
miſſioners. 249 
Debts due to the Wife dum ſola, 
forfeited and aſſignable to the 
King by the Husband. 253 
The Wite is for cver diſcharged 
by the Diſcharge of the Bank- 
rupt Husband. 257 
Husband borrows Money, and 
he and the Wife levies a Fine 
of the Wife's Land as a 
Mortgage for it, after which 
the Husband by Will gives 
Legacies and Charitics to the 
Amount of his perſonal E- 
ſtate and dies; the Mortgage 
Money ſhall be paid out of 
his perſonal Aſſets, though 
to the Defeating of the Cha- 
rity Legacies. 264 
But all the Husband's Debts, 
even thoſe by Simple Con— 
tract, ſhall be preferred to 
the Mortgage. ibid. 


Where a Feme Sole ſeiſed 
mortgages, and marries B. 
and the Mortgage is aſſigned, 
Baron and Feme. | and B. in the Decd of Al- 
ſignment covenants to pay 
the Mortgage Money, his 
perſonal Eſtate is not liable 

in 
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as 
— 


leſs he received it. Page 348 
Feme Covert poſſeſſed of Cho/es 
en Attion dies, her Husband 
adminiſters, and makes. a 
voluntary Aſſignment, this is 


ty. 
So if 


8 | 376 
the Husband had ſurvived, 


altering the Property, or ſo 
much as adminiſtring to his 
Wife. f 85 i bid. 
Husband before he has received 
the Wife's Fortune becomes 


not receive the ſame without 
making ſome Proviſion for 
the Wife. 3 
Feme Sole Mortgagee in 
Fee, marries, and the Hul- 
band becomes a Bankrupt 
and dies, the Aſſignees of the 
Bankrupt, and not the Wife, 
are entitled to the Mortgage; 
ſecus if by Articles before 


Marriage it was agrecd that 


A 


Wife. 458, 461 
Feme Sole owes Debts by Bond, 
and having married dies lea- 
ving no legal Aſſets, but at 
the Marriage had a Term 


ſideration of which the Huſ- 
band makes no Settlement; 
the Husband not liable in E- 
quity any more than at Law. 
; IS ene a 

Husband during the Coverture 
liable for all his Wifes 
Debts, though he had no- 


other Hand, though he had 
a Portion in Goods, Jewels, 


inEquity to pay the ſame, un- | 


an Alteration of the Proper- | 


and then had died without | 


a Bankrupt, the Aſſignee ſhall | 


this ſhould continue to the 


for Years, Jewels, &c. in Con- | 


thing with her; and on the 


his Wife, yet if he happens 
not to be ſued for her Debts 
during the Coverture, he will 
not be liable afterwards. 
ess 
Baron gives Feme the Foul 
Diſtemper, 4: lends the Wife 
zol. to pay the Doctor for 
her Cure, Baron deviſes Lands 
for the Payment of his Debts; 
this 30 J. is a Debt of the 
Husband's, and A. is a Cre- 
ditor in the Doctor's Place. 
482 
Law 
borrow Money even for Ne- 
ceſſaries, ſo as to bind her 
Husband; yet if ſuch Mone 
is applied to the Wife's Us 
for Neceffarics, the Lender 
of the Money ſhall in E- 
quity ſtand in the Place of 
him who found the Neceſſa- 
TICS, + [7:03 
How far the Husband is. an- 
ſwerable for the Debts of 
the IWife, vide ſupra under 
Baron and Feme, 


T hough a Wife cannot at 


Bail 02 Surety. 


Suing the Bail below, pending 
a Writ of Error in Parlia- 
ment, is a Contempt and 
Breach of Privilege. 685 


If Lands are deviſed to a Ba- 
ſtard and his Heirs, though 
be can have no Hcirs but 
ſuch as is his Iſſue, yet it is 
a Fee- ſimple. . 
One deviſes zool. to all the 


or other perſonal Eſtate with | natural Children of his Son 
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| of the Pri 1 


tipal Matters. 


And though in the principal 


ho muſt be Parties, vide Tit. 


A Bill brought by a Bond-Cre- 


A Bill lies to perpetuate Teſti- 
mony before Trial, on Affi- 


4. brings bis Bill againft 9). 
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Bil. ES 266 
A Bill does not lie for an Owner 


by Jane Stiles,” the Baſtards 
born after the making of the 
Will ſhall not take, nor even 


the Child in Pentre ſa there, 


Baſtards being incapable o 

kaking till they have gained 

a Name by Reputatioti. Page 
329 


Caſe the Money was to be 
paid by the Executors as the 


wards made a Deed of Ap- 
pointment, yet ſuch Deed re- 


ferring to the Will was held 


as Part thereof. "$a 
Bill. 
Parties. 


ditor againſt a Deviſee on 
the Statute of fraudulent 


Devifes muſt make the Heir | 


a Party. 100 


davit annexcd. 117 


and C. who put in inſuf- 


ficierrt Anſwers, and prefer 


their 'Crofs Bill againſt A. 
B. becomes a Bankrupt, his 
Aſſignees bring a Bill in Na- 
ture of a Pill ef Revivor a- 


n till L. has anſworcd 4.5 
of a Quit-Rent, in order to 


ſettle what Proportion his 
Quit-Retit ſhall pay to the 


Bond 02 Obligation. 


; 


en . en be Wood 


| 


| 


N 


gainſt 4. they ſhall not go | 


. 


Teſtator by Deed ſhould ap- 
point, and the Teſtator after 


L.and-Tax., — 
6. 8 


a Bond will paſs. Page 267 
Bond or Covenant to pay a Sum 
of Money on Failure of Iſlue 
of 4. generally is good. 566 
A Son in plentiful Circum- 
ſtances gives his Father a 
Bond to pay him 1201. An- 
nuity for his Lite; this, if 
done freely and without Co- 
ertion, good; and what 
Words or Circumſtances will 
not be conſtrued a Coertion. 
| 607 
A Bond is given to a Creditor, 
who had pctitioned againſt 
the Allowance of the Bank- 
rupt's Certificate, to pay the 
whole Debt in Conſideration 
of the Creditor's with-draw- 
ing his Petition; Equity will 
not relieve againſt it. 620 


Marriage-brecage Bonds. Vide 
Parriage. 


Bozougb Englich. 


One ſeiſed of a Copyhold in 
Fee in Nature of Borozgh 
Emngliſh has five Sons, the 

| youngeſt of whom dies lea- 
ving Tue a Daughter, and 
then the Father dies, the 
youngoſt Son's Daughter is 
inhorſtable. 63 

Ie Cotto of « Manor was 

that the Copyhold Lands of 
any "Tenant dying ſeiſed 

.. ſhould deſcend to his youn- 

geſt Son, and a Surrender is 
made 


A TABLE of the Principal Matters. 


made of a Copyhold to the 
Uſe of J. S. and his Heirs, 
who dies before Admittance, 
his eldeſt Son, and not his 
youngeſt, ſhall take theſe 
Lands; ſecas had it been 
laid to have been of the Na- 
ture of Borough Engliſh. 

Page 66 
One having Borough Enzliſh 
Lands is diſſeiſed and dies, 
this Right to the Borough 
Eusliſb ſhall deſcend to the 
youngeſt Son, — 8 


Caſualties. 


On Caſualties happening be- 
tween the Articles for a 
Purchaſe and the Sealing of 
the Conveyance, who ſhall 
bear the Loſs. 61 
Where a former Will of Land 
is cancelled by the Teſtator 
upon a Preſumption that a 
latter Will is good and duly 
executed, which proves not 
to be fo, in ſuch Caſe Equity 


will relieve under the Head 


of Accident, 346 


Charity and charitable Uſes, 
Sce alſo Pooꝛz. 


A Deviſe by a Nuncupative , 


Will by Tenant in Tail of a 
Rent out of Lands to a Cha- 
rity, voic. 247 
Vide Deviſe, and (Ulifl. 

Deviſe by Tenant in Tail to a 
Charity good, tho no Fine 
levied, or Recovery ſuffered 


| 


iſſues, Parties. 
Sce alfo Tit. Parties, 


See alſo Tit. Evidence. 


rity School for Boys 


ſhall take. 


Truſt Eſtate, 


Charity Legacies that are pe- 
| cuniary, ſhall on a Defi- 
ciency af Afets come into 
| Average as well as other pe- 
| cuntary L.egacics. Page 423 
In a Suit for a Charity 5 the 
| Arrears of a Rent - charge, 
it js not neceflary to make 
| all the Ter-tonants of the 
Land, out of which the Rent 


599 


A Pariſhionor no good Evi- 
| dence to prove a Charity 
given to the Pariſh ; /ecus if 
only a Lodger, and one who 
does not pay to the Poor. 600 


Two Schools in one 'Town, the 
one a Free, the other a Cha- 


and 


Girls; A. deviſes 5001. to 
the Charity School, though 
both be Charity Schoals, yet 
only that for Boys and Girls 
674 
One ſeiſed of ſome Lands in 
Fee, and being Ceſtui 
Truſt of other Lands, de- 
vides all to 4. for Life, Re- 
mainder to his firſt and ſe- 
cond Son in Tail Male (with- 
out going farther) and after 
A.s Death without Iſſue 
Male, then to a Charity ; 
though A. be Tenant in Tail 
until Iſſue born, and may 
bar the Charity with reſpect 
to thoſe Lands of which he 
has the legal Eſtate, yet it 
was held otherwiſe as to the 


gue 


754 


Childzen and younger Chil⸗ 
previous thereto. 248 


; 1 
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Committee. 


Committee of an Infant Heireſs 
having given a Recognizance 
that he ſhould not ſuffer the 
Infant to marry without the 
Conſent of the Court, the 
Form of this Recognizance 
moderated, £2. that the In- 


fant ſhall not marry with 


the Committee's Privity, 
without the Conſent of the 
Court. Page 698 


Common Recovery. Vide Re- 


Tenancy in Common, Vide 


Jointenants. 


Concealment, Covin, Collu⸗ 


A Deviſee under a Will de- 
fectively executed repreſents 
it to be duly executed, and 
for a ſmall Sum gains a Re- 
leaſe from the Heir, ſuch 
Releaſe ſet aſide. 239 


Where the firſt Mortgagee is a 


Witneſs to the ſecond Mort- 
gage, though there be no 
actual Proof of his knowing 
the Contents thereof, yet 
from a Preſumption that he 
might have known the ſame, 
this ſhall poſtpone him. 394 


Condition. 


One deviſes Lands to his Wife 


to his Son in Fee, upon Con- 
dition to pay his Daughter 
1000 J. within a Ycar after 
the Death of 7. §. with « 
Proviſo, that if the Money 
be not paid, the Daughter 
may enter and receive the 
Profits till Payment; J. &. 
dies, living the Wife; the 
Daughter is entitled to the 
1000 J. and in Default of 
Payment a Sale of the Re— 
verſion will be decreed. Page 


478 


Condition precedent, 


One by Will gives an Annuity 
to his Grandaughter ; but if 
ſhe marries with the Execy- 
tor's Conſent, then a Por- 
tion; ſhe marries /a7s Con- 

ſent a Man worth nothing; 
the Husband not entitled to 
the Money, the having mar- 
ried with the Executors 
Conſent being a Condition 
precedent to the Gift of the 

Portion. 284 


Condition or Covenant hroſben, 
and how far relicvable. 


Mortgagor reſerving ſix per 
Cent. with Proviſo to take 
five if paid within three 
Months after; if a great Ar- 
rear, the Court will not re— 
lieve; ſecus if but a ſmall 

Slip of Time. 652 

Fide Tit. Intereſt of Money. 


for Life, and after her Death — . 


1 
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A TABLE of the Principal Matters. 


. 


Contingent Remainders. Vide 
Truſtees fo2 pꝛeſerving con- 
tingent Remainders. 


Contribution. Vide Average. 


Convocation. 


The Canons of a Convocation 
do not bind the Laity with- 
out an Act of Parliament. 

Page 32 


Copyhold Lands do not differ 
in Conſtruction of Law from 
Freehold, and Surrenders of 
Copyholds muſt be governed 
by the ſame Rules as Con- 
veyances at Common Law. 

| 16 
If a, Copyhold be deviſed to 


previous Surrender, Equity 
will ſupply the Want there- 
of. 61 
Surrender of a Copyhold to 
the Uſe of Baron and Feme 
for their Lives, & Herednm 
& Affignatorum of the ſaid 
Baron and Feme, and for 


right Heirs of 4. this is an 
Eſtate in Fee, and.not an 
Intail in the Baron and 
Feme ; otherwiſe had it been 
the Cafe of a Will. 7I 
A. ſurrenders a Copyhold by 
way of Sale or Mortgage, 


ſented in Time, and 4. be- 


Grandchildren without any 


Default of ſuch Iſſue, to the 


but the Surrender is not pre- 


bind the Sale in Equity. 

1 8 Page 280 
If a Copyholder ſues in the 
Lord's Court by Petition, 
and thereupon a wrong Judg- 
ment is given, though no 
Appeal or Writ of Error will 
lie of ſuch Judgment, yet 
the Court of: Chancery will 
correct the Proceedings. 330 
Voluntary Conveyance of a 
Copyhold or other Eſtate 
not helped in Equity againſt 
. 354 
One deviſes all his real Eſtate 
to pay Debts, having Part 
Frechold and Part Copy- 
hold, and dies without ha- 
ving ſurrendered the Copy- 
hold to the Uſe of his Will; 
if the Frechold Eſtate be 
not ſufficient. to pay Debts, 
the Copyhold, being real E- 
ſtate, ſhall be liable. 443 
A Copy hold was granted to the 
Husband and Wife and J. F. 
for their Lives ſucceſſics, 


the Rolls to be paid only 
by the Husband and Wife; 
J. F. decreed a Truſtee for 
the Husband and Wite and 
the Survivor of them. 781 


Contempt. 


An Advertiſement in the pub- 
lick Prints, that whoever ſhall 
diſcover and make legal 


Proof of a Marriage (in Re- 


lation to which there was a 
Suit depending in this Court) 
ſhall have 100/, Reward; 
held to be a Contempt of 


comes a Bankrupt; this will 


| the Court, and the Party 
J —-- 


54. 


and the. Fine, appeared by 


m— 
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Sing the Bail below, pending 
a Writ of Error in Parlia- 
and a 
685 


ment, is a Contempt a 
Breach of Privilege. 
A general Act of Pardon, tho 

with an Exception of all 


Contempts- then depending, | 


whieh had been proſecuted 
at the Charge of any pri- 
vate Perſon, yet held to ex- 
tend to Contempts in marry- 
ing Infant Wards of a Court 
of Equity. 696 
| where the Husband was a Lu- 
natick, the Wife, though an 
Triſh Pecrefs, committed for 


a Contempt! in not producing 


him. 701 
The firſt Proteſt for Contempt 
| againſt" a mental Servant of 
4 Peer, * is A JAton 
N. 
Vide Pyotels.. 


4 1 : 
9 * * 
- : g 4 


If a Corporation would make 
"nie 15 one of their own 
Members as a Witnefs, they 
mmuſt disfranehiſe him. 595 

A College reſtrained by their 


Conſtitution from king 


any Leaſes cx for 21 
Years, and at a Rack-Rent, 
_ Orders, reeommend- 

ing it to their Succeflors to 


renew at Teſs than the Rack- | 


Rent; this not favoured, as 
tending to a Breach of the 
' Statutes. © 


5 855 
The Signing of any Contrac ; 
e 


for Leaſing (or whereby 


Revenues "oy be affected) 


I 


dm intied. | 


- 290 | 


— detn tc ail ant W 


W I HS 


F- the Maſters and Fellows 
the College, umloſs under 
the College Seal, will not 
be binding to the College. 

Page 656 


Coſts in Equity and Law. 


On a Scire Facias to repeal a 
Charter, the Detendant ſhall 
pay Colts tor a new Trial. 

| 224. 

Coſts nat always to ſollow the 
Event of the Cauſe, as where 
the Moncy was found due to 
the Detendant upon Account ; 
yet it appearing to be much 
leſs than had been claimed 
by the Defendant's Anſwer, 
in that Caſe the Defendant 
was allowed no Coſts, 376 

Mortgagee ſhall not onerate 
his Pledge with Coſts which 
he has occafioned by an un- 
juſt Defence. 3 296 

An Heir at Law, or eyen an 
Heir Male to the Honour 

of the Family, if there be 
probable Cauſe to contend 
for the Family Eſtate, not 
to pay Coſts. 482 

See alſo Heir. | 

Upon the Attorney's or Soligi- 
tor's appearing to be guilty 
of a 3 the Court 
will og him to pay the 
Colts, 7 693 


Covenant, Vide Agreement. 

Covenant uam, aud bow far 
relievable, vide Tit. Condi⸗ 
tion. 


Coutts. 


AT 14A BLE E of the Principal | Matters. 


The "Conry. 1 anly 1 


Courts, Vide ulm | proper to compel an Execu- 


| a 7 of nete e. 


Upon an Outlawry the Plaintiff 


in the Action ought to get a 


Grant or Leaſe of the De- 


fendant's Intereſt under the 


3 Seal, Page 445, 
446 


: Court of Chancery, 


Court of Chancery in Vaca- 
tion-Time may grant Prohi- 
bitions returnable in B. R. 
or C. B. 43, 476 

If a Copybolder ſues > the 
Lord's Court by Petitien, and 
thereupon a wrong Judg- 
ment is given, though no 
Appea] or Writ of Errer wil! 
lie of ſuch Judgment, fd 
the Court of Changery will! 
correct the Proceedings, 330 

An Executor proves 4 Will, 


whercin one of the Logarics „ 


is forged; this Fraud is not 


tion of a Truſt, and eanſc- 
quently a Diſtribution of the 
undiſpoſed Surplus of a per- 
{onal Eſtate, Page 549 
Guardians appointed by Will 
aceording to the Statuto of 
12 Car. 2. cap. 24. have no 


more Power than Guardians 
in Socage, and 


enaminable in Chancery. 
No Motion can be made on 
the Petty-Bag Side of the 
Court of Chancery after the 
laſt Day of the Term, tho 
as to other Purpoſes on the 


. 


Equity Side, the laſt Day of] 
Que ſelled of Land 4 18 F e had 


the Term continues till fs 
Motions ave over, 522 
So where the laſt Seal con- 
tinued three Days, tho Whole 
was looked upon as a Con- 
tinuance of the firſt Day of 
the Scal. 3 


havigur, or giving Occaſion 
to ſuſpect their Behaviour, 
the Court of Chancery will 
interpoſe. 704 
If a Father in low Cireum- 
ſtances endeavours to marry 
his own Child to one who 
has an Eſtate not any ways 
proportianable, the Court of 
Chancery will interpoſc. 
705 
| Guardians gre recommended 
by Will to a& with the Ad- 
vieo of J. S. and J. F. is 
afterwards attainted, this 
Superintendency deyalygs up- 
on the Grat Seal, ibid. 


Court Spiritual, vide Stir tual 


Court. 


Curteſy. 
Tena by the Corte ; 


two Daughters, and deviſed 

his Lands to Truſtees in Fec, 

in Truſt to pay his Debts, 

end to conyey the Surplus to 

his Daughters equally ; the 

- Younger Daughter 8 
f un 


are but 
Truſtees, on whoſe Misbe- 
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A TABLE of the Principal Matters. 


Cuſtoms of London, Vide Lon- 


buy Marriage Articles was co- 


and died leaving an Infant 
Son and her Husband ſur- 
viving; on the eldeſt Daugh- 
ter's bringing a Bill for a Par- 
tition, decreed that the Huſ- 


band of the youngeſt Daugh- 


ter ſhould be Tenant by the 
Curteſy. Page 108 


Cuſtoms Fozeign. Vide Tit. 
PFozeign Cuſtoms, 


don. 


Debts, Creditoz and Debtoz. 
Vide Truſt for Payment of 
T)ebts. . © , 


WII RE the Husband 


receives Money which 


venanted to be laid out in 
Land and ſettled, and after- 
wards miſapplies it, his Aſſets 
are liable to make this Loſs 


good, not as a Breach of | 


'Truſt, or as Money received 
and miſapplied ; but by rea- 
ſon of the Articles it is a 


Debt by Specialty. 131 | 


A Freeman of London gives a 
Note by which he owns him- 
ſelf indebted to his Brother 
and Heir, but his Brother 


knows nothing of it, and the 
Freeman keeps this Note al- | 


ways in his own Cuſtody, 
which on his Death was 
found among his Papers; ad- 


judged a void Note, and as | 


I 


1 


a Matter intended and not 
perfedtedd. Page 204 
See alſo under Tit. Aoluntary. 
One ſeiſed in Fee of ſome Lands, 
and poſſeſſed by Leaſe for 
Years of other Lands, deviſes 
the Fee to 4. and the Leaſe- 
hold to B. and dies indebted 
by Bond; on a Deficiency of 
Aſſets, both the Deviſecs ſhall 
contribute to the Payment of 
the Bonds ; but if the Deviſe 
had been to 4. of all the 
Reſt of his Eſtate, then 4. 
ſhould have paid all the 
Debts 75 > 7103 


Compoſition of Debts. 


Equity will aſſiſt a Com poſi- 
tion of a Debt, if obtained 

without Fraud and upon a 

fair Repreſentation 651 
If on the Conſent of the Wife 
and her Truſtees, and in or- 
der to a Compoſition with 
the Husband's Creditors, the 
Court orders Part of the 
Truſt-Money to be paid to 
the Creditors thus conſenting 
to diſcharge him of the Debts, 
any private Notes, (5c. taken 
by any of the Creditors for 
Part of their Debts beſides 
their Share with the reſt of 
the Creditors, will be ſet a- 
e. Di 768 
he Order and Priority in 
hich Debts are o be paid, 
vide under Tit. Alſets, and 


| . Erecuto?2, 


Decree, 


——. 


a. 


m 7 


Decree, 


If after a Decree a Caveat be 
centred to ſtay the Signing and 
Inrolling, it ſtays the Signing 
twenty-eight Days after the 
Preſenting the Decree to the 
Lord Chancellor to be in- 
rolled, and Notice given by 
the Lord Chancellor's Secre- 
tary to the Clerk on the o- 
ther Side. Page 609 

Where Matters have been ex- 
amined in Equity and de- 


termined, the Court is cau- | 


tious of unravelling former 
Decrees, Agreements or Re- 
lese 3 
On a Bill to ſet aſide a Decree 
againſt an Infant for Fraud, 
if the ſame be not fraudu- 
lent, though in many Re- 
ſpects not ſo equitable, the 
Court will not ſet it aſide. 
3 734 

If after a Decree to account, an 
Executor or Adminiſtrator 
does not revive. Within fix 
Years, this is not within the 
Statute of Limitations. 742 


1 


Parties bound or uot by a De- 
Cree | 


A Deeree ſhall not bind 1 Re- 


mainder- man who is no Par- 
„ 91 
After a Decree ꝝiſi Cauſa a- 
gainſt an Infant, on ſuch In- 
fant's coming of Age and 
before the Decree made ab- 


A TA BLE of the Principal Matters. 


ſolute, he may put in a new 
Anſwer. _ 504 
See Tit. Anſwer. 


Deeds, 
Deeds, Conveyances and Afſu- 
rances, Conſtruction and O 
peration of them. 


Deviſe to 4. (a Woman) for 


Life, and then to be at her 


Diſpoſal, provided it be 


to any of her Children by- 


her firſt Husband. J. with 
an after-taken Husband does 
by Leaſe and Releaſe and 
Fine convey the Premiſſes 
to a Truſtee and his Heirs, 
to the Uſe of herſelf for Life 
without Impeachment of 
Waſte, Remainder to her 
Daughter by a firſt Husband 
and the Heirs of her Body, 
Remainder to her Son by 
her firſt Husband and his 


Heirs; this adjudged a good 


Execution of the Power. 


Page 14 


Deeds or Settlements ſolemnly 


| executed, not to be ſet aſide 


by the Parties parol Expreſ- 
ſions declaring againſt it. 
SOIT 482 

Deed of Appointment in Con- 
ſequence of a Will, and re- 
ferring thereto, conſtrued as 
Part of the Will, 530 


Deeds loft or concealed. 


Where an Heir ſuppreſſed a 
Deed or Will, formerly the 
Court decreed the Part 
claiming under ſuch Dee 


7 


Cc. to hold and enjoy againſt 


ſuch Suppreſſor; but now the 
90 Court 
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crees the Suppreſſor to con- 
vey. Page 731 
The Contents of a Deed or 
Will ſuppreſſed, if uncertain, 
to be taken more ſtrongly a- 
gainſt the Suppreſſor. ibid. 


Needs cancelled. 


One makes a voluntary Settle- 


ment on her Nephew 4. 


in which there is no Power 


of Revocation, keeping the | 


Deed in her Cuſtody ; at- 
terwards the Nephew's Fa- 
ther gets an atteſted Copy 
of this Settlement; then 
the Aunt burns ſuch Settle- 
ment, and ſettles the Pre- 
miſſes on her Nephew B. de- 


livering the ſaid Settlement 


into B.'s Cuſtody ; the Ne- 
phew 4.'s Bill to eſtabliſh 
the firſt Settlement diſmiſſed 
with Coſts; upon which the 
ſecond Nephew B. claiming 
under his Settlement, and 
bringing a Bill to have the 


atteſted Copy delivered up, | 


obtains a Decree for that 
Purpoſe. 577 


Needs obtained by Dureſs, Com- 
pulſion, &c. 


Husband before Marriage co- 
venants to releaſe the Guar- 
dian of the intended Wife of 

all Accounts; this not bind- 
1ng, from a Preſumption that 


it was not made freely. 118 


Vide Marriage-brocage Bonds. 


Son in plentiful Circumſtances | 


gives his Father a Bond to 
f 


—_— 


his Lite, this, if done freely 

and without Cocrtion, good; 

and what Words and Circum- 

ſtances will not be conſtrued 

a Coertion. Page 607 
Vide ante Bonds. 


Demurrer. 


If one be made a Plaintiff im- 
materially, and without be- 
ing any Ways intereſted in 
the Cauſe, the Court will 
not make an Order to exa- 
mine ſuch Perſon de hene 
eſſe, but the Defendant ought 
to have demurred. 595 


Defendants. 


In what ſpecial Caſes the An- 
{wer of one Defendant may 
be read againſt the other, 

300 

They only are Defendants to 
a Bill againſt whom Proceſs 
is prayed, 593 

See alſo Parties. 


Depolitions oꝛ Examination. 


A Witneſs was examined who 
at that Time was diſin— 
tereſted, but afterwards be- 
came intereſted and Plaintiff 
in the Cauſe, his Depoſitions 

allowed to be read. 288 


A Witneſs, ſworn and examined 
to ſeveral of the Interroga- 
tories, dies ſuddenly before 
he has ſigned his Examina- 
tion ; theſe Depoſitions no E- 

414 

Defen- 


vidence. 


KM. 
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Defendant after Publication ex- 


amines a Witneſs, and on 
the uſual Affidavit, that nei- 


ther he, his Clerk or Solici- 
tor had ſeen the Depoſitions, 


gets an Order to re-examine 
this Witneſs, but the Witneſs 
dies before a Re-cxamina- 
tion; the Court gave Leave 
to the Defendant 'to make 
Uſe of the former Depoſi- 
tions. Page 415 


Depoſitions de bene efle. 
Court refuſed to publiſh De- 


poſitions de bere efſe, in or- 


der to compare them with 
the Depoſitions in the ſame 
Cauſe taken on an Exami- 
nation in chief, 2 $83 
The Reaſon of examining a 
Witneſs de bene effe. 568 
Whether a Proſecution for Per- 
jury will lie on a Depoſition 
taken de bene efſe. 568 


Deſcent. See alſo Purchaſe. 


Heir not always, and of Ne- 
ceflity, to be intended a Word 
of Limitation. 59 

So where the Deviſe was to 
the Heirs Male of J. S. be- 
gotten, J. S. having a Son, 
and the Teſtator taking No- 
tice that J. S. was then li- 
ving; this was held a ſufficient 
Deſcription of the Teſtator's 
Meaning, and the Son allow- 
ed to take, though ſtrictly 
ſpeaking he was not Heir. 

229 


All Lands in England at firſt 

deſcended in Gavelkind; but 
after the Conqueſt when 
Knight-Service Tenures were 


introduced, and the whole 


deſcended to the eldeſt Son, 
the Daughter of the eldeſt, 
Jie repraſeutationis, was 
preferred to the youngeſt 
Son. Page 64 


Devile, and Executoꝛy Devile. 
Vide Till. 


Dewiſe for Payment of Debts. 
Vide Truſts for raiſing Por- 
tions and Payment of Debts 
under Tit. Truff, 


* 


: D iſtrels. 


For the incouraging of Pur- 
chaſers of Fee- Farm Rents, 
the Statute of 22 Car. 2. 


the ſame Power of Diſtreſs 
which the King had, (97z.) 
not only on the Lands char- 
ged, but on any other of the 
Lands belonging to the Te- 
nant. Quære autem, if ſuch 
Grantee of a Fee- Farm 
Rent may diſtrain on other 
Lands of the 'Tenant under 
Scqueſtration. 307 


ou. 


Diſtribution. 


ho ſhall be preferred with 
regard thereto. 


Where an Exccutor has an ex- 

preſs Legacy, the Court of 
| Chancery looks upon him 
but 


cap. 6. gives the Purchaſers 


— 


A TABLE of the 


but as a Truſtee with regard 
to the Surplus, and will de- 
cree the ſame to go accord- 
ing to the Statute of Diſtri- 
bution. Page 7 


So though the next of Kin has 


a Legacy allo. 544 
Inteſtate dies leaving a deceaſed 
Brother's Child and a de- 
ceaſed Brother's Grandchild, 
the Grandchild not admitted 
to any diſtributory Share. 
The Clauſe in the Statute | 
of 22 (F 23 Car. 2. cap. 10. 
which ſays, that there ſhall 
be no Repreſentatives among 
Collaterals beyond Brothers 
and Siſters Children, being 
to be intended that none 
ſhall take by Repreſenta- 
tion but the Children of 
Brothers and Siſters to the 
Inteſtate. 25, 594 
One dies inteſtate, leaving an 
Aunt and a Grandmother, 
his next of Kin; the Aunt 
not entitled to come in for 
a diſtributory Share with the 
Grandmother. . 41 


On a Son's dying inteſtate, and | 


without Wife or Iſſue, the 
Father is at this Day enti- 
tled to the whole perſonal 
Eſtate, though by the firſt of 
Fac. 2. the Mother has but 
an equal Share with the Bro- 
thers and Siſters. 48, 49 
How the Law ſtood formerly 
with Regard to Diſtribution 
and Inheritance. 50 


Grandfather on the Father's 


Side, and Grandmother on 
the Mother's Side, equally 


entitled by the Statute of | 


Diſtribution, 53 


Principal Matters. 


As is alſo the Half Blood with 
the Whole. Page 53 
One covenants to leave his 
Wife 500 J. and dies inte- 
ſtate, upon which the Wife's 
diſtributory Share comes to 
above 500 J. this is a Satil- 
faction of the Covenant. 
One deviſes the Surplus of b 
perſonal Eſtate to his Rela- 
tions; only ſuch ſhall take as 
are capable of taking within 
the Statute. of Diſtribution. 

| - fo 

One dies inteſtate, R 
Uncle and a deceaſed Aunt's 
Son, the latter ſhall have no 
Share under the Statute of 
Diſtribution. 594 
One deviſes the Surplus of his 
perſonal Eſtate to four c- 
qually, and leaving 7. b. 
Executor in Truſt; and one 
of the four dies in the Life 
of the Teſtator; his Share, as 
ſo much of the Teſtator's 
Eſtate undiſpoſed of by the 
Will, ſhall go according to 
the Statute of Diſtribution. 


Donatio Canſa mortis. Vide 
Legacy. 


Dower. | 


Husband ſeiſed in Fee mort- 
gages for Years, marries and 
dies ; his Wife ſhall be er- 
dowed, 121 

Legacy to a Wife, in Conſi- 
deration that ſhe releaſe her 
Dower, on a Deficiency of 

Aſſets, 


A TABLE of the Principal Matters. 


 Aﬀets, ſhall be preferred. 
„ Page 127 
A Truſt Term for Years ſhall 
not, in Equity, hinder Dow- 
er. | 137 
A Jointure made by a Free- 
man of London on his Wife 
in Bar of Dower, will not 
extend to bar her of her 
cuſtomary Part. 530 


Ejedment. 


Menn in Fee is made re- 

deemable on Payment 
of 3ool, and Intereſt upon 
any Michaelmas Day, on fix 
Months Notice; the Remedy 
in this Caſe, on Default of 


tns at Law, or by Bill in 
Equity, but by Ejectment to 
recover the Poſſeſſion. 


Eleſtion. 


Where Money is agreed to be 
laid out in Land, the Party 
who would be entitled to 
the ſole Intereſt in the Land 
when bought, may (if not 
an Infant) elect to have the 
Money paid him, and that it 
ſhall not be inveſted in Land. 

130, 389, 470 
A Man has one Daughter, to 


Marriage Settlement, and 
afterwards he gives her 
80001. by his Will for her 
Portion, and 200 J. per Ann. 
the Daughter ſhall have but 


Payment, is not by Mutua- 


294 


whom 8000 J. is ſecured by 


one 8000 J. though ſhe may 
elect which of the Portions 
ſhe pleaſes. Page 147 
Purchaſer before a Maſter may 
elect to loſe his Depoſit; in 
which Caſe he will not be 
bound to proceed in the Pur- 
chaſe. 745 


Entry. 


The ſame Length of Time 
ſhall bar a Redemption in 
Equity, as bars an Entry at 
Law. | 270 
Where Lands were deviſed to 
A. for Life, and if 4. ſhould 
die leaving Iſſue Male, then 
to ſuch Iſſue Male and his 
Heirs for ever; but if 4. 
ſhould leave no Iſſue Male, 
then to B. in Fee; and 4. 
ſuffered a common Recovery 
of theſe Lands, and five 
Years paſſed; held that the 
right Heirs of the Teſtator 
were barred, in Regard they 
ought to have entered upon 
ſuch Forfeiture, and had no 
new Title of Entry upon 
the Death of the Tenant for 
Life. 520 


Erroz. 


Whether Error lies on a Rule 
or Award of a Mandammus. 
348 

Writ of Error on a Judgment 
on a Maudamus no Super- 
ſedeas to a peremptory Man- 
dam. 7" 241 
Error lies not on a Rule for a 


Prohibition, ibid. 
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Error is brought to reverſe 


ſuch Judgment for want of 
an Original, the Court will 


not permit the Plaintiff to 
file an Original. Page 412 


Eſtates. 
Eftate in Fre. ſimple. 


A Surrender of a Copyhold to 
the Uſe of Baron and Feme 
for their Lives, & Heredum 

G Aſſignatorum of the ſaid | 


Baron and Feme; and for 
Default of ſuch Iſſue, to the 
right Heirs of 4. this is an 
Eſtate in Fee, and not an 
Eſtate-tail in the Baron and 
Feme; otherwiſe had it been 
in the Caſe of a Will. By 
three Judges of B. R. againſt 
God ]. 70 


ſimple. 78 


Eſtate in Fee- tail. 


A Deviſe by a Father to his 


ſecond Son and his Heirs for 
ever, and for want of ſuch 
Heirs, then to the right Heirs 
of the Teſtator, is an Eſtate- 
tail; but had the Deviſe 
over been to a Stranger, the 
ſecond Son would have taken 
a Fee- ſimple, and 


quently the Deviſe over had 
been void. | 23 
7 


After Judgment in an Action 
on a Policy of Inſurance, if 


| 


| 


If Lands are given to a Baſtard | 

and his. Heirs, though ſuch | 
Baſtard can have no Heir but | 
of his Body, yet it is a Fee- | 


conſe- 


D 


eviſe to 4. for Life, Re- 


mainder to his firſt, 6c. Son 


in Tail Male, and ſo on to 


his ſixth Son; and if 4. 
ſhould die without Iſſue 


Male of his Body, then to 
D. this held to give an E- 


ſtate-tail to 4. to the End 


that the ſeventh and other 


ſubſequent Sons ſhould not 


be excluded. Page 59, 754 


So had the Deviſe been to 4. 


8 


for Life, and if 4. died 
without Iflue, then to 5. 
here the ſubſequent Words 
would have turned the ex- 
preſs Eſtate for Life into an 
Eſtate- tail. 605 


pon a Settlement A. is made 


Tenant for Life, Remainder 
to the Heirs of his Body by 
his Wife Jane, and in the 
ſame Deed covenants not to 
ſuffer a Recovery, but that 
the Lands ſhall be enjoycd 
according to the Limitation; 


A. does ſuffer a Recovery, 


and deviſes the Lands; this 


Covenant good to bind the 


Aſſets; but 4. being Tenant 
in Tail, and as ſuch having 
a Power to ſuffer a Reco- 
very, the Lands deviſed ſhall 
not be affected. 104 


One deviſes Lands for Payment 


of Debts, and then to 4. for 


Life, with Power to make 


Leaſes, Gc. Remainder to 
the Heirs Male of the Body 
of 4. though this be but the 
Deviſe of a 'Truſt and Exe- 


cutory, and expreſt to be to 


A. for Life, yet it is an E- 
ſtate-tail in A. barrable by a 


Fine and Recovery; /ecus 


in Cafe of Marriage Articles 
to 


—_ ** — 
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to ſettle Lands in that Man- 
ner. Page 142, 290 
Deviſe by Tenant in Tail to a 
Charity, good, tho' no Fine 
be levied, or Recovery ſuf— 
fered previous thereto. 248 


Eftate for Life. 
J. deviſed Lands to Truſtees 


and their Heirs, in 'Fruſt, 
that the Profits ſhould be 


equally divided between his | 
Wife and Daughter during | 
the Wife's Life; and after 


her Death he deviſed the 
ſame to the Ufe of the 
Daughter in 


mainder over, the Daughter 
dies before the Mother; this 


held to be a Tenancy in 
Common between the Mo- 
ther and Daughter during 
the Mother's Life, and that 


on the Daughter's Death her | 
Moiety did not refult to the 
Heir, but was an Intereſt un- 


diſpoſed of in Nature of a 
Tenancy pur auter vie, and 


belonged to the Daughter's | 


Adminiſtratrix. 
Deviſe to 4. for Life, 
mainder to his firſt and every 
other Sons in Tail Male 
ſucceſſively, and for want of 
Iſſue Male of 4. Remainder 
over; this is only an Eſtate 
for Life in 4. even though 
the Codicil took Notice that 


the Teſtator had given the 
Premiſſes to 4. and the Heirs | 


Male of his Body. 54 fed 
[ide 605 
Deviſe to 4. for Life, and at- 
ter his -Death to the Heirs 


| Male of his Body, and the 
| Heirs Male of the Body of 
ſuck Heir Male ſeverally and 


Tail, Re-] tion, in Truſt to convey the 


34 | 
Re- 


One poſſeſſed of a Term 
Years, devifes all the Pro- 


ſueccffively, as they ſhall be 
in Priority of Birth, &c. Re- 
mainder over; 4. the 
better Opinion, ſeems to be 
only Tenant for Life. Page 
8 
Deviſe to Zane Styles for J. fe 
and then to be at her Difpo- 
fal, provided the gives the 
Premiſſes to any of her Chil- 
| dren by her firſt Husband; 
Liſe, with a Power to diſ- 
| Poſe of the Fee. 149 
Deviſe of Land to a Corpora- 


Premiſſes to the Teſtator's 
Godſon 4. for Life, and fo 
to his firſt Son for Life, and 
afterwards to the firſt Son of 
that firft Son for Life, then 


Limitations; this tending to 


lowed, but the Conveyance 
| ſhall be made as near the 
Intent of the Party as the 
Rules of the Law will ad- 
mit, ig. by making all the 
Perſons in Being Tenants for 


the Sons unborn muſt be in 
Tail. 332 


 Eftate for Years. 


How and in what Reſpects a 
Deviſe of a Term for Years 
differs from a Grant thereof. 

575 
for 


fits thereof to J. S. only 


the 


this gives her an Eſtate for 


to B. for Life, with the like 


a Perpetuity will not be al- 


Life; but the Limitations to 


* 
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the Profits accruing from the 
Death of the Teſtator ſhall 
paſs. Page 503 
One deviſes his Lands to his 
Executors for and until Pay- 
ment of his Debts; this is 
but a Chattel Intereſt in the 
Executors. 509 
A. deviſes a 'Term for Years 
to B. for Life, Remainder 


to C C. in the Life of 


B. deviſes the Remainder 
of this Term; this is good, 
and amounts to C.'s decla- 
ring that his Executors ſhall 
ſtand poſſeſſed of the Term 
in Truſt for the Deviſee. 
| | | 572 
So if a Deviſee in Remainder 
of a Term articles for a va- 
luable Conſideration to ſell 
it; ſuch Deviſee in Remain- 
der is afterwards but a Tru- 
ſee for the Purchaſer, but a 
voluntary Aſſignment ſeems 
void, 576 
Anciently there were rarely 
any Leaſes for Years but 


what were for a ſhort 'Time; 


for which Reaſon they were 


eſteemed to be of leſs Con- 


tinuance than an Eſtate for 
Life, and for the ſame Rea- 
ſon ſuch Leſſee could not 
fallify a feigned —_— 


It I deviſe all my real = 
perſona] Eſtate, and after- 
wards purchaſe ſome Lands 


in Fee, and ſome Leaſes for | 


Years, the Leaſes ſhall paſs, 
but not the Fee-limple 
Lands. 575 
Eftate by Tmplication. Vide 


Implication. 
2 


| 


Term Attendant on the In be- 
ritauce. 


A. ſeiſed in Fee demiſes to J. 
his Executors, &c. for 99 
Years, in Truſt for himſelf 
and his Wife for. their Lives, 
and the Life of the Survi- 
vor; and after the Death of 
the Survivor, in Truſt for 
the Heirs of their two Bo- 
dies; and in Default of 

ſuch Iflue, for the Heirs of 
the Body of the Husband, 
Remainder to the Heirs of 
the Survivor of the Husband 
and Wife; Husband and Wife 
have Iſſue a Son, the Husband 
dies, after which the Son dies 
without Iſſue in the Life of 
the Mother, who admini— 
ſtring to her Husband and 
Son, aſſigns this Term to the 
Defendant; decreed the AC 
ſignee well entitled, and that 
the Term ſhould not go to 
the Heir of the Husband. as 
Attendant on the Reverſion. 


Page 360 


Limitation of Terms for Tears, 
Money, &c. | 


J. deviſes Houſhold Goods to 
his Wife for Life, and after- 
wards to his Son ; the Court 
held this a good Deviſe over, 
and to be the ſame as if it 
had been only of the Uſe of 
the Goods to the Wife for 
Life. I 

Truſt of a Term is limited to 
4. for Life, then to his firſt, 


22 


A TABLE of the Principal Matters. 


c. Son in Tail Male, and for 
want of Iflue Male, to his 
Daughter or Daughters for 


the Remainder of the Term; 


there having never been a 
Son, the Limitation to the 


Daughter was held good. 


Page 98 


4. on his Marriage aſſigns a 


Term of 1000 Years in Truſt 
for himſelf for Life, Re- 


mainder to his Wife for Life, 


Remainder to the Heirs of 


the Body of the Husband and 


A 


Wife, Cc. the Wife dies lea- 
ving Iſſue; the whole Term 
veſts in the Husband, and he 


may aſſign it. 132 


Legacy given upon a Man's 
dying without Iſſue, to be 
paid within ſix Months aſter, 
the Man dies leaving Iſſue, 
which Iſſue within ſix Months 


after dies without Iſſue; the 


4 


Legacy not duc, it not being 
intended to ariſe upon any re- | 
moter Contingency than that | 


of the Man's dying without 
Iſſue living at his Death. 198 


ermor deviſes his Term to 


A. for Life, Remainder to 
ſuch of his Iflue as A. ſhould 
appoint, and if 4. die with- 
out Iſſue, Remainder to B. 
this held a good Deviſe to 
B. being to be underſtood 
if J. die without Iſſue living 
at his Death. 432 


One having two Nephews . 


and B. deviſes his perſonal | 


Eſtate to 4. and B. and if 
either of them die without 
Children, then to the Survi- 


vor; this is good, being to | 


be intended without Children 


living at his Death. 534 


1 


1 


4 5 


One deviſes his perſonal E- 
ſtate to his Son, and if his 
Son die within Age, and 
without Iſſue, then to go to 
the Teſtator's Brother; the 
Son ſhall have the Produce 
of the perſonal Eſtate, and 
only the Capital, in caſe of 


go to the Brother. Page 500 
One poſſeſſed of a perſonal E- 
ſtate deviſes, that if his Wife 
die without Iſſue by him, 


his Brother; this good, cven 
though the Brother dies in 
the Life of the Wife. 563 
Deviſe of a Truſt of Money 
on Failure of Iflue generally, 
or a Bond or Covenant to 
pay Money on ſuch Pai- 
lure, good; ſecus of a Limi- 
tation of a Term. 566, 750 
One poſſeſſed of a Term for 
Years deviſes it to 4. and B. 
and if either of them die and 
leave no Heir of their re- 
ſpective Bodies, then to C. 
this held a good Limitation 
to C. if J. or B. left no Iſſue 
at their Death. 664 
A Deviſe of a Term for Years 
to one for a Day, or an Hour, 
is a Deviſe of the whole 
Term, if the Limitation o- 
ver is void, and it appears 
at the ſame Time-that the 
whole is intended to be diſ- 
poſed of from the Executor. 


* 


he die without Iflue, then to 
B. this good, and to be in- 
tended if 4. die without Iſ- 
ſuc living at his Death. 748 


0X Evidence. 


the Infant's Death, c. ſhall. 


then 80 J. ſhall be paid to 


. 665, 666 
Deviſe of 400 J. to 4. and if 
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A Tas LE of the Principal Matters. 


* RIGS 7 OS * _ — . 


Evidence and parol Evidence. 


Parol Proof, provided it be 
plain and indiſputable, ad- 
mitted in Caſe of a Will of 


a perſonal Eſtate, eſpecially | 


where it is only to rebut an 
Equity ariſing by Implica- 
tion. Page 9, 116 
Parol Evidence, when concur- 
ring with the Conveyance, 
and only to rebut a pretended 
reſulting Truſt, admitted to 
ſnew the Intention of the 
Party. 113 
Under ſome Circumſtances the 
Plaintiff himſelf has been al- 
lowed a good Witneſs; 
where a Witneſs at the Time 
of his Examination was diſ- 
intereſted, but afterwards be- 


came intereſted and Plaintiff | 


in the Cauſe, his Depoſitions 
were notwithſtanding, allow- 
cd to be read. 288 


So where the ſurviving Witneſs | 


to a Bond was made Executor 

to the Obligee; in an Action 
brought by him on the Bond, 
Evidence was admitted to 
prove the Plaintiff's Hand. 289 
In what ſpecial Caſes the An- 


{wer of one Defendant may 


be read againſt another. 300 
A. a Freeman of London, pur- 
chaſes an Eſtate in the Name 
of B. but no Truſt is decla- 
red, A. dies, and B. gives a 
Declaration of Truſt; this is 
good. 321 
A Witneſs dies after having been 
examined, but before ſuch 
Examination is ſigned by 
him; the Depoſitions no E- 


| 


vidence. 414 
I 


But yet where the Defendant 
after Publication examined a 
Witneſs, and on the uſual Af- 

- fidavit, that the Defendant, 
his Clerk or Solicitor had not 
ſeen the Depoſitions, got an 
Order to re-examine this Wit- 
neſs, but the Witneſs died be- 
8 a Re- examination, the 
Court gave Leave to the 
Defendant to make uſe of 
the former Depoſitions of the 

| ſame Witneſs, Page 415 

In a Will of Land, one of 4 

three Witneſſes is Deviſee of 
Part of the Land deviſed 
thereby; Quære, whether not 
a good Witneſs if he has a- 
liened the Land without Co- 
venant or Warranty. i 
Sec more Tit. Witneſs, = 


Eſcape. 
A. lends Money to B. and C. 


on Bond, B. becoming a 
Bankrupt, and his Eſtate be- 
ing ailgned by the Commiſ— 
ſioners, 4. ſues C. takes 
him in Execution on a Ca' 
Fa, and afterwards conſents 
to his Eſcape; yet 4. ſhall 
come in as a Creditor of the 
Bankrupt for a Moicty of 
his remaining Debt. 237 
One committed in Equity, for 
a Contempt for reſcuing an- 
other taken on Lord Chan- 
cellor's Warrant, ſuch Perſon 
not liable to an Eſcape War- 
rant, 439 
Where one is taken in Execu- 
tion on an Outlawry after 
Judgment, Debt will lie a- 
gainſt the Sheriff for the E- 
ſcape of ſuch Perſon, and 
need 


ets th in Ie. 
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Principal Matters. 


need not be brought in the 


5 Zam quam. _ Page 687 


Examination. Vide Tit. De- 


poſitions. 


The Reaſon of examining a 
Witneſs de beme efſe, and 
whether a Proſecution for 
Perjury will lie on ſuch De- 


poſition. 568 


After Publication, and Exami- 
nations known, the Court 


will not give either Side 


Leave to examine. 727 


Extommunitation. 
Want of Addition in the Libel 


on which there is an Excom- 
munication, where the Pro- 
ceedings are not by way of 
Proclamation with Pains and 
Penalties, no Objection. 435 
It muſt be ſhewn where the 
Defendant was commorant, 
but ſufficient if this be ſet 
forth in the Libel ; alſo the 
Lord Chancellor inclined to 
think, that after the Writ has 
been iſſued out of Chancery, 
brought into B. R. and there 
delivered to the Sheriff, but 
not yet actually returned in- 
to B. R. this Court, on a 
plain Error appearing, may 
ſuperſede or quaſh it. 436 


Execution. 


A Creditor, by Statute, of J. S. 
if J. S. become a Bankrupt, 
and the Statute be not ſued 
and executed before the Bank- 
ruptcy, ſhall come in only 


Lands in Fee bound by the 
Statute, Page 92 
Suing out an Execution againſt 
the Bail, pending a Writ of 
Error in Parliament, is a 
Contempt and Breach of Pri- 
vilege. 685 


Power, alſo Tit. Deeds, 
and the Conſtruction and O- 
peration of them. 


Exccuto2 and Adminiffrato?. 


In what Priority Debts are to 
be paid by an Executor or 
Adminiſtrator, vide alſo un- 
der Tit. Aſſets. 


Where a Legacy is given to a 
Man, his Executors, Admini- 
ſtrators and Aſſigns, if the Le- 


Teſtator, his Executors, Oc. 
ſhall not have the Legacy. 84 


If two Executors join in a Re- 


ceipt for Money, and only 
one of them actually receives 
it, both are chargeable to 
Creditors, but not to Lega- 
tees. 241 


An Executor, in Equity, as well 


as at Law, may prefer any 
Creditor in equal Degree, 
or, after an Action brought 
by one Creditor, may confeſs 
Judgment to another. 295 


An Executor cannot bring a 


Bill without ſhewing thereby 
that he has proved the Will ; 


but it is ſufficient to ſhew 


that he has duly proved the 
Will, without ſpecifying in 
what Court. 752, 766 


pro rata, though there were | 


S0 


Execution of a Power. Vide 


gatce dies in the Life of the 
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So if an Executor brings a Scire 

Facias to revive a Decree, he 

muſt ſhew he has proved the 
Will, and if there be bona 
notabilia in divers Dioceſes, 
if he ſhew Proof of the Will 
in the Spiritual Court of one 
of the Ordinaries, this is not 
g00d, but in ſuch Caſe the 

Proof muſt be in the Archbi- 
ſhop's Court. Page 766 

See more of Executor under 
IÞeir, and Matters contro- 
verted between the Heir and 
Executor. 


In what Caſes an Executor 
Hall be only a Truſtee. 


Where an Executor has an ex- 
preſs Legacy, the Court of 
Chancery looks upon him as 
a Truſtee with regard to the 
undiſpoſed Surplus, and will 
make him account for it to 


the next of Kin, although | 
the Spiritual Court has no| 


| ſuch Power. 7 
Though in all ſuch Caſes parol 


Proof may be admitted to | 


ſhew that the Teſtator in- 
tended to give his Surplus to 
his Executors, this being on- 
ly to rebut an Equity ari- 
ſing by Implication in Fa- 
vour of the next of Kin. 
95 115 

Where, on a Bill brought by 
the next of Kin for a Di- 
ſtribution, the Executor in 
his Anſwer waived the Bene- 
fit of the Surplus, by Miſtake 
of the Law in that Point, he 
being able to prove the Te— 
ſtator's Intentions to give 


| denied to amend his Anſwer. 
Page 297 
One deviſed Lands to his Execu- 
tors (who were no Relations 
to him) and the Survivor of 
them, to fell for the beſt 
Price, and to pay his Debts, 
Legacies and Funerals, fo far 
as the ſame would extend, 
giving Legacies to his Heirs 
at Law, and 100 J. to the 
Children of one of the Ex- 
ccutors, but nothing to the 
Executors themſelves; in 
ſuch Caſe the Exccutors 
were looked upon as Tru- 
ſtees for the Heir at Law, 
after Debts paid. 390 

An Executor has an expreſs Le- 
gacy, and ſo have the next 
of Kin, but no Diſpoſition of 
the Surplus; the latter de- 
creed to have it. 544 

In which Caſe ſee alſo ſeveral 
Inſtances where an Executor, 
though a Wife, has been de- 
creed to diſtribute. 

If I make 4. my Executor, and 
ſay no more, and 4. dies In- 
teſtate, without diſpoſing in 
his Life-time of ſuch perſo- 

nal Eſtate, my next of Kin, 
and not his, ſhall have Ad- 
miniſtration de houis uon, to- 
gether with all my perſonal 
Eſtate ;.ſecus where I make 
A. my Exccutor, and give 
him all my perſonal Eſtate. 


553 


, 


How to acconnt. 


'Two Executors join in a Re- 
ceipt for Money which is 
actually received by one of 


him the Surplus, yet he was 
1 


8 them only, both liable to 
Creditors. 


— 


being paid to one, only the | 


Creditors, but not to Lega- | 
 _ rees; but where two Truſtees 


join in a Receipt, the Money 


receiving Truſtee. ſhall . be 


charged. 


Page 83, 241 


Where an Executor puts out 


Money without the Indemp- 
nity of a Decree, upon a real 


Security, which at that Time 


there was no Reaſon to object 


to, but afterwards ſuch Se— 


curity proves bad; he is not 
accountable for the Loſs, any 


more than he would have 


been entitled to the profit, 


had it continued good. 141 


An Executor pays the Aſſets of 
his Teſtator into the Hands 


of a Banker his Co- executor, 
whom the Teſtator uſed to | 
intruſt with his Money, after | 
which the Banker fail'd; the 
Executor not chargeable with 
this Loſs. | 243 


A Mortgage comes to an Execu- 


tor, who receives the Money 
and pays it away to his Te- 
ſtator's Creditors, afterwards 
it appears that the Mortgage 
has been ſatisfied in the Te- 
ſtator's Life- time; the Exc- 
cutor muſt refund, though 
he had before paid tho Mo- 
ney away in Debts which he 
had not otherwiſe Aſſets to 
Pay. 355 
So if an Executor recovers a 
Debt, and pays the Teſtator's 
Debts with it, after which the 
Judgment recovered by him 


is reverſcd in Error; he mult | - 


reſtore the Money to the 


Plaintiff in Error, and his ha- | 
ving paid it away in Debts | 
will not excuſe him. 357- 
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Expoſition of Wows, Sec al- 


ſo Will. 


Articles conſtrued againſt the 


Words for the Sake of the 


Intent; as where the Wife's 


Portion was to be laid out 


in Land to be ſettled on 


Husband and Wife and the 
Heirs of their Bodics, and if 


not laid out in Land during 


their joint Lives, and the 
Wife ſhould die firſt, that the 
Money ſhould go to her Bro- 
ther and Siſter ; the Wife dies 
firſt, leaving lflue, and the 
Money 1s not Jaid out in a 
Purchaſe; yet the Iſſue, and 
not the Wife's Brother and 
Siſter, ſhall have it, Equity 
ſupplying the Words, if the 


Wife die without Iſſue. Page 


234 


Where there is a Power to 


charge Lands with younger 


Childrens Portions living at 


the Father's Death, a Poſt- 
humous Child is within the 
Power. 


8 
y the Deviſe of all one's Goods 


a Bond will paſs. 267 


One being on Ship-board and 


entitled to Part of a conſi— 
derable Leaſchold Eſtate by 
the Death of his Mother, 
which he did not know of, 
makes his Will at Sea, de- 
vilſing to his Mother (if li- 
ving) his Ringe, and makes 
A. his Executor, to whom he 
deviſes his Red Box, and all 
Things not before bequeat l- 
ed; theſe general Words 
ſhall not paſs what the Te— 


ſtator did not know he had 


91 a Right 


Yi 
449 
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A TABLE. of the 


Principal Matters. 


a Right to, but ſhall be re- 
ſtrained to Things ejuſdem 
generts. | Page 302 


One deviſes the Surplus of his 


perſonal Eſtate to his Rela- 
tions; only ſuch ſhall take as 
would be entitled within the 
Statute of Diſtribution. 327 
A Deviſe to one's poor Rela- 
tions, how conſtrued. ibid. 
Sed Ouære. LT 
If one deviſes the Surplus of 
his Eſtate to his Children and 
Grandchildren living at his 
Death, a Grandchild i Ven- 
tre ſa mere at the 'Teſtator's 


Death ſhall take; ſecas had | 


the Deviſe been to his Chil- 


dren and Grandchildren, 342 | 


A Bequeſt of Houſhold Goods 
extends to all Houſhold 
Goods. purchaſed after the 
making of the Will, and 
that are in the Houſe at the 

Teſtator's Death, as alſo to 
Plate in common Uſe in a 

Family. 4424, 575, 598 

Where a Will was wrote blind- 
ly and hardly legible, and 
the Legacies in Figures, the 
Court referred it to a Ma- 
ſter to examine what thoſe 
Legacies were, and the Ma- 
ſter to be aſſiſted by ſuch as 
underſtood the Art of Wri- 
ting; alſo where the Lega- 
tees Name was very falſly 
ſpelt, referred to a Maſter to 
ſee who was intended. 425 

A Proviſion for Daughters 70 
be born extended to Daugh- 


da 


ters then born. 426| 


One by Will gives 5 J. per An- 


yu 


where there were Hoſpitals ; 
it was taken to be thoſe 
Hoſpitals, and not to extend 
to another Hoſpital about a 
Mile from thence, though 
founded by the ſame Per- 


ſon. Page 426 
Hoſpitals and Spittals the ſame. 
ibid. 


A Deviſe was of a Truſt to 
all the Teſtator's Daughters 
or their Children living at 

the Teſtator's Son's Death; 

| ſome of the Daughters were 
living at the Son's Death, 
and had Children, and other 
of the Daughters were dead, 
leaving Children; decreed 
that all the Children, as 
well of the living as of the 
dead Daughters, ſhould take, 
the Word or bcing to be 
taken for and. 434 

A. deviſes his Library of Books 
now in the Cuſtody of B. 
and afterwards buys more 
Books, which he places in the 
ſame Library; the after- 
bought Books ſhall paſs. 597 

By a Deviſe of an Houſe cm 
pertinentis, only the Garden 
and Orchard will paſs with 


itz; but by the Deviſe of an 


| Houſe with the Lands ap- 
pertaining thereto, the Lands 
occupied therewith ſhall paſs. 
| 60 
Two Schools in one Them 
one a Free, the other a Cha- 
rity School for Boys and 
Girls; 4. deviſes 500 J. to 
the Charity School; though 
both be Charity Schools, yet 


num to all and every the 
3 and it was proved 
the | 


2 


cſtator lived in a Place | Vide Charity. 


only that for Boys and Girls 
ſhall take. 674 


Father 


A TABLE of the Principal Matters. 


FFA 


Father and Son. 


ATHE R buys an Eſtate 

in the Name of his young- 
er Son and of a Truſtee; this 
ſhall be taken as an Advance- 


ment; fo though a Reverſion 


be ſettled on the younger 


Son expectant on his Mo- 


ther's Death. Page 111 
A Parent makes a Purchaſe in 


his Child's Name, and takes | 


the Profits during the Infancy 


of ſuch Child; this will be | 


conſtrued to, have been done 
as Guardian only; /ecus 
where the Parent continues 


to take the Profits after the 


Child's coming of Age; for 
this may be conſtrued a 
Truſt for the Parent. 111, 
00 608 
The Father covenants to ſettle 


an Eſtate on the Marriage 


of his Son, who privately a- 
grees to repay ſo much out 
of it to the Father; the Son 
being in ſuch Caſe under the 
Awe of his Parent, and not 
ſuppoſed to act freely, Equity 
will relicve againſt ſuch pri- 
vate Agreement. = 
A Son in plentiful Circum- 
ſtances gives his Father a 
Bond to pay him 120 J. An- 
nuity for his Life; if done 
freely, and without Coer- 
tion, good ; and what Words 
or Circumſtances will not be 
conſtrued a Coertion. 607 
If a Father in low Circum- 
ſtances endeavours to marry 
his own Child to one who 
has an Eſtate not any ways 


proportionable, the Court of 
Chancery will interpoſe. 
Page 705 


Fee-Farm Rent. Sce Tit. 


Diftreſs, and Rent. Fee- 
femple and Fee-tail, See E- 
| ftates, 


Fine. 
A Fine cannot be levied of Mo- 
ney agreed to be laid out 
in Land and ſettled in Tail; 
but a Decree can bind ſuch 
Money equally as a Fine 
could the Land. 130 
Though a Fine levied by Leſ- 
ſee for Years, or at Will, be 
void, yet it is otherwiſe 
where levied by one having 
a defcalible Right, and ſuch 
Leſſee joins with them. 5 20 


Fozkeiture. 


Father gives his Son 40 J. upon 
Condition that he does not 
diſturb his Truſtees; on the 
Truſtees applying for an Ex- 
ecution of the Truſt, the Son 
decreed either to join in a 
Sale of the Premiſſes, or elſe 


to forfeit his 40 J. Legacy. 


136 

How far Equity will aſſiſt one 
to take Advantage of a For- 
feiture. 85 353 


Fozeign Laws, 


Foreign Laws and Cuſtoms, as 

of France, Holland, &c. 
| muſt be proved, elſe the 
„ 
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Court catmot take Notice of 
them. Page 431 


Foreign Plea. 


No Foreign Plea to be admitted 
after a general Imparlance. 


477 
Fraud. 
Collufion, Covin, Concealment, 


Tit. Deeds; Under-hand A. 


greement under Tit. Agree- | 


ment ; vide Catching Bar- 
gains under Tit. Heir. 


Deviſee under a Will defective- 


ly ezecuted, repreſents the | 


Will duly executed, and for | 
a ſmall Sum gains a Releaſc 


from the Heir ; Releaſe ſet | 
 afide. 239 
Where there is either ſuppre ſſio 


overi or ſuggeſtio falſe, it is 
good Reaſon to ſet aſide any 


Grant or Releaſe. ibid. | 


A Will of Land may be good 
at Law, as being well exc- 
cuted, and yet ſet aſide in 

Equity, as if obtained by 


Fraud. 288 | 
Where an Executor proves | 


Will of a perſonal Eſtate 


wherein one of the Legacics | 


is forged, the Exccutor has 
no Remedy in Equity for 
this Fraud, but ought to 
have proved the Will, with 
a ſpecial Reſervation as to 
that Legacy. 388 
Where the firſt Mortgagce is a 
Witneſs to the ſecond Mort— 

> 5 


| 


Tmpoſition, vide alfo under | 


gage, tho' no actual Proof of 
his having known the Con- 
tents thereof, yet ſince it will 
be preſumed that he might 
have known the ſame, this 
ſhall poſtpone him. Page 


One makes a voluntary Settle- 
ment on her Nephew, keep- 
ing the Deed in her Cuſtody, 

and in the ſaid Settlement 

thore is no Power of Revo- 
cation; afterwards the Fa- 
ther of the Nephew by Stealth 
gets an atteſted Copy of the 
Settlement, and then the 
Aunt having burnt the Deed, 
ſettles the Premiſſes on an- 


| other Nephew; the firſt Ne- 


phew's Bill to eſtabliſh the 
Copy of the firſt Settlement, 
diſmiſſed with Coſts, and on 
the ſecond Nephew's Bill the 
atteſted Copy decreed to bc 
delivercd up, as having been 
indirectly gained. 3 


Of two voluntary Settlements, 


if the firſt be made abſolute 
_ againſt. the Intention of the 
Party, the ſecond ſhall pre- 
vail. +; 581 
On a Bill to ſet aſide a Decrce 
againſt an Infant for Fraud, 
if ſuch Decree be not frau- 
dulent, tho in every Reſpect 
not ſo cquitable, Court will 
do nothing in it. — 734 
Equity will aſſiſt a Compoſition 
of a Debt, if obtained with- 
out Fraud, and on a fair Re- 
preſentation. | 751 


Frauds and Perjuries. Sce 
EY Agreement, 


155 nr Free- 


«Fr =, *4, 2, % 
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Freehold, | 
Things fixed thereto. See alſo 
| Matters controverted betwixt 
the Heir and Executor under 
I. Deir. 


Hangings, Chimney-Glaſſes or 


Pier-Glaſſes are Matters of 


Ornament and Furniture, 
and not to go with the 
Houſe. | 
One deviſes Lands to his Exe- 
cutors for and until. Payment 
of his Debts, and then to 4. 
for Life, Oc. this but a Chat- 
tel Intereſt in the Executors, 


and the Freehold well veſts 
509 | 


in A. 


| 


Savelk ind. 


LL Lands in England be- 
fore the Conqueſt were 
in Nature of Gavelkind, and 
after the Introduction of Te- 
nures by Knights- Service, yet 
has the Right of Repreſenta- 
tion continued. 64 
As if one of the Sons dies in 
the Life of the Father, 
leaving a Daughter, and at- 
terwards the Father dies, the 
Daughter ſhall have her Fa- 
ther's Share. 65 
All Lands in Kent are pre- 
ſumed to be Gavelkind. 


475 


Page 94 


Gzant. 


How, and in what Reſpects a 
Deviſe of a Chattel Intereſt 
differs from a Grant thereof. 
Page 575 


Guardian. 


An Executor pays a Legacy 
given to a Child, to the Fa- 
ther as Guardian; this ill, 
notwithſtanding the Teſtator 
by Paro] on his Death- Bed 
had directed it. 285 
uardians appointed by Will, 
according to 12 Car. 2. cap. 
24. have no more Power 
than Guardians in Socage, 
and are but Truſtees, on 
whoſe Misbehaviour, or gi- 
ving Occaſion for Suſpicion, 
the Court of Chancery will 
interpoſe. 703 
If a Father in low Circum- 

ſtances endeavours to marry 

his own Child to one who 

has an Eſtate not any ways 

proportionable, the Court of 

Chancery will interpoſe. 

| 3 
A Will recommends it to Guar- 
dians to act with the Advice 
of J. 8. who is afterwards 
attainted ; this Superinten- 
dency devolves upon the 
Great Scal. 706 


0 


10 A Heir. 


hon. AO 
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binds himſelf and his Heirs in 


peir. 


Heir and Anceſtor. See alſo 
Allets. 


PI not always, and of 
Neceſſity to be intended 


a Word of Limitation. Page | 


59 


So where the Deviſe was to | 
J. F. be- 


the Heirs Male of 
gotten; F. S. having a Son, 
and the Teſtator taking No- 
tice that J. S. was then 
living; this is a ſufficient 
Deſcription of the Teſtator's 
Meaning, and the Son al- 
lowed to take, tho' ſtrictly 
ſpeaking he was not Heir. 
229 

A voluntary Conveyance made 


to the Brother of the Half | 


Blood, but which was de- 
fective at Law, made good 
by a Court of Equity againſt | 
the Heir, 60 
Though where there is not 


that Conſideration of Blood, | 


a voluntary Conveyance of 
a Copyhold, or other Eſtate, 
will not be helped in Equity 
againſt the Heir. 354 
One ſeiſed of Lands in Fee 


a Bond, and having deviſed 
his Lands to FJ. S. in Fee, 
dies; in a Bill brought by 
the Obligee to fubje&t the 
Lands deviſed, the Deviſor's 
Heir muſt be made a Party. 
| — 
In a Deviſe to a Man and his 

Heirs, the Word Heirs is 


di 


2 | 


uſed only to Meaſure out 
the Quantity of Eſtate which 
the Deviſee is to take, and 
not as a Word of Purchaſe; 
for which Reaſon if the De- 
viſee dies in the Life of the 
Deviſor, his Heirs ſhall not 
take, Page 397 
An Heir at Law, or Heir Male 
to the Honour of the Family, 
if probable Cauſe to con- 
tend for the Family Eſtate, 
ſhall not pay Coſts, 481 
One ſeiſed in Fee mortgages to 
A. and afterwards binds him- 
ſelf and his Heirs by Bond 
to 4. and dies; if the Heir 
comes to redeem, he muſt 
pay the Bond-Debt as well 
as the Mortgage; but if the 
Heir aſſigns the Equity of 
Redemption to J. S. he ſhall 
redeem upon Payment of the 
Mortgage only. 775 
Deviſe to 4. for Life, Re- 
mainder to the right Heirs 
of J. S. (then living;) the 
Fee-{imple deſcends to the 
Heir at Law of the 'Teſta- 
tor until the Contingency 
happens. 516 
An Heir, in an Action brought 
againſt him by a Bond-Cre- 
ditor, is ſued as for his own 
Debt in the Debet and De- 
tinet ; and before the Sta- 
tute of 4 & 5W. & M. cap. 
14. on his having aliened 
before Action brought, was 
reſponſible in Equity for the 
Value of the Land aliened. 


777 


Natters 
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A FABLE of the Principal Matters. 


Matters controverted between 
the Heir and Executor. 


Pier-Glaſſes, as Matters of 
Ornament and Furniture, go 
to the Executors, and not 
with the Houſe. Page 94 
Where Money put out on Secu- | 
rities was by Marriage Arti- 
cles aſſigned in Truſt to' be 
inveſted in Land and ſettled | 
on the Husband for Life, Re- 
mainder to the Wife for Life, 
Remainder to the firſt and 
every other Son in Tail Male, 


Remainder to the Daughters | 


in Tail, Remainder to the 
right Heirs of the Husband ; ' 
and the Husband, having al- 
tered ſome of theſe Securi- 


ties, and put them out in | 


Truſt for himfelf, his Exe- 
cutors and Adminiſtrators, 
deviſed his real Eſtate in the 


County and City of 7ork and | 


elſewhere in Great Britain, 
to J. $8. but gave his perſo- 
nal Eſtate and all his Secu- 
rities for Monies to his Wife, 
whom he made Executrix, ' 
and afterwards died without 
Iſſue; decreed that as to the 
Money on ſuch Securities as 


had not been altered by the | 


| as perſonal Eſtate, Page 


172 


Leſſar dies on Michaelmas-day 


and before Sun-ſet, the Heir 
por Joiatreſs, not the Execu- 
Hangings, Chimney-Glaſſes or 


the Rent. 

eie Page 177 

But if the Tenant had paid the 
Rent on the Day, the Pay- 

ment had been good, tho 
the Leſſor had died before 
Sun: ſet, but his Executors to 
Account' for this Rent to the 
Jointreſs; 11:80 

Onere tamen. 

One ſettles Lands, on his Marri- 


tor, ſhall have 


age, On himſelf and Wife, and 
Iflne of the Marriage, and 


conveys Bankers Aſſignments 
which are but perſonal Eſtate 


thereof to go to the ſame 


would be entitled to the 
Land, and if the Annuity 
ſhall be redeemed by Par- 
liament, the Money 
inveſted in Land and to be 
ſettled to the ſame Uſes; 
_ theſe Annuities and Bankers 
Aſſignments, after the Wife's 
' Death, ſhall go to the Heir, 
and not to the Executor. 205 


chaſes the Inheritance of the 
Advowſon and dies; his Heir, 
and not his Exccutor, ſhall 


Husband, this was by the 
Articles turned into Land, 
and ſhould deſcend to the 
Heir; but that with reſpec 
to the Securities which were 
altered the Husband, 
and the Money placed out 
in Truſt for himſelf, &c. 
theſe ſhould paſs to the Wife 


preſent. 55 264 
Where Money is covenantcd to 
be laid out in a Purchaſe of 
Land to be ſettled on J. in 
Fee; on 4.s dying before 
the Money is laid out, his 
Heir, and not his Exccutor, 
ſhall have it. 483 


But 


in Truſt, declaring the Profit. 


to be 


An Incumbent of a Church pur- 


perſon as by the Settlement 


II ED BR he * TC WM * 8 2 3 — — : z . —_— 32 lp TID fonts og 
* — , i A* E E 2 doe y © 2» — 2 3 — 2 ———— * 0 Rowdy, tp a > p 0 * * * " 98 l = \ + : 
ha: 24 2 e * is I* p oF aps Mens EIN = 7 — — 3 EIS $I 
- — : — : — : - 
2 | ä * „——— — — - * 2 cs 2 - 08 IE 2 — 


0 mt _— as. 


* r l . r ö 
- RE EI di 3 Gr ee EE 
I W 


A TABLE of the 


So on A.'s Death, his Heir ſhall 


But if 4. himſelf has received 


any Part of the Money, this 


is a good Payment, and ſhall | 


not be repaid by the Execu- 
tor to his Heir. Page 483 


recover the Remainder of 
the Money not received by 
him. ibid. 


In like Manner, if .4.'s Heir is | 


an Infant, and the Remain- 
der of the Money is decreed 
to be brought into Court, it 

| ſhall be looked upon as Land. 
486 

J. S. Leſſee of Land to him 
and his Heirs for three Lives, | 
aſſigns over the whole Eſtate, 
reſerving a Rent to himſelf, 
his Executors, and dies; his 
Executor, and not his Heir, 
ſhall be entitled to the 
Rent. | 235 
See more under Rent, and Per- 

ſonal Eſtate. 


Heir, catching Bargains. 


Deviſee under a Will defective- 
ly executed repreſents the 
Will as duly exccuted, and 
for a ſmall Sum gains a Re- 
leaſe from the Heir; the Re- 
leaſe ſet aſide. 239 

A Son, who after his Father's 
Death is a Remainder-man in 
Tail, ſells his Remainder at 

an under Rate; the Court 
ſet aſide the Conveyance. 
310 


Þotchpot. Vide London. 


Principal: Matters. 


Pundꝛed. 


In an Action againſt the Hun- 
dred for a Robbery, where 
the Suit muſt be commenced 

_ within a limited Time, or 
if the Time be ſo far elapſed, 
as that the Statute of Limi- 
tations would be a Bar, were 
the Judgment to be reverſed, 
the Court, after a Writ of 

Error brought to reverſe the 
Judgment for want of an O- 
riginal, will give the Party 
Leave to file one; ſecus 
where the Plaintiff may be- 
gin a new Action. Page 412 

Inſtructions for an Original a- 
gainſt an Hundred for a Rob- 
bery were brought to the 
Curſitor within the Year, but 
the Writ paſſed the Great 
Seal after the Year, though 
teſted within the Year, (vis.) 
when the Inſtructions were 
brought; this held good, bo- 
ing warranted by the Prac- 
tice of the Curſitor's Office. 


437 


A 5 Jew. 


N the Courts allowing Main- 

tenance out of a Jew's E- 
ſtate to his Daughter turned 
Proteſtant by Virtue of 1 
Anne, cap. 30. it is no Ob- 
jection, that the Danghter 
is above forty Years of Age, 
or married, or that the Jew 


2 


is dead, 524 
| 1 py 5 Im- 


A TABLE of the Principal Matters. 


- Implication, 
Eſtate by Implication. 


No Eſtate raiſed by Implica- 
tion in a Will ſhall deſtroy 
an expreſs Eſtate ; as where 
a Deviſe was to A. for Life, 
Remainder to his firſt and 
every other Son in Tail Male, 


and for want of Iſſue Male 


of 4. Remainder over ; this 


gave no Eſtate-tail to 4. by 


Implication. Page 54, 333 
Onare autem. wn 605 
Secus where the Limitation: is 
not carried over to all the 
Sons, ſince if the Father were 
not to have an Eſtate-tail, 
ſuch Son as is not mentioned 
in the Limitation would be 
excluded. 9 
It vide. 754 
Where a Perſon is entruſted to 
convey a Fee, he muſt con- 
ſequently and by neceſſary 
Implication be ſuppoſed to 
have x Fee. + I71 
Deviſe of Land to the Teſta- 
tor's ſecond Son for his Life, 
he or his Heirs paying a Rent 
thereout to the eldeſt Son for 
his Life, and after the Death 


of the ſecond Son and his. 


IJ/ife, Remainder to the firſt, 
Cc. Son of the ſecond Son; 
the Wife of the ſecond Son 
had an Eſtate for Life by 
Implication. 47 2 


Incumbꝛances. Vide Secu- 
rities. 


Inkant. 


out in a Purchaſe of Land 
in Fee for the Benefit of 4. 
B. and C. and their Heirs, e- 
qually to be divided; 4. 
dies leaving an Infant Heir; 
B. and C. may elect to have 


paid them, but the Infant 
cannot. Page 389 
Where a Decree miſe Canſa is 
had againſt an Infant, on the 
Infant's coming of Age, and 
before the Decree made ab- 
ſolute, he may put in a new 


One borrows Money during his 
Infancy, applying it to the 
buying of Neceſlaries, and 

_ afterwards coming to Age 
deviſes his Lands for the Pay- 
ment of his Debts; theſe 
Debts contracted during In- 
fancy are within the Truſt. 

558 

Infant borrows Money and ap- 
plies it towards Payment of 
his Debts for Neceſſaries; he 

is liable to pay this in E- 

quity, though not at Law. 
3 | +. AISH 

No Laches to be imputed to 

an Infant, 4 718 

a Decree againſt an Infant 

for Fraud, if the ſame be 

not fraudulent, though in 
every Reſpect not ſo equi- 
table, the Court will not 

ſet it aſide. 734 


10 B Infant 


One deviſes 10001. to be laid 


their Share of the Money 


Anſwer. FL | 5 O4 


On a Bill brought to ſet aſide 
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Infant aggrieved by a Decree, 


not bound to ſtay till he is 


of Age, but may as ſoon as 
he thinks fit bring a Bill of 
Review, re-hear, or bring an 
original Bill, and alledge 
ſpecially the Errors in the 
former Decree, Page 737 


Injundtion. 


ha Injunction upon an Attach- 
ment, Dedimus, or upon the 
Defendant's praying Time to 
anſwer, does not extend to 
ſtay Proceedings in the Spiri- 
tual Court without ſpecial 

Order. 301 

Leſſee for Years without Waſte, 
Remainder in Fee to a Bi- 
ſhop; Leflee injoined from 
digging the Ground for Brick. 

$27 

See Waſte, 

In caſe of a Truſt-Eſtate de- 
viſed to be ſold, or deviſed 
to J. K. if the Will be diſ- 
puted after two Trials in 
its Favour; Equity will 
grant a perpetual Injunction. 

G71 

So after ſeveral Trials in Eject- 

ment, and Verdicts in all in 

| Pavour of the Will, Equity, 
on a Bill of Peace, will grant 
a perpetual Injunction. 672 

A perpetual Injunction will the 
rather be granted, where 
this Court directs the Trial, 
or where the Cauſe, againſt 

which the Verdicts are found, 
is odious in its Nature. 673 


— R 


againſt bim at Law; Wengh 
all his Eſtate is taken from 
him by the late AG, yet the 
Court denied an Injunction. 


Page 695 


Inrolment. 


Where the Court permits the 
Inrolling of a Recognizance 
after the Time elapſed, it 
always takes Care not to 
hurt an jnteryening Purcha- 
ſer, 340 

If after a Decrce, a Cupeat be 
entered to tay the Signing 
and Inrojling, it ſtays tho 
Signing twenty-cight Days 
after the preſenting the De- 
eree to the Chancellor to be 
inrolled, and Notice given 
by the Chancellor's Seen 
tary to the Clerk on the 
other Side. 60 


Zntereſt of Money. 


When a Truſt is raiſed t 
pay Debts, Simple aA 
Debts ſhall carry Intereſt. 

1 

Intereſt allowed but from the 
Time of the Maſter's Re- 
port confirmed, where tho 
Debt! is not before liquidated. 


37 

Intereſt allowed far a Ship and 
Cargo wrongfully taken 1 
I Defendant; and this be- 
ing done in the Indies, In- 


dian Intereſt agree de- 


One of the late Directors of the 
South Sa Company owes | 


Money, which is recovered 
I 


ducting the Charge © of tho 
Return, 395 
Where 


— — —{__ 


A Tan 


„** 1 


LE f rhe Principal Manreve. 


ä — — — a ens. , 


Where the Maſter's Report of 
the Quantum of Intereſt due 
on a Mortgage is confirmed, 
the Intereſt from that Time 
becomes Principal, and will 


carry Intereſt. Page 45 3705 o, 


653 
One deviſes his perſonal Eſtate 


to his Son, and if he die 
under Age, and without If. 


ſue, then that it ſhall go 


over to the Feſtator's Bro- 
ther; the Son ſhall have = 
Produce or Intcreſt thereof, 
and only the Capital (in Caſe | 
of his Death under Age, and 
without Iſſue) ſhall go to 4 
Brother. | 

An Annuity left the Widow by 
the Husband's Will decreed 
to carry Intereſt from the 
Day on which it was pay- 
able, and not only from the 
ſubſequent Day of Payment 
after the Arrear incurred. 
143 

Merge 1 ſix per 
Cent. With a Proviſo to take 
five if paid within three 
Months; on a great Arrear 
incurred, the Court will not 
relieve; ſecs in Caſe of a 
ſmall Slip of Time. 652 
Where a Mortgagor ſigns an 
f.ccount, whereby ſo much 
Is admitted to he. due for 
Intereſt; this will pat carry 
ntereſt, unleſs the Mort- 
gagor by ſome Letter or 
Writing under his Hand a- 
grees to make it Principal 
653 

By a Marriage Settlement and 
Will 150 J. was ſecured 
for a Daughter's Portian, 


payable at eighteen or Mar- 


2 


riage, the Whole cl rged 
upon an Eſtate in Ireland : 
but the Settlement and Will 
were made, and alſo all the 
Partics lived in Exgland; Fas 
Money decreed to be paid 

with Emghih Intgxeſt — 


Without deduct arge 
of the Return 4 from ez 
Vage 6s 


here abe from what Time 
Legacies and Portions ſhall 
carry Intereſt, vide Tit, Le- 
garies amd ertiogs 


I's intenants and Tenants in 
Comnnan. 


4 . of a eee to 
the Uſe of 4. B, and C. and 
their Heirs, cqually to be 
divided between them and 
their Heirs reſpectively; this 
gd by two Toes in H. R. 
to be a Tenancy in Com— 

mon, by reaſon of the ap- 
parent Intention of the Sur- 
renderor, contrary to the 
Opinion of Holt C. J. who 
thought it a Adar 


The Words equally to be a; 
vided did not originally 
make a T *enancy in Com- 
4 eyen in a Will. 21 

y Will deviſes Lands in 

4 Yo that the Profits ſhall 
be e qually divided between 
his Wif and Daughter (the 
Heir of the Teſtator) during 
the Wife's Life; by the Opi- 
nion of all tho Judges of 
C. B. the Mother and Daugh- 
ter are Tenants in LO 
or 


. . * 2 


— „% „ 0 
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for the Wife's Life. Page 


Deviſe of a Debt to two Share 
and Share alike, equally to 
be divided between them; 
and if either of them dies, 
then to the Survivors and 
Survivor of them; they are 
Tenants in Common, and 
not Jointenants; the Words 


relating to the Survivorſhip | 
being intended only to carry 
over the Share of him that 


might die in the Life of the 
Teſtator, and preſerve the 
Lapſing thereof. Luære ta- 
men. I 
A Deviſe of a Surplus of a per- 
ſonal Eſtate to four equally, 
Share and Share alike ; one 


of the four dies in the Lit of | 


the Teſtator; this being a 
Deviſe in common, the Share 
of the Perſon dying is be- 
come a lapſed Legacy, and 
diſtributable according to the 
Statute. 700 


Treland. 


A Daughter's Portion ſecured 
by an Eſtate in Jreland by a 
Settlement made in Exgland, 
and the Parties living in Eng- 
land; ſhall be paid in Eng- 
land without the Charge of 
the Return. 696 


Vide Tit. Secu- 


J udgment. 
:  rities, 


EY 


34 Jurisdidion. Vide Tit. Chit 


and Court of Chancery, and 
Tit. Spiritual Court. 2 


Where one is ſued in an inferior 
Court for a Matter out of the 
Juriſdiction, if in Vacation- 
Time, a Prohibition lies from 
the Court of Chancery, on 
Affidavit that the Matter is 

cout of the Juriſdiction; but 

no Affidavit is neceſſary where 
on the Face of the Declara- 
tion the Matter appears to 
be out of the Juriſdiction. 
Page 476 

By Imparling generally the 

Juriſdiction is admitted, and 

no foreign Plea will be re— 

ceived afterwards. 477 


King, See Pꝛerogative. 


Laches. 


Ruſtees not to take Ad- 
vantage of their own 
Laches. 7:7 26 
No Laches to be imputed to a 
Feme Covert or Infant. 718 


Leaſes, and Covenants "OM 
See Eſtate for Life, and 
Eſtate for Tears, under Tit, 
Eſtates. 


Leſſee for Years, though 2 


Waſte, can pull down an 
Houſe 
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Houſe, or Trees which fare 

a Defence or Ornament to 
the Houſe. 
Hard that Leſſee for Years 
without Waſte ſhould enjoy 
the Trees or Materials of 
the Houſe when he pulls 
them down; the Intention of 
that Clauſe only being that 
the Leſlec for Years ſhould be 
as diſpuniſhable as before the 
Statute of Glouceſter. ibid. 
A College reſtrained by its Con- 
ſtitution from Leaſing, ex- 
cept for Twenty-one Years, 


PR 


OY "OE 


and at a Rack-Rent, makes | 


Orders, recommending it to 
their Succeſſors to renew at 
leſs than their Rack-Rent ; 
this not favourcd, as tending 
to 4 Breach of the Statutes. 


655 


Legaty and Legatees. Vide 
alſo Tit. Satisfaition ; alſo 
Legacies given on Condition 
to marry with Conſent, &c. 


See Reſtraints on Marriage, | 


under Tit. Marriage. 


A Child of a Reſiduary Lega- 


tee no Witneſs to prove a 
Will of a perſonal Eſtate. 10 


Where a Legacy is given to a | 


Man, his Executors and Ad- 
miniſtrators, and the Lega- 
tee dies in the Life- time of 


the Teſtator, the Executor 


ſhall not have it; but a Will 


that deſigns to prevent the |. 
Lapſing of a Legacy by the | 


Death of the Legatee, ought 
to be ſpecially penned. 86 
Father gives his Son 40 J. on 
Condition that he does not 


Page 528| 


diſturb his Truſtees; on the | 


Truſtees applying for an 


Execution of the Truſt; the 


Son decreed to join in the 
Execution thereof, or elſe 
to forfeit his Legacy. Page 


Legacy given upon a Man's 


dying without Iſſue, to be 
paid within ſix Months; the 


Man dies leaving Iſſue, which 


Iſſue within fix Months after 
died without Iſſue; the Le- 
gacy not due, it not being 
intended to ariſe upon any 


remoter Contingency than 


that of the Man's dying 
without Iflue living at his 
| Death. n | 198 
Though the Court (generally 
ſpeaking) marſhals Aſſets in 
Favour of a Legatee, as 
well as of a Simple Con- 


tract Creditor, yet a pecu- 


niary Legatee ſhall not be 
allowed to come in upon 
the Land, in the Place of a 
Bond- Creditor, againſt the 
Deviſee of ſuch Land, 204, 


679, 730 


Payment to the Father by an 
Executor of a Legacy given 


the Teſtator by Parol on his 
Death-Bed had directed it. 
2857 
A Reſiduary Legatee, where 
there was a Deficiency of 
Aſſets, on the particular Cir- 
cumſtances of the Caſe, per- 
mitted to come in pari paſſu 
with the other Legatees. 
| 5 ibs 
Deviſe to Truſtees and Execu— 
tors, as an Incouragement to 
accept of the Truſt, of 100 J. 
a-piece, 121. for Mourning, 
10 C and 
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— 


and a Ring, and 10 J. per 


Anu. a- piece for their Trou- 
ble; one refuſes, yet he ſhall 
have his Mourning and Ring, 
but not the 100 J. Legacy, 
nor the 101. per Annum; 
both which in ſuch Caſe 
ſhall not go to the acting 
Executors, but ſink in the 
Eſtate. Page 334 
Pecuniary Legacies are given 
by the Will, and afterwards 
greater Legacies given to the 
ſame Perſons by the Codicil; 
theſe no Satisfaction for the 
Legacies by he Will, but 
the Legatces to have both, 
becauſe the Codicil is Part 
of the Will; a fortiori if the 
Legacies by the Will and 
Codicil are of different Na- 
tures. 4421, 423, 424 
One gives Legacies by his Will, 


and other Legacics by his 


Codicil, charging his Land 
with the Legacies in the 
Will onlv; on the perſonal 
Eſtates not being ſufficient 
to pay all the Legacies, the 
Land ſhall bear the Charge 
of the Legacies by the Will, 
and thoſe given by the Codi- 
cil be paid out of the per- 


ſonal Eſtate. nn 
Where the real Eſtate was by 
Will charged with the Pay- 
ment of the Legacies above- 
mentioned, this was held not 
to extend to the Legacies in 


the Codicil; ſecus had the 


Land been charged with the 
Payment of Legacies gene- 
rally. 423 

A Legatee's Name very falſely 


ſpelt, referred to a Maſter. 
to ſee who was intended, 425 
2 


Where the Will was wrote 
blindly, and hardly legible, 
and the Legacies in Figures, 
the Court referred it to a 
Maſter to examine what 
thoſe Legacies were, and he 
to be aſſiſted by ſuch as un- 
derſtood the Art of Writing, 

Page 425 

One deviſes a Legacy out of a 

Fund which fails, whether, 
and in what Caſes the Le- 


gacy ſhall be paid out of 


the perſonal Eſtate. 778 


Donatio Cauſd mortis. 


One by Will diſpoſes of his 
perſonal Eſtate, and after- 
wards by Parol gives 100 J. 
Bill to 4. to deliver over to 
his Nephew, if the Teſtator 
ſhould die of that Sickneſs; 
ſuch Gift decreed good. 404 

Husband upon his Death-Bed 

delivers to his Wife a Purſe 
of 100 Guineas, bidding her 
apply it to no other Uſe than 
her own; this is a good Le- 
gacy to the Wife. 441 


Not neceſlary to prove a Gift 


which takes Effect as Do- 
natio Cauſd mortis (tho' in 
Nature of a Legacy) with 
the Will, it operating as a 
Declaration of Truſt on the 
Executor. ibid. 
Husband on his Death- Bed 
draws a Bill on his Gold- 
ſmith to pay his Wife 100 J. 
for Mourning; this a good 
Appointment. 442, 443 


Specific 


— 
1 


— — — - 


ah. 


Specific Legacies: See alſo 
Abatement, and Refunding 
of Legacies: | 


Money ordered by Will, or ar- 
ticled to be laid out in Land, 
or in an Annuity, to be look- 
ed upon in Equity as Land, 
or e — as a 
Specific Legacy; confequent- 
1 on a Defieieney of Aﬀets 
not to abate in Proportion 
with other Legacies. Page 

5 127 

Vide antem 539 

So a Legacy given to the Wife 
in. Conſideration that ſhe re- 

' Teaſe her Dower on a Defi- 
ciency of Aſſets, ſhall not 
abate in Proportion. ibid. 

Specific Legacy not to be 
broken into in order to make 
good a pecuniary one; much 
leſs ſhall pecuniaty Legatees, 


on a Deficiency of Aﬀets, 


have any Remedy for their 
Legacies againſt a Deviſee of 
Land; as where one ſeiſed in 
Fee owes Debts by Bond, and 
devifes Land to 
Tail, giving ſeveral Legacies, 
and the Heir who was alſo 
Executor, with the perſonal 
Eſtate paid off the Bond- 
Debts, by which Means there 
was a Deficiency of Aﬀets to 
pay the Legacies ; the Lega- 
tees were held to be with- 
out Remedy ; otherwiſe had 
the Land deſcended to fuch 
Heir in Fee. 201, 678 
One feifed in Fee of ſome 
Lands, and poſſeſſed by Leaſe 
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is Heir in 


fot Years of other Lands, de- 
viſes the Fee to 4. and the 
Leafe to B. and dies in- 
debted by Bond; both theſe 


Deviſes being Specific, ſhall 


Payment of the Bend-Debts. 

| Page 403 
Deviſe of a Rent-Charge out 
of a Term, as much a Spe- 
cite Deviſe as of the Term 
 Specthe Legacies oh a Defi- 


abate in Proportion. 
A Legacy of 1500 J. to be laid 
out in Land, though te be 
taken as Land, yet is not 
Specifie, but en a Defi- 
ciency of Aſſets ſhall abate 
in Proportion. 7 
A Specific Legacy is what 
_ veſts by the Conſent of the 
Executor; and as in ſome 
Refpects it has the Advan- 
tage, fo in others it has the 
Diſadvantage of a pecuniary 
Legacy. 540 


| Legacies or Portions veſted, 
lapſed or extinguiſhed. 


4. deviſes to B. 3400 J. which 
he owed 4. provided he 
thereout pays feveral parti- 
cular Sums to his Children, 
the Reſt he freely gives him, 


directing his Executors to 


deliver up the Securities, and 
not to claim any Part of the 
Debt, but to give ſuch Re- 
leaſe as B. his Executors, 
Cc. ſhall require; B. dies in 
the Life of the Teſtator; de- 


creed 


a ITE. 


contribute equally to the 


ciency of Aſſets are not to 
422 


539 


5 


„ 
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creed that ſo much of the 
400 J. as was to remain to 
B. was a lapſed Legacy. 
Page 83 

A Will, which deſigns to pre- 
vent the Lapſing of a Le- 
gacy by the Death of the 


Legatee in the Life of Te- 


ſtator, ought to be ſpecially 
_ penned. * 88 
One deviſes Portions to his 
Children, 4. B. and C. and 
if any die before twenty-one 


or Marriage, the Portion of 
the Child ſo dying to go to 


the Survivors or Survivor; 
one of the Children dies in 


the Life of the Teſtator, this 


not a lapſed Legacy, but 

| ſhall go to the ſurviving Chil- 
dren. 274 
An Annuity is left by Will to 
the Teſtator's Grandaughter, 
but if ſhe marries with the 
Executor's Conſent, then a 


Portion ; the Grandaughter | 


without Conſent of the Exc- 
cutor marries a Man worth 
nothing; the Husband is not 


entitled to the Money, the 


having married with Con- 
ſent, Gc. being a Condition 


precedent to the veſting of | 


the Portion. 284 
One poſſeſſed of a perſonal E- 
ſtate deviſes, if his Wife dies 


without Iſſue by him, that | 


then 80/. ſhall be paid to his 
Brother, the Brother dies in 
the Life of the Wife, who 
afterwards dies without II- 
ſue; decreed the Legacy to be 


paid to the Repreſentatives of | 


the Brother, 563 


2 


deviſes the Surplus of his 
perſonal Eſtate to four, e- 
qually Share and Share alike, 
leaving 7. S. Executor in 
Truſt; one of the four dies 
in the Life of the Teſtator, 
his Share is lapſed, and on 

the Teſtator's Death ſhall go 
according to the Statute of 

Diſtribution. 700 
A. amongſt other Legacies, 
leaves 1000 J. to his Niece 
B. at eighteen or Marriage, 
and gives the Reſidue of his 
perſonal Eſtate to be laid 
out in Land, and ſettled in 
ſtrict Settlement on C. for 
ninety-nine Years, Remain- 
der to his firſt, &c. Son in 
Tail; afterwards 4. by Co- 
dicil deviſes, that the 1000 /. 
given by the Will to his ſaid 
Niece ſhould be made up 
6000 J. payable at twenty- 
one or Marriage, the Niece 
was eighteen at the Time 
of the Teſtator's making his 
Codicil and under twenty- 
one; decreed ſhe ſhould have 
the Intereſt of the 6000. 
from the Death of the Te- 
ſtator, and that C. was only 


entitled to the Reſiduum, 


10 


| excluſive of the 60001], 783 


Abatement and 7 ef un ding > 
| Legacies. See alſo under 
Specific Legacy. 


Charity Legacies that are pe- 
cuniary, ſhall, on a Deficien- 
cy of Aſſets, abate in Pro- 
portion with other pecuniary 
Legacies. 12.0283 


Whether 
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Whether a Legacy of Soo 11 
given by the Teſtatrix for a 
Monument for her Mother 
ought, on a Deficiency of 
Aſſets, to abate in Propor- 

tion. Page 423 


As Legatces are to abate in 


Proportion, fo if an Exccu- 
tor pays one Legatce, and 
there is not enough to pay 
all, the Legatee who is paid 
ſhall refund in Proportion ; 
ſo if one Legatee recovers 
his Legacy in Equity, and 
there is not enough to pay 
the reſt, he ſhall refund; /c- 
cus if the Deficiency of Aſ- 
ſets ariſes by the waſting of 
the Executor. 495 
One having two Sons and a 
Daughter, by Will gives to 
cach 2000 J. payable at 
twenty-one, provided if Af- 
ſets fall ſhort to pay the Le- 
gacics, the Abatement to be 
born out of the Sons Lega- 
cy; the Teſtator leaves Aſ- 
ſets to pay the whole, but 
the Executor afterwards 
waſtes; the Daughter's Le- 


gacy ſhall have the Prefe- 
rence. 668 


3 


2 tohat Caſes a Legacy ſhall 
or ſpall not be a Satisf aftion 
of a Debt or other Demand 
on the Teftator's Eſtate. 


A Man has one Daughter to 
whom 80col, was ſecured by 
Marriage Settlement, and at- 
terwards he gives her 8000. 
by his Will for her Portion, 
and 200 J. per Annum ; the 

Daughter ſhall have but 


— 


— hath. 


9 8000 J. though ſhe may 
elect which of the Portions 
ſhe pleaſes. Page 147 


Where a Father is bound to 


give a Portion with his Child, 
and afterwards by his Will 
gives a Legacy to ſuch Child 
of as great or greater Value 
than the Portion, this is a 
Satisfaction of the Portion. 
2099 

But a Legacy i is not to be taken 
in Satisfaction of a Debt up- 
on an open Account, where 

it is uncertain on wh ich Side 


the Ballance lies; nor in Sa- 


tisfaction of a Debt con- 
tracted after the making the 


Will. bid. 


One Covenants to leave his 
Wife 620 J. Party dies in- 
teſtate, and the Wife's diſtri- 
butory Share comes to more; 
this is a Satisfaction. 324 

One being indebted to his Ser- 
vant for Wages in 100 J. 
gives her a Bond for this 
1004, as due for Wages, and 
afterwards by Will gives 
her 5 00 /. for her long and 
faithful Services; this is not 
a Satisfaction for the Bond. 

408 

Pecuniary Legacies are given 
by the Will, and afterwards 
greater Legacies are given 
to the ſame Perfons by the 
Codicil ; theſe latter no Sa— 
tistaction for the former, be- 
cauſe the Codicil is Part of 
the Will, eſpecially where 
they arc not ejuſdem generis. 


423 
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2 Surplus and reſiduary Legatee. 
| Vide Tit. Executoz, and 77 
what Caſe the Executor ſhall 
be only a Truſtee for the Sur- 


Limitation of Terms fo? 
Pears, Vide this 'Title un- 
der Eſtate for Tears. 
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plus. 


Ademption of a Lepacy. 
Teſtatrix deviſed to her Grand- 


child a Debt of 4000 J. ow-| 
ing to her by J. S. provided 


if any Part of the Debt ſhould 


be paid in before the Teſta- 


trixs Death, then ſo much 
to be made good to the 
Grandchild out of the Sur- 
plus of the Teſtatrix's Eſtate; 


afterwards the Teſtatrix re- 


leaſed 2000 J. of the ſaid 
Debt to J. S. without having 
reccived any of the Money ; 
decreed that this was no A- 
demption of the Legacy pro 
tanto, but that the Legatec 
or her Repreſentatives were 
entitled to the whole 40000. 


as much as if the ſame had 


been paid in to the Teſtatrix. 
Page 461 

A fertiori if the Teſtatrix had 
called in the Debt, it would 
have been no Ademption. 


464 

A Father by Will gives his 
Daughter a Portion of 500 /, 
and afterwards in his Life- 
time gives her 300 J. for her 


Portion in Marriage, and 


four Years afterwards dies 
without revoking the Will, 
the Husband is a Bankrupt ; 
the Aſſignees not entitled to 
the 500/, Legacy, nor any 
Part thereof. 681 


— 


I 


Statute of Limitations. 


Where a Bill in Equity abates 
by Death, if the Executor 

or Adminiſtrator will not re- 

vive within {ix Years, it is 
within the Statute of Limi- 
tations; but if there be a 
Decree to account, and the 
Suit afterwards abates by 
Death, and the Executor 

does not revive within fix 
Years, this is not within the 
Statute, Page 742 


London and the Cuſtom 
thereok. 


A. a Freeman of London pur— 
chaſes in the Name of B. 
who at the Time of the Pur- 
chaſe executes no Declara- 
tion of Truſt, . dies, after 
which J. gives a Declara- 
tion of Truſt; this good a- 
gainſt the Cuſtom. 321 

Where a Freeman of London 
leaves no Wife, the Children 
are entitled to one Moiety 
of his perſonal Eſtate, the 
other Moicty being the dead 
Man's Part. 341 

Grandchildren of a Freeman 
are not within the Cuſtom 
to come in for an Orphan- 
age Part. tbid. 

A Freeman's Son has had ſe— 
veral Sums from his Father, 


| the Certainty whereof does 
appear, 


A TABLE of the 


Principal Matters. 


appear, he has likewiſe had | 


ſeveral other Sums, the Cer- 
tainty whereof does not ap- 
pear otherwiſe than by the 
Son's Anſwer; theſe being all 
brought into Hotchpot, the 
Son ſhall come in for his 
Orphanage Part. Page 342 
A Jointure made by a Free- 
man on his Wife in Bar of 


Dower, will not bar her of | 


the Cuſtomary Part, unleſs 
that be alſo expreſly men- 
tioncd. 530 
Land, or Money covenanted to 
be laid out in Land, not 
within the Cuſtom of Loz- 
don. | "IIs, O87 
A Freeman of London may at 
any Time during his Life, 
even in his laſt Sickneſs, in- 
veſt his perſonal Eſtate in 


Land, which will ſtand good, 


though the Freeman ſhall 
have ſaid he did this on Pur- 
poſe to defeat the Cuſtom. 
3.324719 
Where a Freeman leaves his 
Widow a Legacy, and there 
is ſufficient out of his Te- 
ſtamentary Part to pay the 
ſame, ſhe ſhall have her Le- 
gacy and Cuſtomary Part 
alſo. 
On a Freeman's Widow's Cu- 
ſtomary Part being barred by 
Compoſition, who ſhall have 
the Benefit of it ; whether 
the Husband or Children; 
alſo whether a Child's Or- 
phanage Part be barrable by 
a Releaſe or Covenant for a 
valuable Conſideration. 634 
On a Child's releaſing to his 
Father his Orphanage Part, 


it the Releaſe be gained by | 


will be ſet aſide in Equity. 
| 9011s 2 + oa ep 


| Leaſes given to a Child by a 


Freeman to be brought into 
Hotchpot and valued. 642 
One for a valuable Conſidera- 
tion contracts to become a 
Freeman of London, but 


his Freedom ; his perſonal 
Eſtate ſhall be divided as if 
he had been a Freeman, but 
his Children not to be City 
Orphans, 710 


Lunatick. 


natick, the Wife, though an 
Triſh Peereſs, committed for 
not producing him. 701 


Maintenance fo2 Childꝛen. See 
alſo Pogtions. 


A On his Son's Marriage ſet- 
tles Lands on himſelf for 
Life, Remainder to the Son 
for Life, Remainder to Tru— 
ſtees for 1000 Years for rai- 
ſing Portions for Daughters 
payable at twenty- one or 
Marriage, with Maintenance 
in the mean Time, to com- 


the Father's Death; the Fa- 
ther dies leaving one Daugh- 
ter, and the Grandfather li- 


gage of the Reverſion for 


the Infant's Maintenance, but 
the 


Threats or unduly, the ſame 


dies before he has taken up 


— An ood her IS» v- I 


Where the Husband was a Lu- 


ps — — — 


mence the firſt Quarter after 


ving; the Bill prayed a Mort- 
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the Court ſtrongly inclined | 
Pape 488 | 


againſt it. 
In the Court's allowing Main- 


tenance out of a Jew's E- 


ſtate to his Daughter turned 
Proteſtant, by Virtue of 1 Ann. 
cap. 30. it is no Objection 
that the Daughter is above 
forty Years of Age, or mar- 


ried, or that the Jew is 
dead, 524 


Mandamus. 


A Mandamus lies to the Spiri- 


tual Court to direct them to 
do Right, as a Prohibition 
does to ſtop them from doing 
Wrong. oo 
Whether Error lies on a Rule 
or Award of a Mandamns. 
338 
Writ of Error on a Judgment 
on a Mandamus ſince the 
Statute 9 Aun. no Superſc- 


deaf to a peremptory Man- 


damis. 37 


Marriage, ſeo under Tit. Ba- 


ron and Feme. Agreements 
ou Marriage, and Uvnder- 
hand Agreements in Fraud 


o Marriage Agreements, ſee 


under Tit. Agreement. 


Marriage-brocage Bonds. 
Husband before Marriage cove- 
nants to give a Releaſe to 
the Wife's Guardian of all 
Accounts; this Agreement 
ſet alide in Equity, being 


within the ſame Miſchief as | 


I 


Principal Matters. 


a Marriage- brocage Agrec- 
ment. Page 118 
A Son on his Marriage being 
to have 3oool. Portion with 
his Wife, privately, without 
Notice to bis Parents who 
treated for the Match, gives 
a Bond to the Wife's Father 
to pay back Io J. of the 
Portion ſeven Years after- 
wards; this Bond void in 
Equity, and will not be 


figned to Creditors, 496 


Reſtraints on Marriage. 


One by Will leaves an Annuity 
to his Grandaughter, but if 
ſhe marries with the Execu- 
tor's Conſent, then a Por- 
tion; the Daughter without 
the Conſent, &c. marries a 
Man worth nothing; the 
Husband not entitled to the 
Portion, the having marricd 
with the Conſent of the Ex- 
ecutor being a Condition 

| precedent to the veſting of 
the Portion. 284 


Money, 


Money agreed to be laid out in 
Land, ſee Agreement; alfo 
Matters controverted between 
the Heir and Executor, un- 
der Þtir, and alſo Elefon. 


Port: 


made better by being af. 
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A TABLE of the Principal Matters. 


unn Vide Intereſt. As 
to buying in Incumbrances, 
and what Uſe may be made 
thereof, vide Tit. Securi⸗ 
ties. As to Concealment of 
Mortgages, vide Conceal- 
ment. 


Where Money is agreed by Ar- 
ticles to be laid ont in Land, 
the Party who would have 
the ſole Intereſt in the Land 
when bought; may (if of 
Age) ele& to have the Mo- 


ney paid to him, and that 


it ſhould not be laid out in 
Land. Page 130, 389, 470 
 Husband borrows Money, and 
he and his Wife levy a Fine 
of the Wite's Land as a 
Mortgage for it, after which 


the Husband by Will gives | 
Loegacies to Charities to the | 


Amount of his perſonal E- 
| ſtate; the Mortgage ſhall be 
paid out of his perſonal Aſ- 
ſets, though the charitable 
Legacies are loſt thereby; 
but all the Husband's Debts, 
though by Simple Contract, 
ſhall be preferred to tho 
Mortgage. 264 
Mortgage may be without a 
Covenant or Bond for Pay- 
ment of the Money. 271 
One agrees for a valuable Con- 
ſideration to convey L. ands to 
J. S. and afterwards makes 
a Mortgage for a valuable 
Conſideration, and without 
Notice; the Mortgagee ſhall 
hold his Mortgage againſt 
the intended Purchaſer; Je- 
cus of a Judgment Creditor 
who has only a general Se- 


| 


curity, and no Specific Lien 
upon the Land. Page 277, 
279 

Mortgage i in Fce is made re- 
deemable upon Payment of 
300 J. and Intereſt, upon any 
Michaelmas Day upon fix 
Months Notice ; Mortgagor 
dies, having deviſed his per- 
 fonal Eſtate to his Wife; 


perſonal Eſtate liable to pay 


the Mortgage. 291 
A Covenant to pay the Mort- 
gage Money not ſuable in 
Equity, unleſs the Covenan— 
tor receives the Money; as 
where a Feme Sole ſeiſed of 
Land mortgages and marries 
B. who on an Aſſignment of 
the Mortgage covenants to 
pay the Money, and dies; 
B.'s perſonal Eſtate not lia- 
ble in Equity to pay it. 
347 


Where: a firſt Mortgagee is a 


Witneſs to the ſecond Mort- 


gaze, tho' no actual Proof | 
of his knowing the Contents 


thereof, yet ſince the Pre- 
ſumption is, that he might 
have known the ſame, this 
ſhall poſtpone him. 394 
Mortgagee of a Ship by Decd 
truſts the Mortgagor with 
the original Bill of Sale, who 
indorſes thereon ſubſequent 
Mortgages or Bills of Salc of 
ſcyeral Parts of the Ship, and 
Mortgagee acquieſces; this 
is Evidence of an Aſſent in 
ſuch Mortgagce, and ſhall 
poſtpone him. "1. . 
| Mortgagee ſhall not  oneratc 
his Pledge with Coſts which 
he occaſtons by an unjuſt 
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I. there are not Aſſets to pay 
all the Legacies, a Mort- 
gagee, where the Security is 


ſufficient, ſhall not be paid 
out of the perſonal Eſtate. 


Page 730, 731 


Special Agreements touching 
"the Redemption of Mort. 


gages. 


One ive 8ool. Gonkiderddioh | 


grants a Rent-Charge of 
48 J. per Ann. in Fee, upon 


Condition, that if the Gran- 


tor ſhall give Notice, and 
pay in the 800 J. by Inſtal- 
ments, ig. 100 /. at the 
End of every ſix Months, and 
ſhall do this during his own 
Life-time, the Grant to be 
void ; the Mortgage was 
made about 60 Years ſince, 
when the legal Intereſt of 
Money was 8 J. per Cent. 
and the 'Mortgagor dead ; 
decreed not redeemable. 268 
In Caſe of 'a Mortgage, no 
Clauſe can 'confine the E- 
quity of Redemption to the 
Life-time of the Mortgagor, 
or to him and the Heirs Male, 
or the Heirs e of his Body. 
ö 269 


ia 


Redemption, Forecloſure. 


Exchequer Annuities mortgaged 
may be ſold upon Notice 
without a Decree of Fore- 
- cloſure, | 2861 

Mortgage of a Rent redeem- 

able at a greater Diſtance of 
Time than a Mortgage of 


comes to redeem this Mort- 


— eie i 


1 


Mortgage tho' ever fo old is. 
redeemable, if Intereſt has 
been paid. Page 271 

Firſt M ortgagee takes a Re- 
leaſe of the ultimate Equity 
of Redemption; this does 

not oblige him to pay off the 
intermediate Mortgages, if 
he will waive the Releaſe. 

5 Ws) 4 

One Eiſed ; in Fee mortgages to 
A. and afterwards binds him- 

ſelf and his Heirs by Bond to 
A. and dies; if the Heir 


gage, he mult pay off the 
Bond as well as the Mort- 
gage, but the Aſſignee of the 
Heir may. redeem. upon pay- 
ing the Mortgage only. 775 
So if one poſſeſſed of a Term 
for Years mortgages it to 4. 
and afterwards becomes in- 
debted by Simple Contract 
to 4. and dies, his Executor 
ſhall not redeem the Term 
without paying as well the 
Note as the Mortgage; ſecus 
if any Creditor of the Te- 
ſtator brings his Bill to re- 


deem. 776, 777 


Ne creat Regnum, See Tit. 
3 


Pg 


[HERE a firſt Mortga- 

gee epho atteſts a ſecond 
Mortgage cuill be preſumed 
io have had Notice, {ee under 
Tit. Moztgage. 


T he 


ds * . tet. A. 
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The Court cannot take Notice 
of Foreign Laws and Cu- 
ſtoms, unleſs they are proved. 

Page 431 


. —— m— ——— 
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Executors, Ge. of the Daugh- 
ter, as before that Statute it 
would have been liable to 
Occupancy, and not to the 


Ba 
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Obligations. Vide Bonds. 


Dath, Vide alſo Affidavit, 


Pcer of the Realm is to 
put in his Anſwer upon 
Honour: But his Examina- 
tion on Interrogatories, or as 

a Witneſs, muſt be upon 
Qath. 146 
Where the Suit was frivolous, 
a Quaker Defendant was al- 
lowed to put in his Anſwer 
without Oath or Affirmation. 
781 


Occupant. 
J. by Will deviſes Lands to 


Truſtees and their Heirs, in 
Truſt to divide the Profits 
equally between his Wife 
and Davghter (the Heir of 
the Teſtator) during the 
Wife's Life, and after her 


4 


to the Uſe of his Daughter 
in Tail, with Remainders 
over; the Daughter dies 
without Iſſue and inteſtate 
during the Mother's Life; 
5 that the Mother and 
Daughter were Tenants in 


ther ſhould have a Moiety 
of the Profits during her Life, 
and that the other Moiety 


Death be deviſes the ſame 


Common, and that the Mo- 


by the Statute of Frauds and | 


Perjuries ſhould go to the 


Heir of the 'Teſtator, as Profits 
undiſpoſed of and reſulting to 
him. Page 34 


Offer. 


An Offer made during a Treaty 
which afterwards breaks off, 


or. upon Terms which are 
not accepted, not binding. 


497 
_ Office. 


Appointment by Decd of par- 


ticular Annuities to be paid 
out of an Office, counter- 
mandable. 141901 


Oziginal. 


After Judgment in an Action 
on a Policy of Inſurance, if 


Error be brought to reverſe. 


ſuch Judgment for want of 
an Original, the Court will 
not permit the Party to file 
an Original, in Regard if 
this Judgment were reverſed, 
the Plaintiff may begin a 
new Action; ſeczs were it in 
a Onare Tmpedit, or in an 
Action againſt the Hundred 
for a Robbery, where the 
Snit muſt be commeneed 
within a limited Time ; or 
bad the Time been fo far 
elapſed, as that the Statute 
of Limitations had been a 
Bar if the Judgment ſhould 
be reverſed. 412 

The 
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The Plaintiff recovered Judg- 


ment in an Action at Law, 


but by Means of the IIneſs 
of his Attorney, who had 

been diſordered in his Head, 
an Original was omitted to 

be filed, and for want there- 

of a Writ of Error brought; 

upon Affidavit of this, the 

Court gave Leave, upon pay- 
ing the Coſts of the Writ of 

Error, to file an Original. 
Page 412, 413 


8 


Inſtructions for an Original a- 


gainſt an Hundred for a Rob- 
bery were brought to the 
Curſitor within the Vear, but 
the Writ paſſed the Great 
Seal after the Year, though 
teſted within the Year, og. 
When the Inſtructions were 


brought; this held good, be- 


ing warranted by the Practice | 


of the Curſitors Office. 437 
 ©xzhan, Vide London. 


Outlawzp. 

A. having outlawed B. brings 
a Bill againſt B. and lke- 
wife againſt C. a Truſtee for 
. with reſpe& to an An- 
nuity, to ſubje& this Annuity 
to the Plaintiff's Debt; the 
Attorney General ought to 
be made a Party, and the 
Plaintiff muſt get a Leaſe or 
Grant in the Court of Ex- 
chequer from the Crown, 


445 


Where an Exccutor in 'Truſt 
Was outlawed, and a Wit- 
neſs proved that he had in- 


- quired after, and could got 


I 


find him held not neceſſary 
to make him a Party. Page 
fs art 684 


Debt againſt the Sheriff for an 


Eſcape of one in Exccution 
on an Outlawry after Judg- 
ment, may be brought either 
in the tam quam, or at the 
Suit of the Party only. 687 


Papiſt. 

/ HERE a papiſt is diſ- 
abled to take Land, 
how far Equity will help 
the next Proteſtant Heir to 
take Advantage of his Dif- 
e 
By the Statute of 11 & 12 /. 3. 
againſt the Growth of Po- 
pery, a Papiſt under eighteen 
is difabled-.to take only till 
Conformity; if above cigh- 


dtcen, diſabled for ever. 354 


Paraphernalia. 


One dies indebted by Bond more 
than all his perſonal Aﬀets 
can pay; the Widow ſhall 
have her Bona Para pherna- 
lia, provided there be real 
Aſſets to ſatisfy the Bond. 

Th 7 729 

Bona Paraphernalia not devi- 
ſable any more than Heir- 
Looms. 730 


Pardon. 
A general Act of Pardon, tho 


with an Exception of all Ot- 
5 fences- 


ay / Va) env 
N 1 2 2 * 4 
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fences and Contempts proſe-| dies; in a Bill brought by 


cuted at the Charge of any 
private Perſon or Perſons, yet 
held to pardon a Contempt 
in marrying a Ward of a 
Court of Equity. Page 696 


Parol. Vide Agreement Parol. 


Paro] Evidence. Vide Evi- 
Dence, 


Parliament (Act of). Vide 
Statutes. 


Privilege of Parliament. 


Suing the Bail below, pending 
a Writ of Error in Parlia- 
ment, is a Contempt and 
Breach of Privileges 685 


Partners: 


4. and B. Partners in a Gold- 
ſmith's Trade, are bound in 
a Bond to F.S. A. and B. 

| break off the Partnerſhip and 
divide their Stock; J. 8. the 


Obligee in the Bond, knows 


this, and that 4. took upon 
him to pay the Debts, and 
after a great Diſtance of 
Time brings a Bill againſt 
the Executor of ; yet he 
(J. S.) ſhall recover. 682 


Parties. 


One ſeiſed of Lands in Fce 
binds himſelf and his Heirs 
in a Bond, and deviſes his 
Lands to FJ. S. in Fee, and 


"0" 


the Obligee in the Bond to 
ſubject the Deviſee to the 
Payment of Debts, the Devi 
ſors Heir muſt be made a 
Party. Page 99 
Where a Bill wants proper Par- 
ties, it is in the Power of 
the Court to diſmiſs the 
Bill ſans Prejudice, or to 
give Leave to amend, paying 
Colts, : 428 
A. having outlawed B. brings 
a Bill againſt B. and like- 
wiſe againſt C. a Truſtee for 
. with reſpe& to an An- 
nuity, to ſubject this An- 
nuity to the Plaintiff's Debt; 
the Attorney General ought 
to be made a Party, 445 
a Suit on Behalf of a Cha- 
rity for the Arrears of a. 
Rent- Charge, not neceſſary 
to make all the 'Fer-tenants 
of the Land, out of which 
the Rent iſſues, Parties. 599 
They only are Parties to a Bill 
againſt whom Proceſs is pray- 
ed. Fg | 593 
Where an Executor in Truſt 
was outlawed, and the Wit- 
neſs proved that he had in- 
quired after, and could not 
find him, held not neceſſary 
to make him a Party. 684 


In 


Partition. 


On a Partition in Chancery 
every Part of the Eſtate 
need not be divided, but 
ſufficient if each Tenant in 
Common, &c. has an equal 
Share of the Whole. 446 


10 F Þa- 


= b * — — — = l 
ws 3 . 2. — Fb 


23. EE} 
N 2 e ph 5% 7 . 


8 n 
n N 
— 


A TABLE of the Principal Matters. 


„ 


—4 . Say 9 
* 0 4 — 
# as - 


— > be 
GE 


Patronage. See Preſentation, 


Payment of a Legacy, to whom 


to be made. Vide Legacy. 


A Peer of the Realm is to put 
in his Anſwer upon Honour, 


but his Anſwer to Interro- 
gatories, and Examination 


as a Witneſs, muſt be upon | 


Oath. Page 146 
Firſt Proceſs of Contempt a- 


gainſt a menial Servant of a | 


Peer is a Sequeſtration Niſi, 
as againſt the Peer himſelf. 
5 

Since the Union, a Scotch Peer 
made an Eugliſh Peer cannot 
by Virtue thereof fit and vote 

in Parliament. 582 
A Peerage granted to an In- 
fant cannot be waived by 
him when he comes of Age. 
586 


Whether the Crown may cre- 


ate one a Peer againſt his 
Will. 592 


Perpetuity. Vide alſo Li mi- 
tation of Terms for Nears 
under Tit. Eſtates, 


Deviſe of Lands to a Corpo- 
ration, in Truſt to convey the 
Premiſſes to the Teſtator's 
Godſon 4. for Life, and fo 
to his firſt Son for Life, 
and afterwards to the firſt 
Son of that firſt Son for 

Life, and in Default or 
Failure of ſuch Iflue of 4. 


1 


nn At. 


—_ 


to convey them to B. for 
Life, Oc. this is a Perpetui- 
ty; but the Conveyance 
ſhall be made as near the 
Intent of the Party as the 
Rules of Law will admit, 
(vi2.) by making all the Per- 
ſons in Being Tenants for 
Life only, but the Limita- 


be in Tail. Page 332 


Ferſonal Eſtate. 
Il here the perſondl Eftate ſhall 


be applied to exonerate the 


real. Vide Tit. Real Eſtate. 
One deviſes all his Money in 


the Government Funds to be 
laid out in the Purchaſe of 
Land to be ſettled on the 
eldeſt Son of 4. and the 


mainder over, and deviſes the 
reſt of his perſonal Eſtate 
to be ſettled in the ſame 
Manner; the perſonal Eſtate 
cannot be intailed, but the 
whole veſts in the eldeſt Son. 
A 290 


The Court cannot make an 
Order to examine a Plaintiff 
de bene eſſe, as they will to 
examine a Defendant ; and 
if the Plaintiff is an imma- 
terial one, the Defendant 


| 


z 


Plate. 


Heirs Male of his Body, Re- 


ought to have demurred to 


| 


tion to the Sons unborn muſt - 


A TABLE of the 


Ay what Words it ſhall paſs. 
See Expolition ok W92Ds, 


Plea. 


A Plea upon the Statute of 4 
 & 5 Anna, cap. 17. in Rela- 
tion to Bankrupts muſt con- 
clude to the Country, and 
not to the Court. Page 258 


By Imparling generally the Ju- 
riſdiction is admitted, and 
no foreign Plea will be re— 


ceived afterwards, 477 


1002, 


A Bequeſt to one's poor Rela- 
tions how conſtrued. 327 
See Erpolition of Wo2zds. 


Liberty of the Rolls in Mid- 


dleſex is within the Pariſh of 
St. Dunſtan's in the Meſt, 
London, and contributes a 
Fifth towards the Repairs of 
the ſaid Church; but having 
diſtin Overleers, and main- 

| taining its Poor ſeparately, is 
not entitled to a Share of the 
Charities given by Will or 
Deed to the Poor of St. 
Duftan's, though entitled 
to a Fifth of all Collections 
made at the - Church- Door 
or at Sacraments. 669 
Before the Statute of 43 Els. 
no ſuch Officers as Overſcers 
of the Poor. 670 


| 


| 


Principal Matters. 


Potions oz Pꝛoviſions fo? 
Thildzen. Sce alſo Tit. 
Maintenance. Sec Lepacies 
or Portions veſted under Tit. 
Legacy. See Truft for rai- 
fing Portions and Payment 
of Debts under Tit. Truſt. 

A Man has one Daughter to 
whom 800 J. is ſecured by 
Marriage Settlement, and 
afterwards he gives her 
8000 . by his Will for her 
Portion and 200 J. per Au- 
nim; though the Daughter 
when of Age may elect 
which Portion ſhe pleaſes; 
yet ſhe ſhall have but one 
8000 l. Page 147 
he eldeſt Daughter, where 
there is a Son, or where the 
Eſtate by a Settlement goes 
all to a Remainder-man, 1s 
as a younger Child in Equi- 
ty, and as ſuch entitled to 
a Share of the Proviſion ap- 
pointed for younger Chil- 
dren. 41445 51 
Where a Father is bound to 
give a Portion with his 
Child, and aſterwards by his 
Will gives a Legacy to ſuch 
Child of as great or greater 
Value than the Portion; this 
ſhall be taken in Satisfaction 
of the Portion. 299 
In a Term raifed to ſecure 
a Davghter's Portion, the 
Truſts were declared, that if 
the Husband ſhould leave no 
Heir Male by the Marriage, 
and ſhould leave a Daughter 
or Daughters, then the Tru— 


| 


© 


F {tces were to raiſe Portions 


pay able 


n. ——_—_— * 
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Principal Matters. ' 


payable to Daughters at 
twenty-one or Marriage; pro- 
vided that if the Husband 
ſhould die without leaving a 
Daughter living at his Death, 
then the Term to ceaſe; there 
is no Iſſue Male by the Mar- 


riage, but there is a Daugh- | 
ter who attains twenty-one | 


and marries; the Mother dies, 
and the Daughter alſo dies in 
the Father's Life-time lea- 
ving Iſſue, her Husband ad- 
miniſters to her, he ſhall 


have no Portion. Page 401 


Truſt of a Term to raiſe Por- 
tions out of Rents and Pro- 
fits, to be paid as ſoon as 
conveniently might be; by 
Virtue of the Word Profits 
Truſtees may ſell or Mort- 
gage; ſecns if ſaid annual 
Profits. 415 

Proviſion for Children 70 be be- 

gotten, ſhall extend to Chil- 
dren already begotten. 426 


Term created for Daughters 


Portions, commencing after 
the Death of the Father and 
Mother, upon Truſt to raiſe 
the Portions from and after the 
Commencement of the Term; 
Father dies leaving a Daugh- 

ter zdecreed the Portion is veſt- 
ed, but not raiſable during the 
Life of the Mother. 448 
Father by Will gives a Portion 
of 5 oO. and afterwards in 


his Life-time gives her 300 J. 


for her Portion in Marriage, 


and four Years afterwards 
the 


dies without revoking 


Foy 


— 


A reverſionary Term decreed 
(though reluctante Curid) to 
be ſold for raiſing a Daugh- 
ters Portion. Page 707 


Poſſibility. See alſo Limita- 
tions of Terms for Tears un- 


der Tit. /*ftate for Tears. 


Whether a Poſſibility be not af- 
ſignable by the Commit, 
ſioners of Bankruptcy, 385 

A. deviſes a Perm for Years to 
B. for Life, Remainder to 
C. who in the Life of F. 
deviſes his Remainder to ©. 
this is a good Deviſe, though 
of a Poſſibility, and amounts 
in Equity to a Declaration 
by Will, that C.'s Executors 
ſhall ſtand poſſeſſed of the 
Term in Truſt for the De— 
viſce. 572 


Poſthumous. 


Where there is a Power to 
charge Lands for Portions for 
younger Children /iving at 
the Father's Death, a Poſt- 
humous Child is within that 
Power. 245 

One deviſes the Surplus of his 
Eſtate to his Children and 
Grandchildren living at his 
Death; a Child or Grand- 
child 2 Feutre [a mere at 
the Teſtator's Death will 
+ | + 342 

One deviſes, in caſe he leaves 


Will: the Husband is a Bank- 

rupt; the Aſhgnees not en- 

titled to the 500 J. Legacy, 

nor any Part thereof. 681 
I 


no Son at the Time of his 
Death, to J. S. the Teſtator 
dies leaving his Wife prive- 
ment enſieut with a Son; 

this 


* 
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this Poſthumous Son is a 
Child living at the Teſtator's 
Death, and J. S. not entitled. 
Page 486 
Power. 

Where Tenant in Tail has a 
Power to make Leaſes, this 
not void, being intended to 


enable him to bind the Re- 
verſion or Remainder with- 


with Power for him to charge 
the Premiſſes with any Sum 
of Money; ſuch Power, un- 
leſs there be a Clauſe inſer- 
ted to the contrary, will, 
like a Power of leaſing, oyer- 
reach all the Eſtates. Page 
1 24 
A Settlement is directed to be 
made on 4. with a Power to 
make a Jointure of a Moie- 
ty, 4. before the Settlement 


out Fine or Recovery, which | 


Power he has not by 32 
II. 8. | | 

eviſe to 4. (the Teſtator's 
Wife) for Life, and then to 
be at her Diſpoſal, provided 
it be to any of his Children; 
gives her an Eſtate for Life, 
with a Power to diſpoſe of 
the Fee; and where ſuch 
Deviſee with an after-taken 


D 


Husband did by Leaſe and 


Releaſe and Fine convey 
the Premiſſes to a 'Truſtce 
and his Heirs, to the Uſe of 
herſelf for Life without Im- 
peachment of Waſte, Rc- 
mainder to her Daughter by 
her firſt Husband, and the 
Heirs of her Body, Remain- 
der to the Son by her firſt 
Husband and his Heirs; this 
adjudged a good Execution 
of the Power. 149 
Power to charge Lands for 
Portions for younger Chil- 
dren living at the Leſtators 
Death; a Child z Fentrre 
ſa mere is a Child within 
the Power. | 245 
Where Lands are ſettled on A. 
for Life, Remainder to ſuch 
Woman as he ſhall marry 


makes a Jointure of what 
exceeds a Moiety ; the Court 
will take no Notice of this 
during the Husband's Life, 
for it may never take Ef 
fect. 604. 
Where there is a Power to ap- 
point an Uſe of Land by 
Deed or Will; a Will at- 
teſted by two Witnefles not a 
good Appointment, it being 
to be intended ſuch a Will 
as is proper to diſpoſe of 
Land, 741 
So though it be by any Wri- 
ting in Nature of a Will. 
Sad. 
Tenant for ninety-nine Years, if 
he ſo long live, with Power of 
charging the Premiſſes with 
Sums of Money, joins in {uf- 
fering a Recovery, and in 
declaring new Uſes thereof ; 
this Extinguiſhes the Power 
of charging. er, 
iverſity betwixt a Power an- 
nexed to an Eſtate, and one 
collateral thereto, the firſt 
paſſing with the Eſtate, the 
other not. 778 


Power of Revecation, Sce 
Revocatton, 


D 


for Life, Remainder over, 


\ 
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Pꝛerogative of the Crown. 
In Proſecutions of the Crown, 
though ſince the late Statute: 
of the 4 & 5 Anne, the Ve- 
ire facias which was a- 
warded de Vicineto, and not 
de Corpore Comitatus, was 
held good. Page 223 
On the Crown's bringing a Scire 
facias to repeal a Charter, 
the Defendant ſhall pay 
Coſts on a new Trial. 224 
A Choſe in Action may be al- 
ſigned to the King, and he 
or his Grantee ſue for it in 
their own Name. 252 


— — ͤ ü— 


The 3 reſerve a Rent 


out of Things incorporea], 
and may diſtrain for this 
Rent on any other Lands of 
the Tenant, but not on ſuch 
Lands of the Tenant as are 


let out by him or extended. 


5 87 
An Appeal lies from a Decree 
in the Jie of Man to the 
King in Council, to prevent 
a Failure of Juſtice; altho' 
in the Grant made of that 
Iſland by the Crown there 
may have been no Reſerva- 
tion of the King's Right to 
determine on ſuch Appeals. 
Whether the King has Pow- 
er to make a Man a Peer 


againſt his Will. 592 


Upon an Outlawry, the Crown 
is not a Truſtee for the Plain- 
tiff, but it is merely ex gra- 
tid that a Grant is made of 


| P:eſentation to a Church 02 


Principal: Matters. 


Chapel. 


The Building and Endowing of 
a Church originally entitled 
one to the Patronage. Page 

3 3 

The Impropriator of a Pariſh 
has no Right to nominate a 
Preacher to every Chapel 
within the Pariſh, much leſs is 
he compellable fo to do. bid. 

One may build a private Chapel 

for himſelf and Neighbours,or 

for himſelf and twenty Neigh- 
bours, and this will not give 
the Parſon a Right to nomi- 
nate a Preacher there. bid. 


Piivilege, See Parliament. 
Pꝛobate. See under Tit. Will. 


Hꝛoceſs. 


If the Party's Clerk in Court 
be dead, no Proceſs can be 
taken out againſt the Party 
until he has appointed a new 
Clerk in Court, for which 
Purpoſe a Subpena ad fa- 
ciend Attorn muſt be taken 
out, the leaving of which at 
the Houſe of the Party is 
good Service. 420 

4. being beyond Sea ſues B. at 

| Law, who brings a Bill in 

Equity againſt 4. the Court 

will order that Service on 

the Defendant's Attorney at 

Law ſhall be good Service, 

but not that ſuch Attorney 


the Goods of the Perſon out- 


lawed.to the Plaintiff in Sa- 
tisfaction of his Debt. 690 
2 4 


ſhall put in his Anſwer with- 
out Oath. C. If the De- 
fendant was in an Enemy's 

Country 
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Country where no Commiſ- 
ſion could go to take the 
_ Anſwer. 154: age 123 
They only are Defendants to a 
Bill againſt whom Proceſs is 
prayed. 593 


 Sequeſtration. 


Whether a Grantee of a Fee- 
Farm Rent may diſtrain for 
the ſame upon Lands under 
Sequeſtration. 307 
Firſt Proceſs of Contempt a- 
gainſt a menial Servant of a 
Peer of the Realm is a Se- 
queſtration Niſi, as againſt 
the Peer himſelf. 535 


| 


Pꝛocurations. 


Procurations are due of com- 
mon Right for the Biſhop or 
his Vicar, the Archdeacon's 


inſtructing the Clergy, and 


properly demandable of the 


Curate, in Caſe of an Im- . 
rc ˖ | HERE the Suit was 


propriation, in the Eccle- 


ſiaſtical Court. 657 


P2ohibition, 


ln Vacation-Time, on the Spi- 
ritual or other Court's. ex- 
ceeding their Juriſdiction, the 
Court of Chancery will 


grant a Prohibition. 43, 476 
| 
Pꝛopoꝛtion. Vide alſo Ave- 

ets rage. | 


| 


Where there was Tenant for 


} 


fant in 'Tail, Remainder to 
Tenant for Life in Fee, the 
Court would not value the 
Life Eſtate at more than 
one third. Page 650 


| Deſcent, vide Heir. 


Purchaſe and Purchaſer. 


| 


| tween the Articles for a Pur- 
| chaſe and the Sealing of the 
the Loſs. 61 
In Marriage Articles the Iſſue 
to be conſidered as Purcha- 
lors. :-_ „ 
A Purchaſer before a Maſter 
ſubmitting to loſe his De- 
poſit, is not bound to pro- 
ceed in the Purchaſe. 745 


„ 
_—_— * 


Quaker. 


frivolous, a Quaker De- 


Anſwer without Oath or Af- 
firmation. oy 


. Real Eſtate, 


Where the perſonal Eftate ſhall 
or ſhall not be applied to 


exonerate the real. 


2 AROL Proof admitted to 


Life, Remainder to an In- 


: | ſhew the Teſtator's In- 


tention. that his Executrix 


ſhould 


Purchaſe, as diſtingui ſbed from 


On Caſualtics happening be- 


Conveyance, who ſhall bear 


fendant allowed to put in his 
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One having mortgaged his Fee- 


r e 
Fang 1 r 


ſhould retain the perſonal 
Eſtate, and not apply it to- 
wards the Diſcharge of the 
Mortgage. Page 9, 116 
Mortgage in Fee is made re- 
deemable on Payment of 
zoo l. and Intereſt, upon any 
Michaelmas Day on ſix 
Months Notice ; Mortgagor 
dics, having deviſed his per- 
ſonal Eſtate to his Wife ; the 
perſonal Eſtate is liable to 
pay the Mortgage. 291 


ſimple Eſtate, deviſes his 


Leaſchold to 4. and his Fee- | 


{imple to B. and dies, lea- 
ving no other perſonal E- 
ſtate; the Deviſe of the Fec- 
ſimple muſt take it cum 
onere, and ſhall not charge 
the Leaſchold Eſtate ſpeciti- 
cally deviſed with the Mort- 
gage. e 
Perſonal Eſtate not to be ap- 
plied in Exoneration of the 


real, in Caſes where a Spe- 


cific or other Legatee would 
be prejudiced; much leſs 
ſhall the Bona Parapherna- 
lia of the Wife be ſo ap- 
plied. 730 


Recognizance, Vide alſo un- 
der Tit. Securities. 


A Recognizance not inrolled 
ſhall be looked upon only as 


a Bond, and paid as a Debt 
by Specialty. 334 
So a Recognizance not regu- 
larly taken may be ſued as 
an Obligation. 336 
Where the Court permits the 


inrolling of a Recognizance 


4 


j Recovery ſuffered by Cxſtui 


after the Time elapſed, it al- 
ways takes Care not to hurt 
an intervening Purchaſer, 
+ 21% "Pe 280 
Committee of an Infant Heireſs 
having given a Recognizance, 
conditioned that he ſhould 
not ſuffer the Infant to marry 
without the Conſent of the 
Court; the Form of this Re- 
cognizance was afterwards 
moderated, og. that the In- 
fant ſhould not mary «1th 
the Committee's Privity with- 
out the Conſent of the Court, 
698 


Recovery, See alſo Entry, 


Where a Purchaſe is directed to 
be made, and the Land to 
be ſettled on 4. in Tail, the 
Remainder over, it is moſt 
realonable for Equity to 
deeree the Truſt to be exe- 
cuted, and the Eſtate ſettled 
with Remainder over; that 
fo ſuch Remainder-man 

may have the Benefit of 
the Chance of Jenant in 
Tail's dying before his having 
ſuffered a Recovery, 91 

Nothing leſs than a common 


que Truſt in Tail is ſufficient 
to bar the Remainder-man, 
or even the Iſſue, By the O- 
pinion of Lord Cowper. ibid. 
Upon a Settlement 4. is made 
'Tenant for Life, Remainder 
to the Heirs of his Body by 
his Wife, and in the fame 
Deed 4. covenants not to 
ſuffer a Recovery, but that 
the Lands ſhall be enjoyed 
according to theſe Limita- 


— 


—— 


tions; 


= 5 


8 
— OrR—_ 22 


Matters. 
of Age, the Wife dead, and 
covery, and deviſes theſe | ': there are no other Sons by a 
Lands; the Recovery good | ſubſequent Marriage, the 
to bind the Aﬀets; but J. Truſt for preſerving contin- 


being Tenant in Tail; and | gent Remainders deſcends to 
as ſuch having Power to | an Infant; if for the Benefit 


2 


ſuffer a Recovery, the Lands 
deviſed ſhall not be affected. 


3 Page 104 
Wbere Money is directed to be 


laid out in a Purchaſe of 
Land, and to be ſettled on 


A. for Life, Remainder to 


B. in Tail, Remainder to C. 
in Fee; if 4. and B. bring 
a Bill for the Money, they 


ſhall not have it, becauſe of 
theContin gency to C. which 


cannot be barred without a 
common Recovery; ſecus 
where ſuch Remainder can 
de barred by a Fine only. 470 
One ſeiſed in Fee of the Ma- 
nors of 4. and B. deviſes 
them to C. for Life, and if 
C. ſhall have Iſſue Male, 
then to ſuch Iſſue Male and 
his Heirs for ever; but if C. 
ſhall leave no Iflue Male, the 
Manor of 4. to J. S. in Fee, 
and that of B. to 7. N. in 
Fee; C. ſuffers a Recovery 
of theſe Manors, it will bar 
the contingent Eſtates limit- 
ed to J. S. and J. N. 5 09 
In a Marriage Settlement the 
Husband was made Tenant 
for Ninety-nine Vears, if he 
ſo long lived, Remainder to 
Truſtees during the Life of 
the Husband, c. Remainder 
to the fuſt, Oc. Son by the 
Marriage in Tail Male, Re- 
mainder to the firſt, c. Son 
by any other Wife, Remain- 
der over; a Son is born and 


| 


of the Family, Equity will 
decree the Infant Truſtee to 
join in a Recovery. Page 536 


BVeleate. 


A Will cannot operate as a 
Releaſe. | - "x VF 
No Reaſon to ſet aſide a Re- 
leaſe becauſe the Party re- 
leaſing had a Right; /ecus 
if ignorant of his Right, or 
if the ſame was concealed 
from him. 239, 728 


As to the Child of a Freeman's 


releaſing his Orphanage Part, 
ſee under Tit. London, 


Rent. See alſo Matters con- 


troverted between the Heir 


and Execntor, under Meir. 


Leſſor dies on Michaelmas Day, 
and before Sun ſet ; the Heir 


or Jointreſs, not the Execu- 


tor, ſhall have the Rent. 177 
[ Ou. If the Leſſor had died 
after Sun ſet, and before 
Midnight. zbid.] | 
If the Tenant had paid the 
Rent on the Day, the Pay- 
ment had been good, tho' the 
Leſlor had died before Sun 
ſet; but the Executors to ac- 
count for this to the Jointreſs. 
| ibid. 
% EET 
Where Leſſor reſerves a Rent, 


and dies on the Rent-Day 
10 H about 
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A TABLE of the 


Principal Matters. 


Patentees of Fee-Farm Rents 


about twelve at Noon, if the | 


Leaſe muſt determine by his 


Death, the Rent, rather than | 


be loſt, ſhall go to his Exe- 
cutors; ſecus if the Leaſe is 


to have a Continuance. | 
| : Page 180 
Tenant for Life | leaſes for 


Years, rendring Rent halt- 
yearly, and dies in the mid- 
dle of the Half-Year; Equity 


will not apportion the Rent | 


as to Time. „ 
Vide autem 11 Geo. 2. by which 
Rent is apportioned in Point 
of Time. 1 b 
J. S. Leſſee of Land to him 
and his Heirs for three Lives, 
aſſigns the Whole Eſtate, re- 
ſerving a Rent to him and 
his Executors, and dies; his 
Executors, and not his Heirs, 
are entitled to the Rent. 
„%%% -- £ 


Fee-Farm Rent. 


ö 


have the ſame Power of Di- 
ſtreſs as the King had, and 
ſo may diſtrain on other 
Lands of the Tenant, though 
not ſubje& to the Rent, but 
not on ſuch other Lands as | 
are let out by the 'Tenant, 
or extended. Oy. If they 
may diſtrain on other Lands 
of the Tenant under Seque- 
ſtration. 30s, 307 


Ouit-Rent. 


An Owner of a Quit-Rent 
ought to pay Taxes in Pro- 


| Land pays; but if the Mat- 
ter has been examined by 
the Commiſſioners of the 
Land-Tax, this Court will 
not re-examine it. Page 328 


Rehearing. 


On the Plaintiff's Petition to 
rehcar, tho Cauſe is open 
with reſpect to him as to 
thoſe Parts only. complained 

of in the Petition; whereas 
the Defendant is at Liberty 
to object againſt every. Part 

599 SET 


Revocation, 


Revocation of a Will, ſee under 
| Tit. Will. 


An Appointment by Deed of 
particular Annuities to be 
paid out of an Office, is in its 
Nature revocable. 101 

Of two voluntary Settlemegts, 
if the firſt is made without a 
Power of Revocation againſt 

tho Intent of the Party, the 
ſecond ſhall prevail. 581 


Satiskattion. 


In what Caſes a Legacy ſhall 
be a Satisfaftion, Tee under 
Tit. Legacy, and Poztions. 


One covenants to leave his Wife 
620. and dying inteſtate, 
her Share comes to more; 


portion only to what the 
4 


this held a Satisfaction. 324 
School 


8 


„ — — — 


A TABLE of the 


School and School⸗Maſters. 


The Spiritual Court has Juriſ- | 
_ diction of Grammar Schools; 
but in Caſe of a Libel for 


teaching School generally, 


without Licence, if it does 
not appear what School, the 
Temporal Courts will grant 
a Prohibition. Page 29 
Two Schools in the fame 
Town, one a Free Schoo] 
and the other a Charity 
School for Boys and Girls ; 
A. deviſes 590 J. to the Cha- 
rity School, though both be 
Charity Schools, yet only 
that for Boys and Girls ſhall 
take. 674 


Scotland. 


A Ne exent Regnum lies to 
prevent one's going to Scot- 
land ; but in ſuch Caſe the 
Condition of the Recogni- 


zance muſt be particularly | 
263| 
Since the Act of Union, a Scotch | 

Peer made an Eugliſb Peer 


worded. 


cannot by Virtue thereof {it 
and vote in Parliament. 582 
In Scotland the Trials and Pro- 
ſecutions for 'Treaſons are by 
the late Statute of Union the 
ſame as in England. 


-* 
& 


Securities and Incumbꝛances, 
Statute and 


Judgment, 
Becognizance. 


A Statute Creditor of J. F. if 


a 
* 


| 


617 | 


Prin ci pal Matters. 


the Statute not fued and exc- 
cuted before the Bankruptcy, 
ſhall come in only pro ratd, 
though there were Lands in 
Fee bound by the Statute. 
Page 92 

A Truſtee confeſſes a Judg- 
ment; this will not in Equity 
bind the Eſtate. 278 
A. conveys an Eſtate by a 
Conveyance that is defective, 
(as for want of Livery) and 
afterwards confeſſes a Judg- 
ment; this ſhall not in E- 
quity affect the Eſtate. 279 
Mortgagee of a Ship is Wit- 
neſs to a ſecond Mortgage 
thereof; though no actual 
Proof of his knowing the 
Contents, yet ſince the Pre- 
ſumption is, that he might 
have known them, this ſhall 

| poſtpone him. 394 
Mortgagee of a Ship by Decd 
| intruſts the Mortgagor with 
the original Bill of Sale, who 
indorſes thereon ſubfequent 
Mortgages or Bills of Sale of 
ſeveral Parts of the Ship, and 
the Mortgagee acquieſces ; 
this is Evidence of an Aſſent 
in ſuch Mortgagee, and ſhall 
poſtpone him. ibid. 
ne agreeing to leave his Wife 
1000 J. within three Months 
after his Death, cannot be 
inforced in Equity to amend 
the Security. 4 0 
A. a Trader, ſeiſed in Fee of 
Lands, gives Judgment to 
B. and having ſold the Land 
to C. becomes a Bankrupt ; 
though the Judgment Cre- 
ditor cannot come in for 
more than his Proportion 


0 


J. $. becomes Bankrupt, and 


with the other Creditors of 
| the 
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A TABLE of the Principal Matters. 


the Bankrupt, whether he 
may not extend the Land 


in C. the Purchaſer's Hands. | 


Al Page 737 
So if A. the Trader had given 


Judgment to B. and having 
articled for a valuable Con- 
ſideration to ſell to C. had 
become a Bankrupt, . the 


Judgment ſhould have bound | 
the Land in the Hands of | 


C. but whatever Money the 
_ Purchaſer had been to pay 
to the Bankrupt ſhould have 
been liable to the Bankrupt- 


. ws ibid. | 


See under 
Tit. Pꝛocets. 
Sheriff, 

Debt againſt. the Sheriff for an 


Eſcape of one in Execu- 
tion on an Outlawry after 


Judgment, may be brought 
either in the tam quam, or | 


at the Suit of the Party 


only. 6871 


Solicitoz. See Attoꝛney. 


South⸗ Sea Stock. | 


A Bill in Equity will not lie 
for a Specitic Performance of 
an Agreement to transfer 
South-Sea Stock. 570 


Specific Perfozmance, when 
to be decreed and when not, 
ſee under Tit. Agreement. 


Specific Deviſe or Legacy. 


8 


See Legacies. 
ES 


Specific Lien, oz not. 


Upon a Settlement 4. is made 
Tenant for Life, Remainder 
to the Heirs of his Body by 
his Wife; and in the ſame 
Deed A. covenants not to 
ſuffer a Recovery, but that 
the Lands ſhall be enjoyed 
according to theſe Limita- 
tions; A. does ſuffer a Reco- 
very, and deviſes the Lands; 
the Covenant good to bind 
the Aſſets, but 4. being Te- 
nant in Tail, and as ſuch 
having Power to ſuffer a 


Keccovery, the Lands deviſed 


ſhall not be affected. Page 
10 
One agrees for a valuable Con: 
ſideration to convey Lands 
to J. $. and afterwards con- 
feſſes a Judgment to 7. N. 
if the Conſideration Money 
paid by J. §. be any ways 
adequate to the Value of 
the Lands, it binds the Lands 
in Equity, and ſhall defeat 
the Judgment; ſecus of a 
Mortgage, or if the Conſi- 
deration were inadequate. 


A. ſurrenders a Copyhold by 
way of Sale or Mortgage, 
but the Surrender is not pre- 
ſented, and 4. becomes a 
Bankrupt ; this will bind the 
Eſtate in Equity. 280 
One Covenants before Marriage 
to ſettle certain Lands on his 
Wife for Life, and afterwards 
deviſes theſe Lands for Pay- 
ment of Debts, the Cove- 
nant is a ſpecific Lien on the 
Lands; 


A TABLE of the Principal Matters. 


* 


Lands; ſecus of a Covenant 
to ſettle Lands of the Value 
of 601. per Annum, without 
mentioning any Lands in 
certain. Page 429 


Spiritual Court. 


The Spiritual Court has Juriſ- 
diction of Grammar Schools; 
but in Caſe of a Libel for 

teaching School generally, 
without Licence, if it does 
not appear what School, the 
Temporal Courts will grant 
a Prohibition. 29 

A Mandamns lies to the Spi- 
ritual Court to direct them 
to do Right, as a Prohibi- 
tion does to ſtop them from 
doing Wrong. EE 

An Injunction upon an Attach- 
ment or Dedimus, (Fc. does 
not extend to ſtay Proceed- 
ings in the Spiritual Court 
without ſpecial Order. 301 

An Executor proves a Will of 
2 perſonal Eſtate, wherein 

one of the Legacies 1s forged ; 
the Spiritual Court having a 
proper Juriſdiction of this 
Matter, the Executor is 


a 


without Remedy in Equity. 


388 

The Spiritual Court has no 
Power to make a Tranſla— 
tion of a Will. 527 
'The Spiritual Court cannot 
compel a Diſtribution of the 
undiſpoſed Surplus of a per- 

| ſonal Eſtate, and why. 549 
The Spiritual Court has Power 
to determine concerning the 
Right of Proxies or Procu- 
rations. 657 


Where a Thing is claimed by 
Cuſtom in the Spiritual 
Court, it muſt be intended 
according to their Law, by 
which forty Years make a 
Cuſtom or Preſcription. Page 

663 


Statutes. 


Whether a Preamble of an Act 
of Parliament be proper to 


explain the general Words 


Statute of Limitation. Sec Li: 
mitation. 
Statute of FÞrands and Per- 


Juries, Vide under Agree⸗ 
ment. a 


Surety, See Bail. 
Survivoz. See Jolntenants. 


Taxes. 


N Owner of a Quit-Rent 
ought to pay Taxes in 
Proportion to what the Land 
pays; but if the Matter has 
been examined by the Com- 
miſſioners of the Land-Tax, 
this Court will not re-cx- 


in the Body. 1 


Subpoena. Sce Tit. Pꝛoceſs. 


amine it. 328 
Tenants in Common. See 
Jointenants. 

10 J Term 


hy. at 


Though the next Day after the 


A TABLE of the Principal Matters. 


| 


Term fo2 Years and attendant 
on the Inheritance. See Li- 
mitation of Term for Tears 
under Eſtate for Tears. 


Term and Uacation. 


In Vacation-time one may re- 
ſort to the Chancery for a 
Prohibition returnable into | 


B. R. or C. B. Page 43, 476 
laſt Day of the Term be 


not in Strictneſs Part of the | 
Term, and therefore no Mo- | 


tion can then be made on 
the Petty-Bag's Side in Chan- 
cery, yet as to other Pur- 
poſes it is Part of the Term; 
for which Reaſon a Motion 
made at that Time to diſ- 
miſs a Bill for want of Pro- 
ſecution, on à Certificate 
that there had been no Pro- 
ſecution within three Terms, 
of which the laſt Term was 
one, was denied. 522 
So where the laſt Seal con- 
tinued three Days, and com- 
puting the third Day accord- 
ing to the Day of the Month, 
the Time would be expired 
for making a Report abſo- 
lute; yet this not ſo, it being 
only 


firſt Day. 


ibid, 


Trade. 


Captain of a Ship dies leaving 
Money on Board, the Mate 
becomes Captain and im- 


a Continuance of the- 


proves the Money in Trade; 
2 | 


he ſhall, on Allowance made 
him for his Care in the Ma- 
nagement of ſuch Money, 
account for the Profits, and 
not for the Intereſt only. 
Page 140 

A Bond or Promiſe to reſtrain 
one's ſelf fram trading in a 
particular Place, if upon a 
reaſonable Conſideration, is 
good; ſecns if it be not given 
on a reaſonable Conſidera- 
tion, or to reſtrain a Man 
from trading at all. 181 


Trees. See Taſte. 


Trial and new Trial. 


Bill lies to perpetuate Teſti- 
mony before Trial, on Affi- 
davit annexed that the Plain- 
tiff's Witneſſes are infirm 
and unable to travel. 117 

Where the Jury bring in their 
Verdict contrary to the Di- 
rection of the Court, a new 
Trial may be granted even 
after a Trial at Bar. 212 

In Proſecutions of the Crown, 
though ſince the late Statute 

of 406 5 Anna, cap. 16. the 
enire facias which was a- 
warded de Vicineto, and not 
d Corpore Comitatiis, held 
good. 5 223 

On a Scire facias to repeal a 
Charter, the Defendant ſhall 
not have a new Trial with- 
out paying Coſts. 224 

In caſe of a 'Truſt-Eſtate deviſed 

to be ſold, or deviſed to J. &. 
if the Will be diſputed, Equi- 
ty, after two Trials in its Fa- 
vour 


A TABLE of the Principal Matters. 


vour, will grant a perpetual. 
Injunction. Page 671 
So after ſeveral Trials in Eject- 
ment, and Verdicts in all in 


on a Bill of Peace, will grant 


| al Injunction. 672 
a perpetu june oy 


Truſt and Truſtees. | 


Where a Purchaſe is directed to 
be made, and the Land ſet- 
tled on A. in Tail, with Re- 
mainder over; the Court 
ought not to decree the Mo- 
ney to be paid to AJ. but a 
Settlement to be made and 
the Truſt executed, that ſo 
the Remainder-man may 
have the Benefit of the 
Chance of Tenant in Tail's 
dying before his having ſuf- 
fered a Common Recovery. 

* 1 

Bare Articles, or only a Deed 
executed by Ceftui que Truſt 

in Tail, ſeems hardly ſuffi- 
cient to bar the Intail. ibid. 
Truſt-Eſtates are to be go- 
verned by the ſame Rules 
as legal Eſtates. 109 
One deviſes Lands for Pay- 
ment of Debts, and then to 
J. for Life, with Power to 
make Leaſes, Gc. Remain- 
der to the Heirs Male of the 
Body of A. though this be 
but the Deviſe of a 'Fruſt 
and executory, and expreſſed 
to be to 4. for Life, yet it 
is an Eſtate-tail in 4. barra- 
ble by a Fine; ſecus in caſe 
of Marriage Articles to ſet- 
tle Lands in that Manner. 


rn 


1425 290 | 


One who is a bare Truſtee, is 
a good Witneſs to prove the 
Execution of a Deed to him- 
ſelf. Page 290 


Favour of the Will, Equity, A. a Freeman of Londowu pur- 


chaſes Lands in the Name of 
B. but no Truſt declared, 4. 
dies, and B. gives a Decla- 
ration of Truſt; this good 
againſt the Cuſtom, 321 
Evidence of a 'Truſt, where 
an Eſtate is purchaſed in an- 
other's Name, ibid. 
A. is a Truſtee for B. as to an 
Eſtate, and lays out Money 
in Relation thereto, after 
which B. aſſigns the Truſt 
to C. who brings a Bill for a 
Conveyance of the Eſtate ; 
C. ſhall have no Conveyance 
until 4. 1s paid all the Mo- 
ney by him expended or due 
in relation to the Premiſſes. 


780 


In what Caſes an Executor 
ſhall be only a Truſtee. See 
Tit. Executod .. _ 


Reſulting Truſt, and Truſt by 


Implication and Conſtruction. 


Father buys an Eſtate in the 
Name of a younger . Son 
and of a Truſtee, it ſhall be 
taken as an Advancement; 
ſo though a Reverſion be 
ſettled on the younger Son 
expectant on the Mother's 
Death, or though the Fa- 
ther received the Profits; pro- 
vided, it was done only as 
Guardian, and during the 
Son's Minority, 111 

Secu if the Father received 
the Profits after the Child's 

coming 
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coming of Age, and when 
of Diſcretion to claim his 
Right. Page 608 


The Statute of Frauds and | 


Perjuries, which ſays that all 
Conveyances, where Truſts 
or Confidences ſhall ariſe 
or reſult by Implication of 
Law, ſhall be as if that Act 
had never been, muſt relate 
to equitable Intereſts, and 
not to an Uſe, which is a 
legal Eſtate. e 114 
A Truſt reſulting by Impli- 
cation or Conſtruction may 
be rebutted by parol Evi- 
dence. I13,115 
One deviſes Lands to his Exc- 
cutors (who are no Rela- 
tions) to ſell for the beſt 
Price, and to pay his Debts, | 


Legacies and Funerals, fo | 


far as the ſame will extend, 
giving Legacies to his Hei, 
at Law, and 100 J. to the 
Children of one of his Exc- 
cutors, but nothing to the 
Exccutors themſelves; de- 
creed that the Executors 
were but Truſtees for the 
Heir at Law after Debts and 
Legacies paid, >" "WP 
A Grandmother buys an An- 
nuity in the 14. per Cent. 
Lottery for 100 J. in the 
Grandchild's Name; the 
Child's Father gives the 
Grandmother a Bond to re— 
pay the 100 J. if the Child 
dies before the Grandmo- 
ther, who receives the In- 
come and keeps the Tally, 
the Grandchild making no 
Claim; this no Truſt for the 
Grandchild. 607 


2 


Truſt for raiſing Portions and 
Payment of Debts. See al- 
ſo under Tit. Mill. 


A Truſt-Term is raiſed to pay 
all Debts equally, and the 
Party dies indebted by Bond 
and Simple Contract; the 
Bond-Creditors may be paid 
Part of their Debts out of 
the perſonal Eftate, and ſhatl 
nevertheleſs come in upon 
the Truſt- Term for the Re- 
mainder equally with the 
Simple Contract Creditors. 
„ Page 228 
Where a Truſt is raiſed to pay 
Debts, this is like a Mort- 
gage, and the Simple Con- 
tract Debts ſhall carry In- 
tereſt. 229 
Where there is a Power to 
charge Lands for Portions for 
younger Children living at 
their Father's Death, a Poſt- 
humous Child is within the 
Power. 245 
Where the Truſt of a Term was 
to raiſe Portions out of Rents 
and Profits, to be paid as ſoon 
as conveniently might be; by 
Virtue of the Word Profits 
the Truſtces were held to be 
impowered to ſell or mort- 
gage; ſecus if ſaid anmal 
Profits. 415 
One deviſes Lands to his Wife 
for Liſe, and after her Death 

to his Son in Fee, upon Con- 
dition to pay his Daughter 
1000/1, within a Year after 
the Death of J. §. provided, 

ik the Money be not paid, 
the Daughter may enter and 


receive the Profits till Pay- 
ment 


A TABLE. of the 


2 


ment; J. F. dies living the 
Wife; the Daughter ſhall 
have the 1000/7. during the 
Life of the Mother, and in 
Default of Payment, Equity 
will decree a Sale of the Re- 
verſion. Page 478 
Where a Truſt was created for 


be born, this was held to 
extend to Daughters then 
D 426 


One deviſes his Lands for Pay- 


ment of his Debts; Bond and 


Simple Contract Debts ſhall | 
be paid equally; but if he 


only charges his Lands with 
the Payment of his Debts, 
ſo that the Lands deſcend 
ſubject to the Debts, the 
Bonds ſhall be preferred to 
the Simple Contract Debts. 


:430 
But if the Heir ſells the Land 
before any Action brought, 


then both to be paid equal- 


. 31 
One deviſes all his real Eftate 


Principal Matters. 


to pay Debts, having Part 
Freehold and Part Copyhold, 
and dies without having ſur- 
rendered. the Copyhold to 
the Uſe of his Will; regu- 
larly the Copyhold ſhall not 
paſs without being men- 
tioned, and if mentioned, 
Equity will on Behalf of 
Creditors ſupply the Want 
of a Surrender; but if the 
Freehold Eſtate be not ſuffi- 
cient to pay the Debts, the 
Copyhold, being real Eftate, 
ſhall be liable. 443 
A Term was created for raiſing 
Daughters Portions com- 


One borrows Money during his 


mencing after the Death of 


the Father and Mother, up- 
on Truſt to raiſe the Portions 


from and after the Com- 
mencement of the Term; 
Father dies leaving a Daugh- 
ter; decreed the Portion was 
veſted,” but not raiſable du- 


ring the Life of the Mother. 
a Proviſion for Daughters 1 


Page 448 


Baron gives Feme the Foul 


Diſtemper, 4. lends the Wife 


30 J. to pay the Doctor for 


her Cute; Baron deviſes 
Lands for the Payment of 
his Debts; this 30 J. is a 


Debt of the Husband's, and 


A. a Creditor in the Doc- 
tor's Place. E 0488 


One deviſes Lands to his 
Executors until his Debts 


paid, the Remainder over, 
the Executors miſapply the 
Profits; they ſhall hold only 
until they might have paid 
the Debts by the Produce, 
after which the Lands are 


to be diſcharged, and the Ex- 


ecutors only to be liable. 
518 


Infancy, and applies it to the 
buying of Neceſſaries; after- 

wards coming of Age, he 
deviſes his Lands for the 
Payment of his Debts ; this 
Debt contracted during In- 
fancy is within the Truſt, 558 


The Truſt of a Term was to 


raiſe Portions for Daughters 


by Sale or Mortgage, Rents, 


Iſſues or Profits, and to be 


paid at the Daughters Ages 
of twenty-one, or Marriage, 


if after fourteen, or under, 
if with Conſent of the Mo- 


ther; the Mother dies lea- 
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Te uſtees for preſere ving contin- 


Truſtees for preſerving contin- 


ving fout Daughters; the * 
eldeſt after the Age of four- 


teen married, and with her 
Husband brought a Bill for 
the raiſing of her Portion in 


the Life- time of the Father; 


Court decreed a Sale of the 
Reverſionary Term for the 


railing thereof. Page 707 


gent Remainders. 


gent Remainders join in a 
Conveyance before the Birth 
of a Son; this is a Breach of 
Truſt againſt which Equity 
will relieve. 128 
Truſtces for preſerving contin- 
gent Remainders in a volun- 
tary Settlement, decreed to 
join in a Sale for Payment 
hie 1. 
A Settlement was made by a 
third Perſon to the Uſe of 
the Husband for Ninety- nine 
Years, Remainder to Tru— 


ſtees during his Life, Gc.“ 
Remainder to the Wiſe for 
Life, Remainder to the fiſt, | 
Sc. Son of the Marriage, | 


Remainder to the Heirs of 
the Body of the Hu:band, 
in hb to the right Heirs 
of the Husband; there was 
no Iſſue of the Marriage, and 
the Truſtees joined in cutting 
of the Remainders; yet the 
Court refuſed to puniſh them 
at the Suit of a remote by 
mainder-man. 


J. ſettles Lands to the Uſe 0 


himſelf for 99 Years, if he 


_ 


_— 


: 


ſhould ſo long live, Re- 


I 


mainder to 'Pruſtces ding 
his Life, ec. Remainder to 
the Heirs of his Body, Re- 
mainder to 4. in Fee; 4. 
has two: Sons, and he, the 
Truſtees and the eldeſt Son, 
join in a Mortgage by Feoff⸗ 
ment; the eldeſt Son dies 
without Iſſue; the ſecond Son, 
during the Life of the Fa- 
ther, has no Pretence to ſet 
aſide the Mortgage, though 
this ſeems a Breach of T un 
iu the Truſtees. Page 387 
In a Marriage Settlement the 
Husband is made Tenant for 
Ninety-nine Years, if he fo 
long live, Remainder to 
Truſtees during tne Life of 
the Husband, Lund to 
the firſt, Oc. 800 of the Mar- 
riage in Tail Male, Re— 
mainder to the firſt, S2 Son 
by any other Wife, Re- 
mainder over; a Son is born 
and of Age, the Wife dead, 
and there are no other Sons 
by a ſecond Marriage, the 
Truſt for preſerving contin- 
gent Remainders deſcends to 
an Infant; if for the Benefit 
of the Family, Equity will 
decree the Infant Truflee to 
join in a Recovery. 536 


Truſtee, when and how to be 
charged and diſcharged, and 
what Allowance to have. 


Two Truſtces in a Mortgage 
join in an Aſfignment of the 
Term, and in a Reccipt for 
the Whole, each receiving 

a Moiety only of the Mort- 
gage Money ; to be anſwer- 
abic 


H 


* 
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able only for what they re- 
ſpectively receive. Page 81, 
Ls” 2 241 
Otherwiſe where Executors join 
in Sales, there being no Ne- 
ceſſity for their ſo doing. 83 
Captain of a Ship dies leaving 
Money on Board, the Mate 
becomes Captain and im- 


proves the Money; he ſhall, | 


on Allowance made to him 
for his Care of the Manage- 
ment of ſuch Money, ac- 
count for the Profits, and 
not for the Intereſt only. 

3 8 140 
Where an Executor puts out 
Money, though without the 
Indemnity of a Decree, upon 

a real Security, which there 
was no Reaſon then to ſu- 
ſpect; but afterwards ſuch 
Security proves bad, he is 
not accountable for the Loſs, 
any more than he would 
| have been entitled to the 
Profit, had it continued good. 

| 3 6 141 
10, ooo J. Truſt Money being a- 
grced to be laid out in Land 
and ſettled in the common 
Form of Marriage Settle— 
ments, is employed in buy- 
ing Sollt h- Sen Stock, and im- 
proved to 30, oo“; as the 
Truſt would have ſuffered 
by the Fall, ſo ſhall it have 
the Benefit of the Riſe of the 
Stock. 648 


Ualuation, 


\ A THERE a Covenant 
was to ſettle Lands, 
(without mentioning any 


ſpecific Lien, but the Wife 
decreed to come in as a 


cntitled to what. the Maſter 
ſhould value her Eſtate for 
Life at, but ſhe to have the 
Arrears before incurred, as 


Eſtate for Life. Page 429 


the firſt Son in 'Tail, Re- 
mainder to the Father in 


but at one Third, and the 


an Infant) at two Thirds. 
| 650 


CUrits. 


Uerdi#, Sce Trial. 
Uoluntary, See alſo Fraud. 


Brother of the Half. Blood, 
but which was void and de- 
fective at Law, made good 
by a Court of Equity againſt 
the Heir. 60 


Vide autem, Where it is ſaid a 


voluntary Conveyance of a 
Copyhold, or other Eſtate, 
is not to be helped in Equity 
againſt the Heir. 354 


Lands in certain) this no 


Creditor in general, and to be 


well as the Valuation of her 


Tenant for Life, Remainder to 


Fee; Father's Intereſt valued 


Eſtate-tail of the Son (tho 


Genire Fatias. Sce under Tit. 


A voluntary Conveyance to tho 
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Note, by which he owns 
himſelf indebted in 5 ooo. 
to his Brother and Heir, but | 


the Brother knows nothing of 
it; the Freeman keeps this 
Note always in his own Cu- 


ſtody, and on his Death it is 


found among his Papers; ad- 
judged a void Note, and as 


a Matter intended and not 
perfected. Page 204 


* ae to preſerve contingent 


Remainders in a voluntary 
Settlement decreed to join 


in a Sale for Payment of 


Debts. 7 1253158 


4. makes a voluntary Settle- 
ment on her Nephew, Kkeep- 


ing the Decd in her Power, 


in which Settlement there is | 


no Power of Revocation ; 


afterwards one ſecretly and | 


by Fraud, on Behalf of the 
Nephew, gets an atteſted | 
Copy of this Settlement, and 
then the Party who made 
the Settlement burns it, and 
ſettles the Premiſſes on an- 
other Nephew, delivering to 
him the ſecond Settlement ; 
the. firſt Nephew's Bill to 
eſtabliſh the Copy of the firſt 
Settlement diſmiſſed with 
Coſts, and the atteſted Copy 
ordered to bo delivered up to 


the fecond Nephew ; for tho | 
of two voluntary Settlements | 


the firſt ſhall take Place, yet 
this is not ſo where any 
Fraud has been uſed in gain- 
ing the firſt Settlement, or a 
Copy of it. 577 


Or if the firſt was made abſolute 


againſt the Intention of the 


1 


* Freeman of London ff igns a 


„ 


Patty. | 581 | 


 Wraſte 


ORD of a Maio may 
* a Bill for an Ac- 
count of Oar dug, or 'Tim- 


bor cut, by the Defendant's 
Teſtator; otherwiſe of plow- 
ing up Meadow or antient 


Paſture, or ſuch Torts which 
die with the Perſon. Page 406 


ö 
Leſſee for Years, [ans Waſte, 


Remainder in Fee to a Bi- 


\ ſhop; Leſſee enjoined from 


diggin g the Ground tor Brick. 
527 


One in Conſideration of Mat 


riage ſettles an Houſe to the 
Uſe of himſelf, ſaus Waſte, 
Remainder to his firſt, Ge. 
Son; the Tenant for Life 


ſhall not pull down the 


Hard that Leſſce for Years, 
fans Waſte, ſhould enjoy tho 
Trees or Matctials of the 

_ Houſe when he pulls it down, 
the Intention of that Clauſe 


only being that the Leſſee 
for Years ſhould be as free 
from Waſte as he was be— 


fore the Statute of Glouceſter. 


ibid. 


Will and Teſtament. Seo 
alſo Expoſition of Wo2ds. 


How far parol Proof may be 


admitted to explain a Will of 
perſonal Eftate. See Tit. 
Evidence. 


There is a Difference between 


Wills and Conveyances at 
Law 


A Favre of the Principal Matters. 


Law as to their Conſtruction, | 
and why. Page 20 
A Will cannot e as a Re- 

leaſe. © 85 
Though a Will cannot Fee 

or take any Effect until the 
Teſtator's Death, yet it is 
inchoate, though not can- 
ſummate, from the Execu- 
tion of it, and to many Pur- 
poſes in Law relates to the 

Time of the making. 97 
Deviſe of a perſonal Eſtate to 

a Feme Covert for her ſe— 

arate Uſe, without naming 
Truſtees; Ouere, whether 
good to bar the Husband. 

23 

A Will of Land may be good 
at Law, as being well exc- 

cuted, and yet ill in Equity, 

as if obtained by Fraud. 268 
One being on Shipboard, and 

entitled to Part of a con- 

ſiderable Leaſehold Eſtate by 
the Death of his Father, 
which he did not know he 
had a Right to, made his 

Will at Sea, and deviſed to 

his Mother, if living, his 


cutor, to whom he bequeath- 
ed bis red Box, and all Things 
not before bequeathed ; this 
held not to paſs the Leaſe- 
hold Intereſt, or what the 
Teſtator did not know he 
was entitled to, but to be 
reſtrained to Things ej¹ſden 
generi p. 302 
One deviſes the Surplus of his 
perſonal Eſtate to his Rela- 
tions; only ſuch ſhall take 
who are capable of taking 
within the Statute of Diſtri- 
bution. 


| 


Rings, making 4. his Exc- | 


327 


_— 


One deviſes the Surplus of his 
Eſtate to his poor Relations, 


how conſtrued, 


"oy. Ouzie. 
Page 327 
One deviſed the Surplus of his 
- perſonal Eſtate to his. Chil- 
_ dren and Grandchildren ; 4 
Grandchild i Pentre 2 


mere at the T eſtators Death 


ſhall not take ;.ſecus had it 
been to the Children and 
Grandchildren living at his 
Death. 342 


And ſuch Children and Grand- 


children ſhall take per capi- 


ta, not by way of Repreſen- 
tation. 343 
Deviſe to J. and his Heirs, 
Remainder to B. and his 
lſſue, Remainder to the Heirs 


1 A. A. dies without Iſſue 


in the Life of the Teſtator, 
B. dies in the Life of the 
Teſtator, leaving Iſſue, who 

is alſo the Heir of 4. the 
 Iflue ſhall not take an Eſtate- 
tail as Iſſue of B. nor the 
Remainder in Fee as Heir of 
A. 5 3 
Deviſe to 4. for Life, Re- 
mainder to B. for Life, Re- 
mainder to the right Heirs of 
A. J. dies in the Teſtator's 
Life-time; his right Heirs 
ſhall never take. 399 


Where a real Eſtate is by a Will 


charged with the Legacies 
above mentioned, this will 
not extend to the Legacies 
in the Codicil; ſecus if the 
Lands were charged with 


the Payment of the Lega- 


cies generally. 423 


Where a Will was wrote blind— 
ly and hardly legible, and 


the Legacies in Figures, the 
1A K Court 
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An Executor proves a Will of | 


Court referred it to a Maſter 
to examine what thoſe Le- 
gacies were, with Directions 
that he ſhould be aſſiſted by 
ſuch as underſtood the Art 
of Writing. Page 425 
In Caſe of a Will where the 
Remainder is deviſed in Con- 
tingency, the Reverſion in 
Fee is not in Abeyance in 
the mean while, but deſcends 
to the Heir. 516 
Where by a Will Money is to 
be paid by Executors as the 
Teſtator by Deed ſhall ap- 
point, and the 'Teſtator after- 
wards makes a Deed of Ap- 
pointment; this Deed re- 
ferring to the Will ſhall be 
held as Part thereof. 530 
Diverſit 
a real Eſtate and the Deviſe 
of a perſonal Eſtate; as if 1 
deviſe all my real and per- 


ſonal Eſtate, and afterwards | 


purchaſe more of each Kind; 
only the perſonal Eſtate that 
1s purchaſed afterwards ſhall | 
paſs, and why. 575 


Probate. 


a perſonal Eſtate wherein 
one of the Legacies is forged; 
the Exccutor has no Remedy 
in Equity, but ought to 
have proved the Will, with 
a ſpecial Reſervation to that | 
Legacy. 388 
A Will is made in French and 
the Probate in Engliſh, and 
varies from the Original; | 
the Probate being in a dif- 


betwixt a Deviſe of | 


2 | 


ferent Language, is not con- 
cluſive. Page 5 26 
An Exectftor cannot bring a 
Bill without ſhewing thereby 
that he has proved the Will 
in the Spiritual Court; if he 
does, this is good Cauſe of 
Demurrer; but it is enough 
to alledge that he has duly 
proved the Will, , without 
ſaying in what Court. 752 
If an Executor brings a Scire 
facias to revive a Decree, 
he muſt ſhew he has proved 
the Will; and where there 
are Bona Notabilia in divers 
Dioceſes, if he ſhew Proof 
of the Will in the Spiritual 
Court of one of the Ordi- 
naries, this is not good; but 
in ſuch Caſe the Proof muſt 
be in the Archbiſhop's Court. 
DEE 766 


Nuncupative Mill. 


Deviſe by a Nuncupative Will 
by Tenant in Tail of Rent 
out of Land to a Charity 
void, though the Will was 
made before the Statute of 
Frauds, 247 


Vill ſuppreſſed by the Heir. 
See Deed, 


Deoiſe to a Charity. See 
under Tit. Charity. 


Devyiſe 


ah. 
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Deviſe and Devidee. 


Deviſes of Remainders over of | 


Leaſes, Money, &c. Sec Li- 
mitations of Terms for Tears, 
Money, &c. under Tit. E- 
fate for Tears. 


A. deviſed Lands to Truſtecs 
and their Heirs, in Truſt that 
the Profits ſhould be equally 

divided between his Wife and 

Daughter (the Heir of the 
Teſtator) during the Wife's 
Life, and after her Death 
he deviſed the ſame to the 
Uſe of the Daughter in Tail, 
Remainder over; the Daugh- 
ter died before the Mother 
without Iſſue and inteſtate ; 
this held to be a Tenancy i in 
Common between the Mo- 
ther and Daughter, and that 
on the Daughter's Death her 
Moiety did not reſult to the 


Heir, but was an Intereſt in | 


Nature of a [Tenancy pur 
autre vie, which by the Sta- 
tute of Frauds and Perjuries 
belonged to the Daughter's 
Adminiſtratrix. Page 34 
No Eſtate raiſed by 5 — 
tion in a Will can deſtroy 
an expreſs Eſtate; as where 


a Deviſe was to 4. for Life, 


Remainder to his firſt Son, 
and ſo to every other Son 
in Tail Male, and for want 
of Iſſue Male of A. Re- 
mainder over; this gave no 
Eſtate- tail in 4. by Implica- 
tion. 5 
One deviſes Lands for the Pay- 


to 4. for Life, with Power 


ment of his Debts, and then | 


to make Lenſes, 5 Re- 
mainder to the Heirs Male 
of the Body of 4. though 
this be but hr Deviſe of a 
Truſt and Executory, and 
expreſſed to be to 4. for 


Life, yet it is an Eſtate-tail 
in 4. barrable by a Fine and 


Recovery; ſecus had it been 


the. Caſe of Marriage Ar- 


ticles. Page 142 
Sec alfo 290 
Deviſe to the Teſtator's Wife 

for Life, and then to be at 


her Diſpoſal, provided it be 
to any of his Children ; this 


gives the Wife an Eſtate 5 
"Like, ©; 

One deviſes all his Frecheld 
Houſes in 4. and has none 
but Leaſchold Houſes there, 
the Leaſehold ſhall paſs; 
ſecus in a Grant. 286 

Deviſe of Lands to a Corpora- 
tion in Truſt to convey the 
Premiſſes to the Teſtator's 
Godſon 4. for Life, and fo 
to his firſt Son for Life, and 
afterwards to the firſt Son of 


that firſt Son for Life, then 


to B. for Life, with the 
like Limitations; this tend- 
ing to a Perpetuity will not 
be allowed, but the Con- 
veyance ſhall be made as 
ncar the Intent of the Party 
as the Rules of Law will 
admit, ois. by making all 
the Perſons in Being only 
Tenants for Life, but the 
Limitation to the Sons ur- 
born muſt be in Tail. 332 


4 | Where one deviſes his Lands 


for the Payment of his Debts, 
Bond and Simple Contract 
Debts ſhall be paid equally ; 


Butt 
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but if he only charges his 


only the Rents and Profits 
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Lands with the Payment of 
his Debts, ſo that they de- 
ſcend ſubject to the Debts, the 

Bonds ſhall be preferred to 

the Simple Contract Debts. 

| | Tage 430 

But if the Heir ſells the Land 
before Action brought, then 

both to be paid equally. 431 

One deviſes Lands to his Wife 


for Life, and after her Death 


to his Son in Fee, upon Con- 
dition to pay his. Daughter 
10007. within a Year after 
the Death of 7. S. with a 
Proviſo that, if the Money 
be not paid, the Daughter 
may enter and receive the 
Profits till Payment; J. S. 
dies living the Wife; the 


Daughter ſhall have the 


1000 J. during the Life of 


the Mother, and in Default 


of Payment, Equity will de- 


cree a Sale of the Reverſion. 
. 
One deviſes his Eſtate, in caſe 
he leaves no Son at the Time 


of his Death, to J. S. the 
Ieſtator dies leaving his 
Wife privement enſieut with 


a a Son; this poſthumous Son 


is a Son living at the 'Teſta- | 


tor's Death, and F. S. not 
entitled. 486 
One deviſes Lands to his youn- 
ger Sons at twenty-four, and 
in the mean Time the Rents 


and Profits of the Premiſles | 
to his eldeſt Son, and dies; 


the eldeſt Son deviſes all 


thoſe Rents and Profits of 


the Premiſſes to his younger 


Brothers, but not to be paid 


to them until twenty-four; 


— 


| 


accruing from the Death of 
the elder Brother ſhall paſs. 
. Page 500 
So if one poſſeſſed of a Term 
for Years deviſes all the 
Profits thereof to 7. S. only 
the Profits accruing from 
the Death of the Teſtator 
ſhall paſs. E 503 
Deviſe to 4. for Life, Remain- 
der to the right Heirs of J. S. 
who is then living; the Fee- 
ſimple deſcends to the Heir 
at Law of the Teſtator, till 
the Contingency happens. 5 11 
By a Deviſe of an Houſe cum 
. pertinentiis, only the Gar- 
den and Orchard will paſs 
with it; but by a Deviſe of 
an Houſe with the Land ap- 
pertaining thereto, the Land 
uſually occupied therewith 
will paſs. 603 
One deviſed that his Couſin . 
ſhould continue to live at 
his Houſe, and be at the 
Charge of keeping it, and 
the Servants and Coach— 
Horſes which the Teſtator 
employed in plowing the 
Ground, and ſpend the Corn 
F ariſing thereon in the Houſe ; 
here the Land enjoyed with 
the Houſe ſhall paſs to the 
Couſin. hid. 
One deviſes an Houſe, and di— 
rects by Will, that an An- 
nuity of 1 200 J. per Ann 
be paid to his Couſin, and 
that ſhe ſhall maintain her 
Son there; the Son chuſes to 
go from her; ſtill the Couſin 
ſhall have the 1200 J. per 
Annum in the {ame Manner 


as if the Son had died. 604 
| In 
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Life, and if . die without 
Iſſue, then to B. tho' here is 
an expreſs Eſtate for Life to | 
A. yet the ſubſequent Words 


deviſed to A. for Life, Re- | 
mainder to Truſtees, c. Re- 


tail to 4. but the Words | 


ſtees and their Heirs, in 


Son in Tail Male ſucceſſive- 
ly, Remainder to his four 
Daughters, to each one 
CI in Fee, and in caſc 


die without Iſſue, the Tru- 
ſtees to convey ſuch fourth 
Part in Fee to the reſpective 


one of the Daughters dies 
without Iſſue, her Fourth in 


ther as her Heir. 606 


Tov, one a Free School, and 
the other a Charity School 
for Boys and Girls; 4. de- 
viſes 500 J. to the Charity 
School ; 
rity Schools, yet only that 
for Boys and Girls ſhall 
take. 674 


Two schools in the ſame 


tho' both be Cha- 


"Op Deviſe of Land to 4. 2 


tail; but where Lands are 


mainder to his firſt, c. Son | 
in Tail Male, &c. and if J. 
dies without Iſſue, then, &c. | 
this will not give an Eſtate- 


[without Iſſue} muſt be in- | 
tended to be without ſzch | 


Truſt to convey the pre- 
miſſes to his Son for Life, 
Remainder to his firſt, c. 


of the four Daughters | 


Heirs of the Perſon ſo dying; | 


Equity belongs to her Bro- | 


| 


| 


l 


: 


Iſſue. DPage 605 | 
One deviſes his Eſtate to Tru- 


| 


| 


| + 


A Will, or Writing revoking a 


| - Revocation. 


| Subſequent Marriage and ha- 
will turn it into an Eftate- | 


ving Children conſtrued a 
Revocation of a Will. Page 


304 


former Will, muſt - be. ſub- 
ſcribed by three Witneſſes, 
but this need not be in the 
Preſence of the Teſtator. 343 
A void Will or Codicil, tho 


there be a Clauſe of revo- 
king all former Wills, will 


not however operate as a 
Revocation. 22: ids 
Cancelling a former Will by 


Miſtake, or on a Preſumption 


that a latter Will is good, 
which proves void, will not 
let in the Heir. 345 
One makes Duplicates of his 
Will, and cancels one of the 
Duplicates; this is a Revo- 
cation of the whole Will. 
346 


Witneſs to a Will. 
A Child of a reſiduary Legatec 


no Witneſs to prove a Will 


relating to a perſonal Eſtate, 
by the Civil Law, by which 
Law only ſuch will is * 
terminable. 

One of the Witneſſes to a Witt 
is Deviſee of Part of the 
Land.  Ouzre if not a good 


Witneſs if he aliens the 
Land without N or 


Warranty. 
A Witneſs proving a will of 
Land, ſwears that he ſub- 
ro M {cribed 
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ſeribed it in the ſame Room, 
and at the Teſtator's Re- 


queſt; this held good, tho 


not ſaid in the Teſtator's 
Preſence. Page 740 
A Witneſs to prove a Will of 


Lands ought properly to 


prove that the Will was exc- 
cuted in his Preſence, and 
alſo in the Preſence of the 
two other Witneſſes, and that 


they ſubſcribed in the Pre- 
ſence of the Teſtator. 741 


Where there is a Power to ap- 
point an Uſe of Land by 
Deed or Will, a Will at- 
teſted by two Witneſſes not 
a good Appointment; be- 
cauſe in ſuch Caſe by a Vill 
muſt be intended ſuch a Will 
as is proper to diſpoſe of 
Land; fo though the Words 


are, or other Writing in na- 


ture of a Will. 741, 742 


Vitneſi. See alſo Evidence, 


Examination and Depoſi⸗ 


In a Suit to eſtabliſh a former 


Will, 4. is examined by the 


Plaintiff as a Witneſs to | 
| band's Effects. 611 


prove the ill Practices made 
uſe of in obtaining a latter 
Will; after which, and be- 
fore the Hearing of the 
Cauſe, 4. has a Rent- Charge 
deviſed to him by the Per- 
ſon claiming under the for- 
mer Will; the Depoſition of 
A. who was diſintereſted at 
the Time of the Examina- 
tion, but afterwards became 
intereſted and Plaintiff in the 
2 


2 


| Cauſe, allowed to be read. 
2 es 
The ſurviving Witnels to a 
Bond is made Executor of 
the Obligee; in an Action 
brought by him on the Bond, 
Evidence ſhall be admitted 
to prove the Plaintiff's Hand. 

| 289 

A Grantee, where he appears 
to be a bare Truſtee, good 
Evidence to prove the Exe- 
cution of a Deed to himſelf, 
Z Tt 1 
If a Corporation would make 
Uſe of one of their own 
Members as a Witneſs, they 
muſt disfranchiſe him. 596 


neſs to prove a Charity given 
to the Parifh ; /eczs if only 


| a Lodger, and one who does 


not pay to the Poor; but to 
be intended a Houſe-keeper, 
and to pay, unleſs the con- 
trary be made to appear. 
= 190 
A Bankrupt's Wife cannot be 
examined againſt her Huſ- 
band to prove his Bankrupt- 


ing the Diſcovery of her Huſ- 


Bill to examine Witneſſes in 
perpetuam rei memoriam. 


A Bill lies to perpetuate Teſti- 
mony, (5c. before Trial, on 
Affidavit annexed that the 
Plaintift's Witneſſes are in- 
firm and unable to travel. 

117 


2 - Tlomen. 


A Pariſhioner is no good Wit- 


cy, tho' ſhe may by 5 Geo. 
cap. 24. be examined touch- 


* 


A T ABL E of the 


| 


Women incapacitated from be- 
ing Witneſſes to Wills by the 
Civil Law. Page I1 


See Expoſition of 
Moꝛds. 


Words no Evidence againſt a 
Deed ſolemnly executed. 48 2 


7090s. 


' Writs. 
In a Proſecution of the Crown, 
though ſince the late Statute 


of 4 & 5 Ann. the Venire 
facias, which was awarded 


de Vicineto, and not de cor- 


pore Comitatiis, was held 
good on Account of the 
Number of Precedents. 223 
Uſual for the Curſitors to 7eſte 
Original Writs againſt Hun- 
dreds and Corporations, (5c. 
the ſame Day they are be- 


ſpoke. 438 


Ne exeat Regnum. 


A Writ of Ne exeat' Regnum 
lies to prevent ones going 
to Scotland; and how the 
Condition of the Recognt- 


Principal Matters, 


zance in ſach Caſe muſt be 
_ worded, Pape 263 


Writs of Error. Sec Erroz, 


| Sire facias. 


A Bill of Revivor. after a De- 
cree to Account, is in Na- 
ture of a Scire facias on a 
Judgment, and not within 
the Statute of Limitations. 

xo... 

An Executor bringing a Scire 

Facias to revive a Decree, 
muſt ſhew he has proved the 
Will; and there being Bona 
Notabilia in divers Dioceſes, 
if he ſhews Proof of the Will 
in the Spiritual Court of one 
of the Ordinaries, this not 
good, but in ſuch Caſe the 
Proof muſt be in the Court 
of the Archbiſhop. 766 


Superſedeas. 


Writ of Error of a Judgment 
on a Mandamnus, ſince 9 Aum. 
cap. 20. no Superſedeas to a 

peremptory Mandamns. 351 

Where the Writ of Excommu- 
unicato capiendo has iſlued, 
and not actually returned 
into B. R. the Court of 
Chancery, on a plain Error 

_ appearing, may {ſuperſede it. 


436 
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